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THE STATE v. BROOKS. 


1. The tenth chapter of the penal code provides the manner by which grand 
jurors shall be constituted, and one constituted in any other mode has no 
legal warrant. When, however, the board of officers intrusted with the 
selection of the jury, has made the necessary certificate, there is no mode 
by which its action can be.collaterally called in question or re-examixed. 

2, Although the board is limited to the selection of individuals who are 
house-holders and free-holders, and of integrity for character and sound 
judgment, and cannot lawfully select individuals of various specified avo- 
cations, professions and callings, yet the selection of those will not vitiate 
an indictment found by a jury of which they are members. 

3. Under the code, a challenge to the array, or a plea in abatement to the 
panel, invokes the enquiry only, whetuer the jury has been selected in the 
mode directed, and.on such issue, the certificate of the beard is conclu- 
sive. 

4. This certificate may be made by the attending officers, or the clerk of the 
county court, when one of them: 

5. When the matter ofa plea in abatement is the disqualification of a juror, 
laying out of view the direction to summon free-holders and house-hold- 
ers, as to which no opinion is given—it must present the constitutional dis- 
qualification of conviction for bribery, &c. &c. Matters which exempt 
individnals from jury service, are not disqualifications which will abate an 
indictment. 
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6. The code provides, that a grand jury may be summoned by the Court 
when none is in attendance under the venire, and when a jury is thus con- 
stituted, the accused is not invested with the right to enquire if the form 
prescribed by the statute has been pursued or otherwise. : 

7. In pleas of abatement to the constitution of the grand jury, the greatest 
accuracy and precision are necessary, as two modes are provided by 
which a jury may be constituted, and therefore, the plea must negative 
that either mode was pursued. 

8. The essential matters to constitute a grand jury, when constituted by the 
board of county officers, seems to be, that they shall select the jury from the 
citizens at large, out of a list biennially obtained by the sheriff. Every 
matter beyond this seems nothing more than direction as to the manner 
in which the officers shall perform their duties. 

9. In all pleas in abatement of indictments, it is essential that the facts 
should be stated out of which the defence arises, or a negative of the facts, 
which are presumed from the existence of a record. 
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On points reserved by the Circuit Court of Mobile, as no- 
vel and difficult. 

Tue defendant was convicted at the Circuit Court of Mo- 
bile, upon a charge of betting upon an unlawful gaming ta- 
ble. He pleaded several pleas in abatement of the indict- 
ment ; to all which the State demurred, and had judgment 
of respondeas ouster on the demurrer. ‘The matters of de- 
fence asserted by these pleas, present the questions re- 
served for the decision of this Court, and are as follows, to- 
wit: 

1. That the clerk of the Conrt did not, in the body of the 
writ of venire facias, recite at length, the names, places of re- 
sidence, and occupations of the several persons named there- 
in, and directed to be summoned as grand jurors. 


2. That the indictment was not preferred to, nor enquired | 
of, and a true bill found thereon by, a grand jury of good and 


lawful men, free-holders and house-holders, selected, sum- 
moned, and returned agreeably to law. 


































3. The same general allegations as the second, with the | 


specification in this, to-wit, that F. S., one of the grand ju- 


rors by whom the indictment was found, was, at the time 7 
when he was selected, and his name returned to the clerk of © 
the Circuit Court by the sheriff of Mobile county, amember 7 
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of an incorporated fire company of said county, to-wit, of the 
out 9% Franklin Fire Company, No. 3, of the city of Mobile, incor- 





con- | porated by an act of the General Assembly of the State of 
ome 5 Alabama, approved 9th December, 1841. 

A. The same general allegations, with the specification in 
ie this, to-wit : That the grand jury was not composed of per- 
tive @ sons selected from alist of free-holders and hottse-holders of 

said county of Mobile, obtained by the sheriff of said county, 


the ~ and returned by him to the clerk of the County Court, on the 
ithe |) 7th day of May, 1842. 

very 5. That R. L. W., who was one of the grand jury by 
met |) “whom the indictment was found, and who was impannelled 
to supply the place of one of the original venire of grand ju- 


nom re rors who was absent, and not summoned as one of the grand 
"» jurors, as the law directs, in this, that the said R. L. W. was 
not summoned and drawn according to the sixteenth and se- 
no- || venteenth sections of the tenth chaptor of the penal code. 
y 6. That R. L. W., one of the grand jurors, &c., was not a 
[o- | one of the jurors selected from the list of free-holders and 


_ house-holders, and summoned by the sheriff, nor was his 


ta- @ ‘ : é . ‘ 

, name contained in the venire facias returned into Court ; 

Kill nor was he summoned, and his name drawn, in pursuance of 

a ‘4 any order of the Court,made in consequence of the absence 

de- a of any of the jurors mentioned in the venire facias. 

re- & 7. That the grand jury by whom, &c., was not selected 

to- from a list of free-holders and house-holders obtained by the 
sheriff of said county of Mobile. 

the © 8. The grand jury by whom, &c., was ounponel of per- 

re- er sons whose names were drawn without a previous selection 

= of persons qualified to serve as jurors, having been made from 
the list of free-holders and house-holders of said county of 

red | Mobile, obtained by the sheriff of said county. 

— 9. That no selection of persons qualified to serve as grand 
jurors, was made, as required by law, from the list of free- 

nail ') _ holders and householders of said county of Nobile, obtained 
Z by the sheriff of Mobile county. 

the § 10. That the names of the persons composing the grand 

ju- jury, by whom, &c., were not drawn by the clerk of the Coun- 

me ty Court of said county of Mobile. 


11." That the minute of the drawing of the grand jury, by 
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whom, &c., was not signed by the clerk of the County Court 
and the attesting officers, nor was the same filed in the office 
of the clerk of the County Court. 

12. That the list of the drawing of the grand jury, by 
whom, &c. was not made and certified by the attending of- 
ficers and the clerk of the County Court. 


Hopxuss and Puiuures, for the defendant, insisted that all 
the pleas were good. The general principle asserted is, that 
the grand jury must be constituted in strict conformity to the 
statute, and if otherwise, a party indicted may plead in abate- 
ment. By the express terms of the statute, exclusion from 
the jury is the consequence of what otherwise would be con- 
sidered as a privilege of exemption ; and the form and man- 
ner of constituting the lists from which the jury is to be ob- 
tained, is made matter of substance. [Clay’s Dig. 451, $5. 
456, $ 35; 452,$ 10; 453, $16, 17.] Independent of the 
peculiar terms of the statute, repeated decisions have estab- 
lished that the grand jury shall be obtained in the mode di- 
rected by the statutes, and one formed in any other manner 
is illegal’ [State v. Williams, 5 Porter, 135; The State v. 
Middleton, ib. 495—v. Lyon, 7 ib. 167—v. Clarkson, 3 Ala. 
Rep. 378. | 


Tue Atrorney-GENERAL, contra, urged, that the statute 
ought to receive a reasonable construction ; for it could not be 
supposed that the Legislature ever contemplated that the 
shaking of the box, or writing off the list in a fair hand should 
ever be made the subject of examination at the instance of one 
indicted ; yet these matters are as much matters of substance 
as many of those urged by the pleas. ‘It is true the jury is 
to be selected in the manner required ; but it is unimportant 
to one indicted, whether the list was returned, or the names 
written out at full length. The action of the persons to 
whom the arrangement of the lists and the drawing of the 
jurors is confided, is conclusive, and cannot be collaterally 
impeached. [State v. Clarkson, 3 Ala. Rep. 378. ] 


GOLDTHWAITE, J.—1. One object of the sixteenth 
chapter of the penal code is to provide a select class of indivi- 
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duals to serve as grand and petit jurors, instead of permitting 
them to be constituted, as well as summoned, at the discre- 
tion of the sheriff, or other executive officer of the law, from 
the citizens of the county generally, and at large. The se- 
lection of this class of individuals is confided to a board com- 
posed of the clerk and officers of the county, and that eis 
invested with large discretionary powers in regard to the se- 
lection and rejection of individuals who, of the free-holders 
and house-holders of the county first ascertained by the she- 
riff, are to discharge the responsible duties of jurors. 

It does not admit of question, that a grand jury constituted 
in any other manner than is prescribed by this chapter, is 
without alegal warrant. [State v. Williams, 5 Porter, 135.] 
The board thus constituted is required to perform its duties 
in a particular manner, but is entirely independent of any su- 
pervision or control; its action by the eighth paragraph of 
the ninth section is to be ascertained and made known 
by means of the certificate of the officers who compose it ; 
when this certificate is made, its functions cease for the time, 
and there seems to be no mode by which its action upon the 
matters confided to it can be collaterall# called in question or 
re-examined. The jurors then selected, are ascertvined from 
the certificate of the board, which, in effect, is the same as a 
commission emanating from a proper source. 

It is not a question now to decide, whether fraud, mistakes, 
or irregularities, committed by this board, cannot be enquired 
into, and its action set aside by the Court previous to the or- 
ganization of the grand jury, even though the proper certifi- 
cate may be produced ; but we think no such enquiry can be 
made at the instance of one indicted, so as to affect the pro- 
secution. 'The jurors when once selected and certified, seem 
to stand in the same condition, as any other de facto func- 
tionaries, Whose acts will not be vitiated, although they may 
afterwards be set aside as having had no right in the first in- 
stance to exercise the function. 

2. It is urged, however, that this board is limited to the se- 
lection of individuals who are house-holders or free-holdérs, 
and of integrity for character and sound judgment, and that 
besides some*grounds for positive exclusion, it cannot law- 
fully select any individual of the various professions, avoca- 
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tions and callings, which are exempted from the duties of ju- 
rors. It doesnot seem to be aconsequence of the selection of 
one or more of those exempted persons, that an indictment 
found by a grand jury, of which they are members, should be 
abated, whether the exempts are placed on the jury list through 
accident, ignorance or design ; because, though the privilege 
of exemption is conferred upon the individual, he is not dis- 
qualified so as to be incapable of discharging the duties re- 
quired of a juror. The sentence at the end of the fifth sec- 
tion, providing that such exempted persons shall be excluded 
from serving on juries, unless by the consent of both parties, 
evidently applies alone to petit jurors; for consent can be gi- 
ven only when parties are ascertained, and not before the 
trial. 

It must be conceded, this sentence seems to conflict in 
some degree with the sense of what precedes it ; but it cannot 
control the construction called for by the otherwise apparent 
object and intention of the chapter. In point of fact, this sen- 
tence was not in the code as submitted to the Legislature, but 
was adopted afterwards, as an amendment. Its effect is to 
make the exemption matter of exclusion, if demanded by. 
either party at the trial of a cause. 

The 35th section, for which so much effect is claimed, 
refers to the qualifications of jurors, when summoned by the 
Court, as they may be, whenever it becomes necessary to 
constitute a grand or petit jury in consequence of the neg- 
lect of the board to select the materials to compose one; or 
when those selected are set aside from any cause. It speaks 
of a jury summoned, in contradistinction to one selected. It 
adds nothing to the force of the previous sections, but mere- 
ly provides, as also does the 31st section, that jurors, wheth- 
er summoned or selected, shall possess the same qualifica- 
tions and be free from the same objections. 

3. It is further urged, that the 39th and 51st sections re- 
cognize and permit the challenge of the panel and array, both 
of the grand and petit juries; also, that a plea in abatement 
is proper, either to the array of the grand jury, or to the dis- 
qualification of any member of it: There is no question of 
this, but the challenge to the array, ora plea in abatement to 
the panel, involves the inquiry only, whether the jury has 
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been selected in the manner directed by the several sections 
of this chapter. Upon such an issue, the certificate of the 
officers, as provided by the eighth paragraph of the ninth 
section is conclusive. This is the effect of the decisions in 
the cases of The State v. Allen, 1 Ala. Rep. N. S. 442, and 
The State v. Clarkson, 3 Ib. 370. 

4. As one of the pleas seems to call in question the fact 
of this certificate, it is proper to refer to the paragraph. It 
provides, that a list of the names of the persons so drawn, 
with their places of residence, shall be made out, certified by 
the attending officers, and the Clerk of the County Court, 
who shall deliver the same to the Clerk of the Circuit Gourt. 
The direction to insert the places of the residence of the sev- 
eral jurors, is amere direction for the convenience of the she- 
riff in making the summons, and like a. similar direction in 
the 10th section, for carrying it into the venire, is a matter 
which does not affect the essence of the certificate, as is evi- 
dent from the 6th and 7th sections, when this is directed on- 
ly in the event the residence is kn8wn. It is also said, the 
certificate shall be signed by. the attending officers and the 
Clerk of the County Court. We are inclined to think this 
should be construed as or, for by the second section a majori- 
ty of the officers named are competent to act, and therefore 
the Clerk of the County Court may not be present—a fact 
which certainly would not vitiate the proceeding, and which 
would render his certificate impossible. It is evidently a 
clerical misprision, and the object of the statute is fully an- 
swered by the certificate of the attending officers, or that of 
the Clerk of the County Court.. 

5. When the matter of the plea in abatement is the dis- 
qualification of a juror, we think that matters of exemption 
do not produce the same effect. Laying entirely out of view 
the inquiry, whether the direction in the first section, for the 
sheriff to prepare lists of the householders and freeholders, is. 
to be considered as implying the disqualification of all who 
are not thus circumstanced—as to which we give no opinion 
—there isa class of persons whocome within the purview: of 
the 51st section. Such are persons convicted of bribery, for- 
gery, larceny, &c. &c. who, by the act of 1827, (Dig. 169, 
§2,) are disqualified from serving on juries in any suit. This 
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act having been passed to conform with the constitutional 
requisition, extends to exclusion from grand juries ; but in- 
dependent of it, the common law most probably excluded 
them, as not being within the terms good and legal men, 
who alone could serve as jurors. 

6. The provision of the 36th section, that the time pre- 
scribed for the drawing and summoning of the grand and 
petit juries, shall be considered as directory merely, refers it- 
self to the previous sections, which ascertain the time when 
the sheriff shall return the list of freeholders and householders, 
the time when the board shall meet to select the jury, and 
the time within which it shall be summoned ; and was in- 
tended to indicate to the board, that their powers were not 
confined to the precise periods previously mentioned, but 
might be exercised at other periods if necessary. In this con- 
nexion the expression affords no warrant to the argument 
based on it, that the legislative intention was to allow the 
proceedings of the beard selecting the jurors to be inquired 











into upona collateral isswe, i.e. upon a plea in abatement of 


the indictment. If such was the intention, the indictment 
might be abated, because the names of the jurors were not 
drawn out in a fair hand, the ballots with the names not roll- 
ed or folded, the box not shaken as well as it might have 
been, or the names of the jurors not written at length. Such 
a construction we consider unreasonable, and the statement 
of its effect seems fully to refute it. 

One or more of. the pleas asserts that a deficiency of se- 
lected jurors happened in consequence of the non-attendance 
of those summoned in the first instance, and that a juror was 
sworn without any order by the Court for the completion of 
the jury, as is required by the 16th and 17th sections. These 
sections direct what shall be done by the Court, when there 
is a deficiency of jurors previously selected to constitute a 
grand jury; the 16th directs, in that event, that the Court 
may, by an order to be entered upon its minutes, direct twice 
the deficient number to be summoned, from which the jury 
shall be completed. ‘This, in our opinion, is a matter for the 
direction of the Court, as to the manner in which it shall 
proceed ; but does not invest an accused person with the 
right to inquire whether the form has been pursued or other- 
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wise. This will be perfectly apparent when it is considered, that 
the Court at any time during the term, may amend its min- 
utes and have the order entered. But independent of this, 
the previous decisions of this Court go no further than the 
allowance of a plea to the array of the grand jury, for imper- 
fections in the mode of constituting it, when the mode is 
under the direction of distinct officers; when it is done by 
the Court itself, under this chapter, we consider that.all col- 
lateral inquiry is precluded and the accused is thrown upon 
his plea, or challenge to the array, or selection of the jurors ; 
or the individual disqualification of the jurors. 

7. It becomes necessary, from the form and allegations of 
some of these pleas, to ascertain what certainty in them is 
necessary, whether with respect to existing facts or the ne- 
gation of other facts which may be presumed from the state 
ofthe record. It is said the greatest accuracy and precision 
are required in framing pleas of this character, and that they 


- shoul be certain to every intent. -[Chitty’s Plead. 445.] 


Now under the chapter which we are considering, there are 
two modes by which a grand jury may be lawfully consti- 
tuted. One is, when the jurors are selected and constituted 
under the proceedings of the board ; the other is, when there 
has been a neglect, of these proceedings, or the jurors thus 
selected are set aside; under these circumstances the Court is 
authorized to empannel a jury. As the record shows a jury 
was empannelled, the presumption is, that it was lawfully so, 
and a plea in abatement, to be sufficient, must show, that 
neither mode was pursued. 

8. It is also necessary to ascertain what parts of the ac- 
tion of the board, are ofa nature to enter into, or are connected 
with, the administration of criminal justice, as it may some- 
times happen that no certificate may appear. Thus it is evi- 
dent thata mistake of the board in selecting a person’ who is 
of fair character, cannot prejudice the proceedings; or the 
omission to state the occupation of the juror, even if that was 
known. The ‘essential matters are sufficiently apparent 
when the object of this legislation is inquired into. , That 
was, as we have said, to select a class of individuals from the 
citizens at large. To effect this, alist of the freeholders and 
householders is to be obtained biennially, by the sheriff. Ey- 
3 
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ery matter beyond this, seems to be nothing more than a di- 
rection to the board as to the manner in which they shall per- 
form their duties. By this we are not to be understood that 
the board has the discretion to do, or omit at pleasure, what 
is required. On the contrary, the oath of office of the seve- 
ral members composing the board, is regarded asa pledge for 
the faithful exercise of the discretion imposed, and it is not 
unlikely they may be liable to indictment for a neglect to 
perform the duties. Beyond this, it is their duty to pursue 
the entire requisitions of the act, in every particular. 

9. Inall pleas of abatement of criminal proceedings, it is 
essential that facts should be stated out of which the defence 
arises, or a negation of that state of facts, which isto be pre- 
sumed from the existence of a record. In either case, facts 
must be stated, and not the conclusion of the individual, ei- 
ther of law or of the consequences arising out of facts, or the 
non-existence of them. 

What we have said when applied to these several pleas, 
will enable us to determine whether the demurrers were pro- 
perly sustained. 

The Ist, 3d, 4th, 10th, 11th and 12th pleas are defective, 
in not containing matter sufficient, if true, to abate the in- 
dictment. 

The 2d and 5th are defective, because they assume legal 
conclusions, without setting out the necessary facts to sus- 
tain their conclusions, and do.not negative the existence of 
other facts, which may be assumed, because a jury was em- 
pannelled by the Court, and it might lawfully be so, even if 
the facts asserted by these pleas are true. 

The 6th plea is bad, because, if true, it cannot be collate- 
rally ascertained. 

The 7th, 8th and 9th would possibly be sufficient if they 
contained the negation that the jury was empannelled by the 
Court, upon the failure of a jury selected by the board of of- 
ficers. In the absence of averments to this effect, the legal 
presumption is, that the jury was thus empannelled. __ 

On the whole, and after a most careful examination of the 
statute, we are satisfied the demurrers were properly sus- 
tained. 

_ {> Decided at June term, 1845, and omitted by mistake. 
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s PINKSTON AND WIFE v. GREENE AND WIFE. 

: 1. The master or mistress of a slave, when assaulted by another, may com- 

° mand the slave to aid in repelling the threatened injury; but the employ- 

a ment of such an instrument of defence, would of itself aggravate any in- 

€ jury which might result, and enhance the damages, unless the threatened 
danger was so imminent, as to render a resort to any means justifiable, or 

is at least excusable, to prevent irreparable injury. 

e 2. Before this Court can sustain a judgment of the Court below, when an 

i error has been committed, it must be of such a nature, that it is impossi- 

. ble any injury could have accrued to the party against whom it was com- 

mitted. 

a - 

°F Error to the Circuit Court of Montgomery. 

3, Trespass vi et armis, by the defendants against the plain- 

a tiffs in error. 

The first count of the declaration, charges an assault and 
, battery by the wife of the defendant upon the wife of the 
\~ plaintiff. . 

The second count, charges the assault and battery to have 
lf been committed by a negro man named Bill, the slave of the 
- & defendant, by the command of his wife. 
if The defendants pleaded the general issue, and three other 
- 79 pleas, upon which issues of fact were taken; and further 
if pleaded— 

5. Actio non, &c. &c., at, &c., the said Sarah Elizabeth 
r— made an assault upon the said Matilda, and would then and 

there have beat, bruised, and ill-treated the said Matilda, if 

y she the said Matilda had not immediately then and there 
e commanded and caused the said boy Bill, in said second count 
S mentioned, being the servant and slave of said James K., im- 
l & mediately to defend her the said Matilda against the said Sa- 
‘" rah ; whereupon, the said boy Bill did then and there, on 

e the command aforesaid, defend her the said Matilda against 
- & the said Sarah, as he lawfully might do for the cause afore- 


said, and in so doing, did necessarily and unavoidably a little 
beat, bruise, and ill-treat the said Sarah, doing no unneces- 
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sary hurt or damage to the said Sarah. And so the said de- 
fendants say, that ifany hurt or damage happened to the said 
Sarah, the same was occasioned by the said assault made by 
the said Sarah, and in said necessary defénce of the said Ma- 
tilda against the said Sarah ; which are the supposed tres- 
passes in the said second count mentioned. 

6. Actio non, &c.—because they say, that the said Sarah 
then and there, at, &c., made an assault upon one James P. 
Pinkston, an infant child of the said Matilda, and did then 
and there beat, bruise and ill-treat the said child; and the 
said Matilda immediately thereupon commanded and caused 
the said slave Bill, being a servant and slave of the said James 
K., to defend the said child against the said Sarah, as she 
might lawfully do, and in so doing the said slave did neces- 
sarily and unavoidably a little beat, bruise, and ill-treat the 
said Sarah, as he lawfully might do, for the cause aforesaid, 
doing no unnecessary damage to the said Sarah, the same be- 
ing occasioned by the said assault of the said Sarah upon the 
said infant child of the said Matilda; which are the suppos- 
ed trespasses, &c. 

7. Actio non—because they say, the said Sarah, at, &c., 
with force and arms, made an assault upon one James P. 
Pinkston, an infant child of said Matilda, and was then and 
there beating, bruising and ill-treating the said infant child, 
in.breach of the peace of said State ; and to part the said Sa- 
rah from, and to prevent her from further beating the said in- 
fant child, the said Matilda then and there commanded and 
caused the said slave in said second count mentioned, being 
the servant and slave of said James K., gently to lay his 
hands upon the said Sarah, as he lawfully might do, for the 
cause aforesaid ; which are the same assaults, &c. &c. 

To these three pleas the plaintiffs demurred, and the Court 
sustained the demurrer to the 5th and 6th pleas, and over- 
ruled it as to the 7th. ‘The defendant then pleaded over two 
pleas, in substance the same as the 5th and 6th, omitting all 
mention of the slave ; to which the plaintiff demurred, and 
the Court sustained the demurrer ; and issue being taken on 
the other pleas, the jury rendered a verdict for two thousand 
dollars, for which judgment was rendered. The assignments 
of error bring up the judgment on the demurrers to the pleas. 
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Exmorg, for plaintiff in error, contended—That the Court 
erred in supposing that the defendant could not call on her 
slave to repel an assault, or to preserve the peace—That the 
question here was, not whether the slave was liable, crimi- 


| nally, for laying hands upon or striking a white person— 


That the act of the slave, by the command of his mistress, 
was her act, and if she would have been justified had she 


’ acted herself, she can justify acting by the slave. 


Betser, contra.—The fifth plea is not an answer to the de- 
claration. ‘The second count charges an assault and battery 
by the slave. 'The meaning of the plea of son assault de- 
mesne is, that the defendant struck in her own defence, 
which could not be necessary to repel an assault. (2 Salk. 
641; 2 Wendell, 498; 1 Bay, 351: 25 Eng. ©. L. 597.) 

The defendant could not employ the slave in her defence, 
admitting the interposition of a white person would have 
been lawful. (Clay’s Dig. 472; Meigs’ R. 359; 2 Spears, 
155; 1 Hawkes, 210; 1 Iredell, 86.) 

The defendants have not been injured by the action of the 
Court, if erroneous, as they have had the benefit of the fifth 
and sixth pleas, upon the issue taken upon the seventh, and 
therefore the Court will not reverse for an error which has 
caused no injury. (3 Ala. 599; 7 id. 162.) 

The servant cannot justify a beating in defence of his mas- 
ter’s son, even by the command of his master. (1 Russell on 
Crimes, 569. ) 





ORMOND, J.—The principal objection made to these 
pleas is, that the defendant’s wife could not lawfully employ 
the slave as an instrument in her defence. This argument 
is founded upon the necessary distinction, which it is al- 
leged the law makes between free white persons and slaves, 
as it regards the right-of self-defence—That a provocation, 
which, as between free white persons, would justify or ex- 
cuse a resort to force, to repel an actual or threatened injury, 
would afford no excuse whatever to a slave under these cir- 
cumstances—That he cannot repel force by force, but must 
trust to the law for his protection. | 
We shall not enter upon this delicate and important inves- 
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tigation. How far a slave would be authorized to repel force 
by force, when assaulted by a white person, or to what ex- 
tremity he must be driven, before he may turn upon his as- 
sailant, and become the aggressor, are questions which do 
not. arise upon these pleas. Nor does any question arise 
how far the domestic relation of master and slave wiil justi- 
fy or excuse the latter in an assault and battery upon a white 
person, in defence of his master or mistress, whether acting 
by their command or not, because the slave is not proceed- 
ed against in this action. From his condition in society, no 
damages could be recovered from him, and therefore, for such 
an offence, if it be one, he could only be proceeded against 
criminally. 

One who commands a trespass to be committed, is a prin- 
cipal in the act: the act of the slave, therefore, by the com- 
mand of his mistress, is her act, and for all the consequences 
attending it, she is as responsible as if committed with her 
own hands. The slave was, indeed, merely an instrument 
in her hands, and is so considered in this action, -which is not 
for an assault and battery by the slave, but by the mistress. 
From the degraded condition of the slave, as recognized and 
established by our law, he is unfit to interpose in a difficulty 
between white persons, especially females ; and therefore, 


the employment of such an instrument of defence would, of © 
itself, aggravate the injury, and enhance the damages, unless | 


the threatened danger was so imminent as to render a resort 


to any means justifiable, or at least excusable, to prevent ir- | 


reparable injury. 

It is further urged, that the fifth plea is bad, because it al- 
leges a battery to prevent a mere assault. This objection is 
not tenable. An assault might be so violent as to threaten 
instant danger, and justify or excuse a resort to force to ward 
off or repel the apprehended injury. Such is the language 
of the plea, that to prevent a battery upon the defendant, she 
commanded the slave to defend her, and in so doing, he un- 
avoidably committed the assault and battery complained of. 
This, if true, and if the battery was not excessive, and pushed 
beyond the necessary defence of his mistress, constituted an 
excuse. If the plea was not true, issue should have been ta- 
ken upon it, and if the plaintiff did make the first assault, but 
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ce © the battery was carried beyond the bounds of reason and ne- 


x- 9 cessary self-defence, it should have been specially. replied. 
s- [Bacon’s Ab., Trespass, 618; 1 Chitty’s P. 579. ] 
do i It is further contended, that although the Court erred in 


ise 9 sustaining the demurrer to these pleas, this Court will not re- 
ti- ' » verse, because the defendant could have had all the benefit 


‘te. which could have been derived from these pleas under the se- 

ng é venth plea, and has therefore sustained no injury by the erro- 

d- » neous action of the Court. 

no { In McKenzie v. Jackson, 4 Ala. 230, a party pleaded a 

ch | @ special plea and the general issue. The Court sustained a 

ist | demurrer to the plea, and this Court refused to reverse, be- 
if 


cause the matter of the plea could have been, and was in fact, 
given in evidence under the general issue. In Rake’s adm’r 
v. Pope, 7-Ala. 161, there was also a special plea and the 
general issue, and a demurrer improperly sustained to the 
former—this Court held, that the special plea amounted to 
the general issue, which being in, it was impossible that the 
action of the Conrt, if erroneous, could have prejudiced the 
defendant, as the plaintiff was compelled to make the same 
proof to sustain his action under the one plea, as under the 
other. In both of these cases it was, therefore, impossible 
that any injury could have accrued to the party against whom 
the error was committed, and that must be the state of things 
presented by the record, before this Court can undertake to 
say, that an error of the Court below has done the party against 
whom it was committed, no injury. [Shekan v. Hampton, 
at this Term. | 

In this case, we cannot say that no injury has accrued 
from the suppression of these pleas. The seventh plea de- 
fends the interference of the slave, upon the ground, that a 
battery had been committed by the plaintiff, whilst the fifth 
plea justifies the command to the slave to interpose, to pre- 
vent a threatened injury. It is obvious that these pleas are 
entirely dissimilar, and that the testimony pertinent under 
one, would not sustain the other. 


Let the judgment be reversed, and the cause remanded.. 
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4, Two writings, connected by a reference of one to the other, or simulta- 
neously made in respect to the same subject matter, and proved to be 
parts of an entire transaction, may be considered and construed as consti- 
{uting but a single contract, in the same manner, as if embodied in one in- 
strument. 

2. S. executed to H. a bill of sale for a negro man, at the price of two hun- 
dred and fifty dollars in hand paid: it was agreed at the same time by the 
vendee, in writing, that in consideration of such sale, he would sell to the 
vendor the slave in question at the price stated in the bill, * if applied for 
on the first day of January next” thereafter: Held, that these several writ- 
ings did not constitute a mortgage, nor could it be intended that the latter 
was a mere undertaking by the vendee to stipulate with the vendor for a 
re-sale on the day designated, but in itself it provided for a re-sale, and 
left nothing open for future adjustment. 

3. Semble: There is no difference, in point of law, between asale fora price 
paid, or to be paid, which is to become absolute on a particular event, and 
a purchase accompanied by an agreement to re-sell upon certain agreed 
terms. In both cases the sale is to be regarded as conditional; and if the 
condition which is to defeat it, is promptly performed, in the one case the 

° title will not vest in the vendee, and in the other it will be divested. 


Writ of Error to the Circuit Court of Mobile. 


This was an action of detinue, at the suit of the defendant 
in error, torecover a slave named ‘Tom. ‘The cause was tri- 
ed upon the general issue, a verdict returned for the plaintiff, 
which assessed the value of the slave and damages for his 
detention, on which judgment was accordingly rendered. 

On the trial, a bill of exceptions was sealed at the instance 
of the defendant. ‘To make out his case, the plaintiff offered 
in evidence a writing of the following tenor, viz: ‘‘ Received, 
Mobile, 5th July, 1541, of George G. Henry, two hundred 
and fifty dollars, in full for a negro man named 'T'om, aged 
about twenty-four years, which negro I warrant a slave for 
life—the title to defend against the claim of all persons, and 
I believe free from any disease. Kian B. Srwa.” “ Wit- 
ness, J. A. Rosperrs.”” Roberts, the subscribing witness, was 
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then introduced, , and testified, that the slave in question was 
delivered to the plaintiff, and remained in his possession un- 
til he was hired on a steamboat, when he runaway. Wit- 
ness considered: the sum expressed in the bill of sale a fair 
» price for the slave, though he was hired on the steamboat 
| “for thirty dollars a month, and would probably bring fifteen 





Ita- ‘ . 

be dollars a month.” ‘That the consideration moving from the 
Isti- plaintiff to the defendant was made up by a note of one hun- 
sin. dred and fifty dollars; due by one Gager to the plaintiff, and 


_ the payment of one hundred dollars in cash ; the plaintiff had 
un» no demand against the defendant, due by account, note or 


a otherwise, nor was there any agreement of the parties, who 
- should bear the loss if the slave should die. 

vali, The defendant adduced the following paper, viz: ‘ Mobile, 
ttr July 5, 1841, 1 have this day witnessed an agreement be- 
or a F tween Mr. K. B. Sewall, and Mr. George G. Henry, in which 
and | it is understood that the latter will sell to the former a man 

named Tom, aged about twenty-four years, for two hundred : 

rice and fifty-dollars, if applied for on the first day of January 
and next. J. A. Roserrs.” It was proved by Roberts, that this 
eu writing, as well as the bill of sale, were in the hand-writing 
the |. Of the plaintiff, and at his request were attested by the wit- 


ness, both at the same time, and as parts of an entire trans- 
action. Witness was the principal clerk of the plaintiff, sel- 
ling goods, collecting his debts and taking care of his proper- 
ty; and during his absence from the State, or Mobile, was 
his sole agent in the city, and so continued until after the 
commencement of this suit. Further, that defendant ten- 
dered him two hundred and fifty dollars, in the presence of 
Sydney T. Douglass, on account of the contract evidenced 
by the writings above set forth, on the first day of January, 
1842—the plaintiff being absent from the city at that time. 
Witness requestéd that the money might remain in the hands 
of Douglass until plaintiff’s return, and upon plaintiff’s re- 
turn, he informed him that the money was ready for him. 
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red Douglass was also introduced as a witness, and proved the 
for tender, substantially as stated by Roberts, and the retention 
nd of the money until the plaintiff’s return to Mobile, when, on 
it- | behalf of the defendant, he offered to pay it to hii but the 
yas | plaintiff refused to accept it. 
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The plaintiff was absent at the north during the latter part 
of the summer of 1841; defendant spoke to Roberts about 
the money, previous to January, 1842, but the latter not 
knowing whether he ought to receive it before that time, 
wrote to the plaintiff, and received an answer authorizing him 
to receive the money, or to make arrangements for its recep- 
tion at any time. After this, Roberts spoke of the slave to 
another person—expressed the opinion that he could be 
purchased cheap, and said the defendant had the control of 
him. 

Another witness testified that Roberts showed him a slave 
named Tom, in the summer of 1841, at the store of the 
plaintiff, while the latter was absent—remarking that he was 
mortgaged to the plaintiff, to secure two hundred and fifty 
dollars, on the first day of January following; but, until that 
time, the defendant had the control of him, and he thought he 
might be purchased cheap. ‘That if the money was not paid 
on the day stated, the slave would become the property of the 
plaintiff, but the plaintiff would not object to a sale by the 
defendant previously. 

Another witness, who had formerly owned the slave in 
question, stated, that in the summer of 1841, he was worth 
$400 or $450. 

The Court charged thei jury, that the question to be decid- 
ed was, whether the transaction between the parties was a 

“mortgage, oy an absolute sale, or a sale with such condition 
annexed to it, as did not amount to a mortgage. If it was a 
mortgage, the defendant had the right to redeem, and a tender 
and refusal of the amount due on the first day of January, 
1842, was a compliance with the condition, and discharged 
the mortgage. But if it was not a mortgage, but an abso- 
lute sale, or a sale with a condition, which was simply a 
distinct collateral promise or agreement, towesell to the de- 
fendant, the slave at a future time, which agreement was en- 
tered into without the consideration of any debt due from 
the defendant to the plaintiff, then, although the defendant 
did tender the amount mentioned in said agreement, at the 
time therein mentioned, the plaintiff was entitled to recover 
in this action, and the defendant’s want was on the agree- 

ment. 
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Further, that upon the face of the papers, the transaction was 
not a mortgage ; but the jury might determine from the evi- 
dence, whether it was intended by the parties to be such; 
that the best criterion of a mortgage was a debt from the 
mortgagor to the mortgagee. They might also consider the 
value of the slave, as compared with the price paid for him 
by the plaintiff, to enable them to form a correct conclusion as 
to the intention of the parties. 

The defendant’s counsel prayed the Court to charge the 
jury, that as the two papers were made at the same time, and 
related to the same subject, they were to be construed to- 
gether, and that the jury might infer that the paper executed 
by the defendant, was the consideratioh for that executed by 
the plaintiff. But this prayer was refused, and the Court in- 
structed the jury that the two papers were to be construed to- 
gether, yet they were not to infer from them such a contract 
as would in itself make the transaction a mortgage. 

The jury were also charged, that if, at the time of the 
making the contract between the parties, there was a re-sale 
of the property to the defendant, and the agreement on the 
part of the-plaintiff, was merely intended to give time to the 














. defendant to pay the price, then, if at the expiration of that 


time, the money was tendered to the plaintiff, the right of 
property vested in the defendant. But if the agreement was 
intended merely as an undertaking to re-sell, at a future day, 
then the title to the slave did not revest in the defendant, 
though the money was tendered, unless a re-sale was made ; 
and in such case, defendant’s remedy would be on the agree- 
ment. 

The defendant’s counsel further prayed the Court to charge 
the jury, that if, from the evidence, they believed the trans- 
action between the parties was a conditional sale, and that 
there was a legal tender of the sum specified in the condi- 
tion, on the day limited for its payment, which the defendant 
refused to accept, such a tender and refusal was a compliance 
with the condition on the part of the defendant, and rein- 
vested him with the title to the slave in question, and the 
plaintiff could not recover ; which charge was refused. 


K. B. Sewatt, in propria persona, made the following 
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points for the plaintiff in error: 1. The two writings offer- 
ed in evidence, are to be considered. as parts of an entire 
transaction, and both taken together constitute a mortgage. 
[3 Phil. Ev. C. & H.’s notes, 1420; 2 Bibb’s Rep. 610; 7 
Monr. Rep. 344-7; 5 Pick. Rep. 395; 7 Wend. Rep. 248 ; 
2 Fairf. Rep. 434; 3 Id. 346-9; 2 Sumn. Rep. 531,. 541.] 
The form in which the contract of the parties is expressed is 
immaterial, we must look to the substance of the thing, and 
endeavor to ascertain the intention of the parties. [2 Suma. 
Rep. 533-4; 5 Binn. Rep. 499; 8 Johns. Rep. 95; 4 Pick. 
Rep. 349; 7 Id. 157;. 10 Sim. Rep. 386; 19 Ves. Rep. 413; 
7 Id. 406.) 

2. If the transactioi is not a mortgage, it is A conditional 
sale, to be defeated by the payment of the sum stipulated, by 
_ the defendant, on a day certain. But whether it be a mort- 
gage, or a conditienal sale, the defendant became reinvested 
with the right of property in the slave, by the tender of the 
money. [5 Stew. & P. 91; 1 Porter’s Rep. 421; 6 N. H. 
Rep. 12; 8 Id. 359; 2 Pick, Rep. 210; 12 Wend. Rep. 61; 
10 Id. 374; 4 Greenl. Rep. 495; 1 Cranch’s Rep. 321; 18 
Johns. Rep. 110; 5 Yerger’s Rep. 99; 10 Id. 142; 7 Conn. 
Rep. 143, 409; 2 Edwards’ Ch. Rep. 138, 142; 10 Pick. 
Rep. 228. ] 

3. In addition to the import of the writings, the testimony 
of the witnesses shows that there was not an absolute sale of 
the slaves—the disparity between the amount paid by the 
plaintiff, and the true value of the slave, if it were a matter 
of doubt, would: be decisive. [Co. Lit. 204, b. note 1; 7 
Cranch’s Rep. 241; 5 Ala. Rep. 698. ] ° 

4. It is apparent from the position stated, that the rulings 
of the Circuit Court are erroneous, in respect to the character 
of the transaction, and the effect of a tender of the money. 
[2 Mass. Rep. 403.] . Besides this, the Court should have ex- 
pounded to the jury, the legaleffect of the writings. [1 Ala. 
R. N. 8. 609.] It is equally clear that the jury must have been 
misled, even where the court did not palpably mistake the 
law. [1 Ala. Rep. N. 8. 423.] , 





J. A. Campse.t, for the defendant in error. ‘The papers 
hefore the jury, show that there was no debt owing by the 
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defendant to the plaintiff, and consequently they do not 
amount to a mortgage. ‘This being the case, the defendant 
had no equity of redemption convertible into a legal title. 
[1 Powell on Mort. 138; 1 Vern. Rep. 213; 1P. Wm. Rep. 
268; 2 Atk. Rep. 494; 1 Bro. P. C. 149; 1 Ball & B. Rep. 
274; 1 R. & M. Rep. 506; 1 Call’s Rep. 280; 5 Leigh’s R. 
434; 7 Cranch’s Rep. 237; 2 Bibb’s Rep. 224; 14 Pick. R. 
467.] The contract to re-sell on a certain day, did not give 
to the defendant jus in re, but his remedy for a breach of 
contract must be asserted by an action sounding in damages ; 
he could not, if out of possession, maintain detinue, and con- 
sequently, if in possession, cannot defend himself against it, 
when brought by one who has jus ad rem. [Poth. on Ob. 
151; 1 N. Hamp. Rep. 295; 4 Mass. Rep. 474: 3 Pick. R. 
38; 5 Greenl. Rep. 277.] The title to property cannot be 
changed without the consent of both parties. [22 Eng. Com. 
L. Rep. 122; 12 Wheat. R. 192.] 

It was plainly submitted to the jury to inquire, whether thee 
was a mortgage, or a conditional sale, by the defendant to 
the plaintiff, and by their verdict they have affirmed there 
was neither. ‘The transaction was a sale by the defendant 
to the plaintiff, with an undertaking by the latter to re- 
sell to the former at the’ same price, on the first day of Janu- 
ary, 1842. By the sale, the title to the property vested in 
the plaintiff, and could not be divested without his assent— 
his engagement to resell, was a substantive and independent 
stipulation, and to confer jus.in re, it is necessary that the 
plaintiff should have voluntarily parted with the property. 

It was conceded by the Court, that 1t was allowablé for 
the defendant to shew by extrinsic proof, that the engagement 
by the-plaintiff t6 re-sell, operated asa re-sale, with the right 
in the latter, if the money was not paid or tendered at the 
day appointed, to say that the defendant should not claim any 
benefit from the contract. Evidence was also permitted to 
show that the transaction wasa mortgage, and at whose risk 
the property remained up to the first January, 1842. Taking 
the charge to the jury, and the refusal to instruct them’ as 
prayed, and it will be seen that the law was not incorrectly 
ruled ; nor could the jury have been misled by it. 

The verdict affirms, that.the plaintiff’s agreement was. to 
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re-sell, if the defendant applied on a given day, and that the 
latter did not by that agreement acquire a right of property in 
the thing. In the Congregational Church at Mobile v. Mor- 
ris, 8 Ala. Rep. 182, this Court declined to consider a charge 
based upon an.assumption of fact, the existence of which 
was negatived by the jury. The construction of the papers 
in the present case, is an unimportant matter, as the jury have 
found upon a view of all the evidence, that they do not con- 
stitute a mortgage, or a sale im praesenti, to be consummated 
at a future time. 


COLLIER, C. J.—T wo writings, copnected by a refer- 
ence of one to the other, may be considered and construed 
as parts of an entire transaction, and as if they were embodi- 
ed in one instrument. [18 Johns. Rep. 107; 4 Wend. Rep. 
374; 5 Pick. Rep. 395; 1 J. J. Marsh. Rep. 200; Bates & 
Hines v. The Bank of Alabama, 2 Ala. Rep. 275; 17 Johns. 
Rep. 29; 2 Bibb’s R. 610; 3 Fairf. R. 346; 3 Pick. Rep. 
38. ] 

In Dillingham v. Estill, 3 Dana’s Rep. 21, it appears, that 
an action was brought by the latter against the former for the 
breach of a warranty of soundness contained in a bill of sale 
of two slaves, to which it was pleaded that the fol- 
lowing writing, viz: “I, Benjamin Estill, release said Dil- 
lingham from any responsibility of said negroes, as witness 
my hand,—Bensamin Esti..,””—was executed simultaneous- 
ly with the bill gf sale, and was an integral part of the con- 
tract of sale, intended to operate as a defeasance of the war- 
ranty. It was objected, that the writing pleaded could not 
be connected with the bill of sale by parol testimony, or by 
averment merely. ‘The Court said, “it has been decided 
that one writing eannot be connected with another, unless it 
in some way refers to it. But if that here relied on was con- 
temporaneous with the bill of sale, it can be understood as 
referring to it without any parol proof. For surely, if a ven- 
dor of slaves makes a bill of sale. with warranty, and at the 
same time, the vendee delivered to hima writing, stipulating 
that he shall not be responsible for “the said negrves,” the 
latter agreement might, without any extraneous proof, be un- 
derstood to refer to the former, and to mean that the vendor 
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shall not be responsible’on his formal warranty. It would 
not be inconsistent with either of the writings, or with any 
rule of evidence, to prove that they were given at the same 
time; and, indeed, as that given by the appellee, has no date, 
the fact of identity as to date, is far from being intrinsically 
ifrprobable. ‘Then, the fact being sufficiently averred in the 
plea, is admitted by the demurrer.” 

Heywood v. Perrin, 10 Pick. Rep. 228, was an action of 
assumpsit on @ promissory note, payable on demand, at the 
foot of which was a memorandum, as follows: ‘One half 
payable in 12 months, the balance in 24 months.” Held, 
that it was competent for either party to the note to prove 
by parol evidence, the time when, by whom, and the circum- 
stances under which the memorandum was made. It was 
thereupon proved to have been affixed to the note before it 
was delivered tothe payee; and the Court held, that it was 
a part of the cont, uct, and could not be contradicted by parol 
evidence. So it has been decided, that where a deed and 
separate agreement were construed an absolute sale, parol ev- 
idence, to show that a mortgage was intended, could not be 
received. [8 Conn. Rep. 177.] And where they import a 
mortgage, parol evidence is inadmissible to show that an ab- 
solute sale was intended. [7 Wend. Rep. 248; 5 Binn. R. 
499. ] 

It is said to be generally the province of the Court to con- 
strue instruments, where the meaning is to be collected from 
the writing, without the aid of extrinsie proof, yet where the 
meaning is to be ascertained by facts aliunde, in connection 
with the written language, very much must be left to the 
jury. In such cases it has been laid down, that the construc- 
tion is ‘usually matter of fact for the jury ;” again, that “an 
admixture of parol with written evidence draws the whole 
to the jury.” In Etting v. The Bank of the United States, 
11 Wheat. Rep. 59, it was held, that although it may be the 
province of the Court to construe written instruments, yet 
where the effect of such instruments depends, not merely on 
the construction and meaning of the instrument, but upon 
collateral facts in pais, and extrinsic circumstances, the in- 
ferences of fact to be drawn from them, are to be left to the 
jury. See further, 3 Phil. Ev. C. & H.’s notes, 1420.] 
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In the case at bar, the bill of sale thade by the defendant to 
the plaintiff, and the stipulation to re-sell the slave by the 
latter to his vendor, if demanded on a day designated, were 
made on the same day, and relate to the same subject matter. 
This perhaps is quite sufficient to show, that both instruments 
evidence but a single contract. But they describe a slave df 
the same name and age, and express the same sum as a con- 
sideration for the sale; and in addition, it was proved, that 
they were written by the plaintiff, and at his request were 
attested by an individual, who was his principal clerk, and 
sole agent when he was absent from Mobile—in fact, that 
they were both completed at the same time, and as parts of 
an entire transaction. We must then consider them as if 
they were written on the same sheet, or expressly referred 
to each other. 

The contract may be thus briefly stated; the defendant 
sold to the plaintiff the slave, for two hundred and fifty dol- 
lars, which sum was paid: in consideration of such sale, the 
plaintiff agreed that the right of property and possession 
should revest in the defendant, if he would pay him a sum 
of money equal to what is expressed in the bill of sale, upon 
an appointed day. It cannot be inferred from the terms em- 
ployed in the writing, which may perhaps with propriety be 
called a defeasance, that the plaintiff would, on the day de- 
signated, stipulate with the defendant for a sale of the slave. 
The parties intended, at the time the bill of sale was execut- 
ed, to provide for aresale to the defendant, and leave nothing 
open for a future agreement. Every thing that was necessary 
to consummate it, was doubtless supposed to be done, with 
the exception of the tender of the money, by the defendant, 
at the appointed day, and the delivery of the slave. - This 
being the obvious intention, as indicated by the writings, 
without the aid of: extrinsic proof, it must be upheld. But 
if the words employed, when literally interpreted, warranted 
a different conclusion, it would be proper to sacrifice the let- 
ter, in order to subserve the intention. [Bates & Hines v. 
The Bank of Ala., 2 Ala. Rep. 275; Whitsett v. Womack, 
use, &c. 8 Ala. Rep. ehine 

The cases of conditional sales, or defeasable purchases, are 
distinguishable. from mortgages. They are to be taken 
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strictly as independent dealings between strangers ; and the 
time limited for the re-purchase raust be precisely observed, 
or the vendor’s right to reclaim his property will be lost. [4 
Kent’s Com. 4 ed. 144; 1 Russ. & M. Rep. 506.] Where it 
is doubtful whether the parties intended a mortgage, or a 
conditional sale, Courts of Equity incline to consider the 
transaction a_mortgage, because it is more benign in its ope- 
ration. ‘The difference between them is, that the former ts 
a security for a debt; and the latter is a purchase for a price 
paid, or to be paid, to become absolute ona particular event ; 
of a purchase accompanied by an agreement to re-sell upon 
particular terms. It is the latter kind that runs so nearly in- 
toa mortgage.”” Again: “ But there is no rule of law, that 
a sale shall not be made conditionally. In each case, the 
only difficulty is to ascertain the character of the transaction.” 











* The usual badges of a mortgage are a previous debt, or a 


present advance of money upon loan; for which some evi- 
dence is taken, obliging the borrower personally to the abso- 
lute payment. [1 Dev. Eq. Rep. 373.] But if the debt be 
extinguished by the agreement of the parties, or the money 
advanced is not by way of loan, and the vendor has the pri- 
vilege of refunding, if he pleases, by a given time, and there- 
by entitle himself to a re-conveyance, it is a conditional sale. 
[2 Ball & B. Rep. 274; 7 Cranch’s Rep. 237; 1 Paige’s R. 
56; 2 Edwards’ Rep. 138; 14 Pick. Rep. 467; 2 Sumn. R. 
534. ] ‘ 

In the case cited from 7 Cranch, Chief Justice Marshall 
said, ‘‘'I’o deny the power of two individuals capable of act- 
ing for themselves, to make a contract for the purchase or 
sale of lands, defeasible by the payment of money at a fu- 
ture day, or, in other words, to make a sale with a reserva- 
tion to the vendor of the right to repurchase the same land at 
a fixed price, and ata specified time, would be to transfer to 
the Court of Chancery, in a considerable degree, the guar- 
dianship of adults, as well as infants. Such contracts are 
certainly not prohibited by the letter or policy of the law.” 
Further, ‘The want of a covenant to repay the money; is 
not complete evidence that a conditional sale was intended, 
but is a circumstance of no inconsiderable importance. If 
the vendee must be restrained to his principal and interest, 
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that principal and interest ought to be secure. It is therefore 
a necessary ingredient in a mortgage, that the mortgagee 


should have a remedy against the person of the debtor. If 


this remedy really exist, its not being reserved in terms will 
not affect the case. But it must exist in order to justify a 
construction which overrules the express words of the instru- 
ment,” which are a formal stipulation to re-sell. See, also, 
8 Conn. Rep. 143; 9 Yerg. Rep. 172; Hilliard on Sales, 
18, 19. 

In Eiland, adm’r, v. Radford, 7 Ala. Rep. 724, the intes- 
tate of the plaintiff made an absolute bill of sale of a slave, 
to the defendant ; afterwards the latter executed a defeasance, 
by which he stipulated to deliver to the vendor the same 
slave, provided he repaid him, on a day therein designated, a 


sum equal to that expressed in the bill of sale. We were of 


opinion that the two writings imported a conditional sale ; 
that although it was sometimes difficult to distinguish such 
contracts from mortgages, yet there are certain tests which 
may be successfully applied in doubtful cases. Among 
which the following were enumerated, viz: Did the relation 
of debtor and creditor subsist before the alledged sale? Did 
the transaction commence by a proposition to lend or borrow 


money? Was there a great disparity between the value of 


the property, and the price agreed to be given for it? Did 
the vendor continue bound for the debt? If either of these 
facts exist, it was supposed. that they indicated the transac- 
tion to be amortgage, unless the effect was paralyzed by some 
other opposing feature in the case. 

The citations we have made, very clearly show, that there 
is no difference in point of law, between a sale for a price 
paid, or to be paid, which is to become absolute on a particu- 
lar event, and a purchase accompanied by an agreement to 
resell upon certain agreed terms. In both cases, the sale is 
to be regarded as conditional, and if the condition which is 
to defeat it, is promptly performed, in the one case the title 
will not vest in the vendee, and in the other it will be divest- 
ed. If the condition be performed, or an offer made to per- 
form it, at the time stipulated, not only jus ad rem, but jus 
in re will vest in the party who the contract provides shall 
become the proprietor of the thing. 
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We do not understand that the sufficiency of the tender 
has been questioned ; nor are we warranted by the record in 
indulging an inference against it. [6 Ala. Rep. 226.] As- 
suming then, that the amount stipulated was duly tendered, 
(or dispensed with, ) by the defendant to the plaintiff, or his 
agent, on the day agreed on, and we think there can be no 
doubt that the right to the possession of the slave vested in 
the defendant, the vendor, and that he might maintain an‘ 
action of detinue, or if in possession, might successfully de- 
fend himself against the vendee. 

It is not necessary to give to the ruling of the Circuit Court 
a minute and critical examination; for it is clear that its 
judgment cannot be supported. The jury should have been 
informed, that if the writings in respect to the sale, and re- 


. sale, of the slave in question, were made at the same time, 


and the defeasance was assented to by the plaintiff, then they 
evidenced an entire transaction ; that the contract was not a 
mortgage, but operated as a conditional sale, and if a tender 
of the amount, and at the time contemplated by the contract, 
was made by the plaintiff, to the vendee, or his agent, or such 
tender was dispensed with or waived, then the right to the 
possession of the slave revested in the defendant, the ven- 
dor, and a verdict should be returned in his favor. 

The interpretation of the writings, (their connection being 
shown, or perhaps inferred,) devolved upon the Court, and 
it should not have been referred to the jury to determine 
their meaning. Other views prevailed, and we think, that 
that in charging the jury, and in refusing to instruct them as 
prayed, they were not only misled, but the law was misap- 
prehended. ‘The judgment is consequently reversed, and 
the cause remanded. 
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POWELL v. THE GOVERNOR, ex net. 


1. It is irregular to ask a witness what was the estimated cash value put on 

lands by the neighborhood generally. At least this is but hearsay, and 
* those forming the opinions could themselves be called as witnesses. 

2. Itis the duty of the sheriff so to provide, that the property levied on by 
him will probably be sufficient to satisfy the executions in his hands ; but 
if he levies on lands which ought, inthe estimation of prudent individuals, 
to produce sufficient, but does not, this furnishes no reason to charge the 
sheriff, unless actual injury has resulted to other parties from his mistake, 
and he exercises all the diligence required by law of him, when, after an 
unproductive sale of land so levied on, he makes an immediate levy on 
other property, of value sufficient to satisfy the execution, although that 
cannot be sold until after the return day and is in fact replevied. 

3. Asheriff is not bound to levy on personal property, when a sufficient levy 

‘ canbe made, and is made, on land. 

4. Nor is the sheriff required to sell at the first sale’s day after the execution 
is in his hands. Hehasthe discretionary power to sell on any of the sale 
days previous to the return day of the execution to be satisfied. 


Writ of Error to the Cireuit Court of Coosa. 


Action of debt upon a sheriff’s bond, at the relation of 
Patterson, against Powell and others, as the sureties of one 
Campbell. The breach assigned in the declaration is, that 
the said Campbell wholly neglected and refused to levy and 
satisfy a writ of fi. fa. in his hands, as sheriff, at the suit of 
the plaintiff, against the goods, &c. of one Hobdy, for 
$234 21. 

At the trial, the plaintiff produced and read in evidence the 
writ of fi. fa. which issued the 6th of October, 1841, and was 
returnable on the 4th Monday in March, 1842. On it was 
indorsed, that it came to the sheriff’s hands on the 15th Oc- 
tober, 1841, and a levy on the Ist of November of the same 
year, upon certain lands. Also, that these lands were sold 
on the first Monday of March, 1842, and the proceeds appli- 
ed to older fi. fa’s. Also, a levy on four slaves, for which a 
forthcoming bond was taken, 8th March, 1842. 

The plaintiff then offered in evidence other executions 
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against Hobdy, which were in the sheriff’s hands at the 
same time, to prove the extent of the liens then against his 
lands. One of these was for $1000, and another for $127. 
The defendant objected to this evidence, but the Court ad- 
mitted it. The plaintiff. next offered the execution docket 
? ' of the clerk of Coosa Circuit Court, to show, that an execu- 
' tion therein described was delivered to the said sheriff, and re- 
turned by him, and proved that it had been searched for, but 
' not found in the files, and that the entry on the docket was 
| in the writing of a former clerk of the court, who, at the time 

of the trial, resided in Mississippi. 'This was allowed against 
the objection. of the defendant. ‘The entry is thus—“ Issu- 
: ed and delivered to W. J. Campbell, sheriff, on the 15th Oc- 
* tober, 1841, levied on land 1st November, 1841, and sold 7th 
March, 1842:; proceeds applied to former fi. fa’s. 

In order to prove the value of the lands described in the 
levy, the counsel for the defendant proposed to ask a wit- 
ness, ‘‘ what was the estimated cash value put on the lands 
levied, by the neighborhood generally.””’ The Court exclud- 
ed the question in this form, but allowed the party to ask the 
witness, what was his own estimate of the value. 

The plaintiff offered evidence conducing to prove, that 
when the sheriff levied on the land, Hobdy had slaves and 
other personal property, more than sufficient to satisfy all the 
executions then in the sheriff’s hands. Campbell, the sheriff, 
died during the spring Court of the year 1842. 

The defendant offered evidence conducing to prove that 
the lands levied on, at the time of the levy, were then of the 
cash value, at public sale, of $1600 er $1800. 

Upon this evidence, the defendant requested the Court to 
instruct the jury, that ifthe sheriff levied on lands sufficient 
in value, when estimated at what the same would sell for at 
Z public sale, for cash, to satisfy the executions in his hands, 
rs and that he sold it in time to make return thereon of the 
sales of the same, to the term of the Court to which the exe- 
cutions were returnable ; and that if, as soon as he found the 
lands did not sell for enough to satisfy the executions in 
hand, he forthwith levied on all the property of the defend- 
ant which he could find, and died before the next sale day, 
this was due diligence, and they ought to find for the de- 
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fendant. ‘This was refused, and the jury was charged, that 
if they found the sheriff levied the execution as set forth in 
his return, on the Ist of November, on the lands therein de- 
scribed, and that the lands were not sold until the first Mon- 
day of March thereafter, and that the proceeds went to sat- : 
isfy older executions and levies on the same, and that the 4 
defendant in execution then had slaves and other personal 
property, sufficient to satisfy said execution, and other exe- 
cutions in his hands, and that he levied on the slaves on the 
8th of March, 1842, as stated in his return, and then took a 
forthcoming bond for, their delivery on the first Monday of 
April, 1842, a sale day subsequent to the return day of the 
execution, then the sheriff had not used due diligence, and 
they ought to find for the plaintiff. 

The defendants excepted to these several rulings of the 
Court, and they are now assigned as error. ; 


L. E. Parsons, for the plaintiffs in error, submitted the 
following points: 

1. The action is for not using due diligence in making the 
money ; therefore, any evidence to prove that such diligence 
was used, was proper. ‘The estimated value of lands in the 
neighborhood where they were situate, is the fact which will 
excuse or fix the liability of the sheriff, and therefore the 
question asked was proper. 

2. The charge asked for was proper, because it is the con- (7 
clusion which the law draws from the facts in evidence. | 
The sheriff is not bound to make a levy which, under all cir- 
cumstances, must produce the sum to be raised. Indeed, he 
would be liable for an excessive levy, if he seized more than 
was probably sufficient for this purpose. 

3. If the charge asked for is objectionable, as asking a 
conclusion upon the facts, that given is equally so, for it 
takes all discretion from the jury, and pronounces that the 
facts disclosed amount to no defence. 





No counsel appeared for the defendant in error. 






GOLDTHWAITE, J.—1. The Court below was correct in 
refusing to allow the defendant’s witness to answer what was 
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at im the estimated cash value put on the lands by the neighbor- 
in hood generally, because the question was calculated to elicit 
e- ‘e nothing more, thana second-hand notion of the opinions of 
n- 4 others, who could themselves furnish the best evidence of 
t- their own opinions, and might have been called as witnesses. 
1e | [P. & M. Bank v. Borland, 5 Ala. Rep. 531.] 
al i 2. The matters of law arising out of the charge, and refu- 
e- Ff 9 sal to charge, are of considerable importance in connection 
1e 3 with the duties of sheriffs, and therefore require a more ex- 
a a tended examination. It will be seen that the entire amount 
of | | of the executions having a preference over the one which is 
1e ' the cause of this suit, is $1127, and that these together make 
id the aggregate of $1361, excluding all mention of another, 
junior in date to all of them, the amount of which is not 
1e mentioned, and is, for the reason just recited, entirely im- 
material. The estimated cash value of the lands at public 
sale, is from 1600 to $1800, and the question is, whether a 
e levy upon lands of this value, is a sufficient exercise of dili- 
gence, by the sheriff, to excuse him from an action, when 
e the endl is afterwards sold for such a sum as is inguilicinns 
e to satisfy the older executions. It is the duty of the sheriff, 
1e in executing the powers attached to his office, so to provide, 
l that the property levied on by him, will probably be sufli- 
e cient to satisfy the executions which he levys; but he is not 
bound, nor, indeed, will he be justified in making an exces- 
\- sive levy. What will constitute either an excessive,*or in-" 
. Ef sufficient Jevy, must necessarily, to some extent, depend up- 
- on the estimated value of property by individuals; and if 
e ff the sheriff is mistaken in that which he puts upon it, this 
n & will furnish no reason to charge him, unless actual injury 
4 has resulted to other parties from his mistake. Although 
. sheriffs are held, in general, to a very strict accountability, 
t yet when they proceed bona fide, they will be protected by 
e the courts. ‘Thus, whenever real doubt exists with respect 


to the title of property which they are required to seize, the 
time of return will be enlarged at their instance, until a pro- 
per indemnity is offered. [Watson on Sheriffs, 195.] 

sheriff is not required to sacrifice the property of the execu- 
tion debtor, at all hazards, nor, indeed, will the court always 
protect him if hedoes so. In Keightly v. Bush, 3 Camp. 524, 
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Lord Ellenborough said, if the goods taken in execution re- 
ally were worth £300 or £400, he thought the sheriff was 
liable for selling them for £72. The return ought to have 
been, that he had taken goods, which remained in his hands 
for want of buyers. If a chattel worth £1000 is put up to 
sale, and only £5 is bid for it, the sheriff ought not to part 
with it for that sum, and he may fairly say it remains in his 
hands for want of a buyer. He ought to wait for a vendi- 
tioni exponas, thé meaning of which is, “sell for the best 
price you can obtain.” See also, Watson on sheriffs, 199. 
But, although it is thus held, that a sheriff is not obliged to 
sacrifice the property of a debtor at a greatly under-price, he 
will not be justified in capriciously returning that the goods 
remain unsold, when he has not taken the necessary and pro- 
per mcans to expose them to a fair sale. [Barnard v. Leigh, 
1 Stark. N. P. C.41.] In the present case, we are not inform- 
ed what the tands produced, but it appears, that immediate- 
ly after the sale, the sheriff effected an additional levy on 
slaves, amply sufficient to discharge the executions, which 
were released, as they lawfully could be, upon a forth- 
coming bond. This, we think, was the exercise of all 
the diligence which the law requires of the officer, unless 
there is some statutory regulation, which imperatively re- 
quires the sheriff to levy on slaves or other personal property 
when that can be had, instead of land ; or unless he is bound 
to proceed and sell at the first sale day after the levy is made. 
We shall consider each of these positions in its order. 

3. An act passed in 1807, by some of its terms, would 
seem to indicate that a levy should first be made upon goods 
and chattels, but it was passed solely with reference to non- 
resident debtors, and made their lands subject to levy and 
sale, when those belonging toa resident were exempt. [Clay’s 
Dig. 205, § 16.] This appears from the general statute sub- 
jecting lands, &c. to execution, having been passed four 
years afterwards. [Ib. $ 17.] In practice, there is no rea- 
son why the sheriff should levy upon the personal goods of 
the debtor in preference to his lands, when these are amply 
sufficient to produce the necessary sum. Indeed, it frequent- 
ly would be unnecessarily oppressive, to compel a perfectly 
‘solvent person, to produce and replevy his slaves or other per- 
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sonal estate, when his lands will afford equal security. In 
this respect, however, as in all others, the sheriff would not 
be permitted to excuse himself, whenever it became obvious 
that this mode of levy was selceted, not as the means of ac- 
tually providing for the collecting of the debt, but to give 
ease and favor to the debtor. We conclude then, there is 
nothing in our statutes which takes from the sheriff the dis- 
cretion to levy upon either description of property. 

4, With respect to the time when the sheriff shall sell— 
this seems to be left to his discretion, at least so far that he: 
may do so upon any of the sale days which intervene be- 
tween the period when the execution is placed in his hands, 
and the return day of the execution. The act of 1818, in- 
deed, provides, that the sheriff shall proceed to levy any ex- 
ecution in his hands, and make sale of the property levied 
on, at such times as by law is directed; but the chief object 
of the statute seems to be, to make the sheriff liable for not 
paying over the money when collected, instead of ascertain- 
ing and directing that it shall be made forthwith. [@lay’s 
Dig. 205,$ 21.] The act of 1812, which directs the sheriff 
to return the property levied on to the debtor, upon his en- 
tering into a forthcoming bond, does not indicate that the 
bond shall be for the production of the property at the first 
sales day, but seems to allow the sheriff to appoint the day, 
according to his discretion. The act of 1826, which gives 
the summary remedy by motion, evidently contemplates that 
the officer has the whole time between the issuing of the ex- 

‘ecution and its return day, to make the money, as it author- 
izes the motion only when the failure continues to the first 
day ofthe term. [Ib. 218, $ 85.] 

When the extent of the business in some counties is con- 
sidered in connectién with this subject, it will be seen how 
onerous would be the duties of this officer, if he was bound 
at his peril, to levy and sell on the first sales day. If such 
were the law, it would be difficult to discharge the duties of 
the office in person, in most cases, or in many, to exercise an 
efficient supervision over the necessary deputies. Indepefi- 
dent of this, we think the legislative intention has never yet 
been evinced, that the’ sheriff shall, under all circumstances, 


conclude the business of executions as soonas it was possi- 
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ble to doso. If such had been the intention, different re- 
turn days would. have been provided. We therefore con- 
clude, that the sheriff has the discretionary authority to sell 
upon any of the sale days previous to the return day of the 
execution, which he is required to satisfy. Upon the facts 
in evidence, we think it should have been left to the jury to 
determine, whether the lands levied on were of value sufli- 
cient to authorize a prudent man to suppose they would pro- 
duce, at public sale, a sufficient sum to satisfy the relator’s 
execution, as well as those which created a prior lien ; and 
that if they were of such value, the defendant is not liable to 
this action, if the sheriff, within a reasonable period after the 
sale, re-levied the execution upon other property of value 
sufficient to satisfy it. 

As the charge does not conform to this view of the case, 
the judgment is reversed and remanded. 








((>~ Decided at June term, 1845, and omitted by mistake. 





EVANS AND ARRINGTON v. KEELAND. 


1. The undertaking of a surety, is accessorial to that of his principal, and if 
the principal admits the contract tobe binding of him, it is also binding on 
his surety, unless there be a fraudulent collusion ‘between the debtor and 
creditor, to charge the surety. 

2. Asurety may avoid his contract for a fraudulent concealment, or misre- 
presentation of facts by the creditor, to induce him to become surety, al- 
though the contract for which he was bound as surety, is binding on his 
principal. 

3. A misrepresentation which will have this effect, must be the false asser 
tion of a fact, and not the expression of an opinion, of the value, or quality 
of the property sold. Thas, a declaration by the vendor, that the land he 
was selling, was as good, or better than other tracts to which he referred ; 
that there was a comfortable dwelling-house, good out-houses, peach or- 
chards, &c. on the land—is the expression of an opinion, and not the as- 
sertion of a fact, the incorrectness, or falsehood of which, would enable the 

surety to avoid his contract. 
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Error to the Circuit Court of Sumter. 


Dest on bond, by the defendant, against the plaintiffs in 
error. The defendant, Evans, permitted judgment to go by 
default, and Arrington pleaded in short by consent, fraud, and 
failure of consideration. 

Upon the trial of these issues, it appears by a bill of excep- 
tions, that the bond sued on, was the last of four executed by 
Evans, to one Bolling, for the purchase of a tract of land, ne- 
groes, horses, cattle, &c., and that Arrington was the surety 
of Evans. That in aconversation which topk place in the 
house of Arrington, in the year 1837, when Bolling and Ev- 
ans were bargaining for the property, one of the parties called 
in Arrington, to go Evans’ security for the payment of the 
purchase money, when Arrington remarked, he did not like to 
put his name to such papers unless he had seen the land, and 
knew more about its quality. That Bolling then said, that 
Arrington need feel no apprehension, in signing the papers, 
and that the land was as good, or better, than some they had 
been talking about, and had seen the day before belonging. 
to Bolling’s father and one Willis Crenshaw. Bolling also 
stated, that there was a fine garden, good peach orchard, and 
fine improvements, a comfortable dwelling-house, and good 
smoke-house, stable and corn crib, and that one of the ne- 
groes sold was a good cook, house servant, and seamstress. 
These statements were made in the presence of Evans. 

Evidence was then offered, tending to show, that the land 
was of inferior quality, and not so good as that of old Mr. Bol- 
ling, or Willis Crenshaw—that the buildings and improve- 
ments were inferior to what Bolling represented them, and 
that the negro girl was no seamstress, but a common field 
hand. There was also evidence tending to the conclusion, 
that two hundred acres of the land mentioned in the bond for 
title, was at the time of the sale, and still in the possession of, 
and belonging to other persons, and that the title to four hun- 
dred acres of the land, was not complete at the time of the 
sale, but has since been obtained by Bolling. That Bolling 
offered to take back the negro sold as a seamstress, but that 
Evans would not consent, unless he would take back all the 
other property. That Evans offered to rescind the contract 
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in the fall of 1837, at which time he had used, and consumed 
all the property, except the slaves, and abandoned the pos- 
session in the fall of 1838, of which he gave no notice. That 
in the fall of 1839, Evans charged Bolling with fraud in the 
sale—that Bolling told him to say nothing about it, that spe- 
culation was high, and he would help him to get it off on some 
one else, but denied the charge of fraud. 

Upon this state of facts, the Court charged the jury, that 
if fraud by Bolling, the vendor, was clearly made out, it vitia- 
ted the contract as to the principal and security—That pay- 
ment was resisted ou the ground of fraud, and defendant 
might avoid the contyact, either by a speedy repudiation of 
it, atan early day after the fraud was discovered, and a ten- 
der back of the property bought; or in regard to personal 
property, might insist upon a deduction, or might sue upon 
his warranty, if he have one—That Evans did not offer to 
rescind, and the contract being executory, had no warranty 
to sue upon—That the surety seeks to avoid the contract 
entirely, and the question is, has he made out his case ? 

From the form of the note, the contract is the same on 
Evans, and on Arrington, yet if Arrington was induced by 
the fraudulent representations of Bolling, to sign the note, 
that would avoid it as to him. That the case of such fraud 
as would avoid Arrington’s liability, may be illustrated thus: 
If Bolling had represented to him that the note was given 
for land, and it was in fact given on a gaming consideration, 
this would be such a misrepresentation ; but the vendor had a 
right to make any representation he might see proper, as to 
the quality of the property, and if the security chose to rely 
on it, it would not avoid his liability, because it was his duty 
to have examined into the matter himself: it is expected that 
all the parties wail look out for themselves—sureties as well 
as principals. Still,,the law extends more indulgence to the 














surety, than to the principal, and if they do not so enquire, , 


the misrepresentation will not be a fraud. But if the surety 
could not have ascertained the truth of the representations by 
vigilance, he then might be relieved ; but if by vigilance he 
could have informed himself of the truth of the facts, but 
chose. to rely on the representations of Bolling, he cannot. 
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The defendant’s counsel moved for the following charges 
to the jury : 

1. That if they believed that Arrington was the surety of 
Evans, and Bolling knew the fact, and. Bolling had no title 
to the land, of which want of title, both Evans and Arring- 
ton were ignorant, it constituted a fraud; of which the sure- 
ty could take advantage at law, although Evans had neglect- 
ed to tender back the property, and take the steps necessary 
to rescind the contract ; which the Court refused, and charg- 
ed, that Arrington. the surety, would be bound, although he 
was ignorant of the want of title, if Evans failed or neglected 
to tender back the property, or offer to, rescind the contract, 
as soon as he discovered the fraud 

2. That the contract of suretyship, imports entire confi- 
dence, and good faith between the parties, in regard to the 
whole transaction, and that any concealment of material 
facts, or any express or implied misrepresentation of such 
facts, or any undue advantage, information, or surprise, taken 
of the surety by the creditor, w.] furnish sufficient ground to 
invalidate the contract; which charge the Court gave ; but 
also charged, that if the surety could have examined for him- 
self, the property sold to the principal, he should not have 
relied on the representations of the vendor, who had the right 
to speak of the qualities of the property, as he thought pro- 
per, as matter of opinion. 

3. That the surety was not bound to examine the property 
sold, but might rely on the representations of the vendor 
made to him, respecting the same, and if the vendor made 
representations, that induced Arrington to undertake a great- 
er, or other liability, than he supposed he was entering into, 
he might, by reason thereof, avoid his undertaking ; which 
the Court refused ; and charged, thatit was the duty of Ar- 
rington to examine for himself; and 0 representation 
made by the vendor, to Arrington, to induce ‘him to become 
surety, would constitute a fraud of which he could take ad- 
vantage, if these misrepresentations could have been disco- 
vered by him, by diligent enquiry, and examination, to: have 
heen false. 

It was in proof, that the land was situate within six miles 
of the residence of Arrington—that Evans was his son-jn= 




















46 ALABAMA. 

Evans and Arrington v. Keeland. 
law, and that they had both removed to this State from 
North-Carolina, a few months previous to the contract. 

To the charges given, and to those refused, the defendant, 
Arrington, excepted, and now assigns for error. 








THorntTon, with whom was R. H. Smrru, for plaintiff in 
error.—T'o show that the charge. given was erroneous, they 
cited 1 Story’s Equity, 222-3; 4 id. 320; Chitty on Con. 
226-7—which authorities, they insisted, applied to all the 
charges which the Court refused, except the first ; as to which 
they cited 1 Story’s Eq. $ 208; 9 Porter, 678; 1 Ves. sr. 95. 


J. B. Cuark and Murpuy, contra.—The principal has not 
rescinded the contract ; it istherefore binding on him, whe- 
ther fraudulent or not.® (5 Ala. 606; Lid. 622; 5 id. 551.) 

As to the extent and liability of a surety, they cited 4 Mun- 
ford, 324; Pirtle’s Dig. 430; Pothier on Ob. 203, top page. 

There is no fraud proved. The representations were mat- 
ters of opinion merely, as to which the purchaser must judge 
for himselfe (2 Ala. 635; 5 id. 596.) 


ORMOND, J.—The contract of suretyship has been defin- 
ed to be, a contract whereby one person engages to be answer- 
able for the debt, default, of miscarriage of another. It isan 
obligation accessorial to that of the principal debtor: the debt 
is due from the principal, and the surety is merely a guarantor 
for its payment. [1 Evans’ Poth. on Ob. art. 5, 228.} A 
corallary from this definition, is, that it is of the essence of 
such a contract, that there be a valid obligation of the princi- 
pal debtor. And as upon a recovery by the creditor against 
the surety, he could re-imburse shhimself by a suit against his 
principal, it also results necessarily, that the surety may, in 
general, make any defence which his principal could make. 
So, on the other hand, it necessarily follows, that a defence 
which the principal could not make, or which, by his conduct, 
he had precluded himself from making, or had waived, can 
not be made by the surety. . 

A moment’s reflection will show the propriety of this con- 
clusion. Ifthe principal could abide by the contract, and the 
snyety repudiate it, the strange result would be produced} that 
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the principal would retain the fruits of the contract, whilst the 
surety would avoid the performance of his obligation, on the 
ground of its invalidity, in direct opposition to the acts of his 
principal, admitting that the contract was valid. ‘This would 
be to destroy the accessorial character of the contract of sure- 
tyship, without imposing on the surety the obligations of a 
principal debtor. 

This precise point, was decided by the Court of Appeals of 
Virginia, in Ross v. Woodville; 4 Mun. 324, where it was held, 
that when a purchaser of land had given bond and security 
for the purchase money, and failed to obtain a good title, the 
surety, when sued, could not set set up the failure to make ti- ° 
tle, his principal having waived it? 

In accordance with this rule, are those cases in which the 
surety is held to be conclnded by the act of his principal. 
Townsend & Gordon v. Everett, 4 Ala. 611, is one in which 
this principle is enforced, and illustrated, and many other si- 
milar cases are to be found in our books of Reports. 

To apply these principles to this case. It does not appear 
from the record, that Evans, the principal, denies the validity 
of the contract for the land and slaves, &c., and so far as we 
are informed by the record, the contract, as to him, is valid. 
Indeed, the judgment by default, is an admission, of record, 
of his liability ; such being the case, the surety cannot im- 
peach it. No matter how fraudulent it may have been, as the 
principal has acquiesced in it, it is binding on him, and_is 


: therefore binding onthe surety. Doubtless, if the principal 


debtor, and the creditor were to collude, to fix a liability on 
the surety, he could obtain relief against the fraud ; but that 
is not pretended, and it is simply upon this point of the case, 
an éffort of asurety, to invalidate a contract for fraud, which 
his principal has acquiesced in, and admits to be binding on 
him. Upon this point of the case, the Court correctly charged 
the jury, and also correctly refused the first charge moved for 
by the defendant’s counsel, which assumes that the princi- 
pal debtor might abide by the contract, and yet the surety 
repudiate it. 

The other question presented upon the record, is one of 


‘more difficulty. We have seen that although a contract may 


be voidable by the principal debtor, yet if he declines to 
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avoid it, and submits to perform it as a valid contract, the 
. surety is bound by his act. There may, however, be a fraud 
upon the surety, as such, which will avoid the contract as to 
him, though it be binding on his principal. Mr. Justice Sto- 
ry, in the Ist vol. of his Com. on Equity, $ 324, and which 
is mainly relied on by the defendant’s counsel, thus states the 
doctrine: “‘ The contract of suretyship imports entire good 
faith, and confidence, between the parties in Tegard to the 
whole transaction. Any concealment of materiaf facts, or 
any express or implied misrepresentation of such facts, or any 
undue advantage taken of the surety by the creditor, either 
by surprise, or by withholding proper information, will un- 
doubtedly furnish a sufficient ground to invalidate the con- 








tract.”” Asto the nature of the facts, the concealment of 


which would amouut to a fraud, the same author is more ex- 
plicit in a previous part of the same work, $ 215. It must, 
to constitute a fraud, be the concealment of a fact, which the 
creditor is bound to disclose. Thus, he puts the case of a 
merchant cheated by his clerk, whom he retains in his em- 
ploy as if he were trust-worthy, and permits one, acting un- 
der this natural presumption, to become a surety for the good 
behavior of the clerk. The case of insurance, and the neces- 
sity for disclosing to the underwriter all material facts, affords 
‘another illustration. 'These are cases of fraudulent conceal- 
ment, because there was an implied obligation on the credi- 
tor to disclose the facts, which so greatly increased the risk of 
thesurety. But certainly no such transcendental principle 
has ever obtained in courts of justice, that a vendor about to 
sell an estate, was bound to expostulate with the proffered 
surety, and expose to him the risk he was about to run, 
from the fact. that he was about to become surety for a man 
of doubtful credit, or that the vendee was about to give more 
for the property, than it would probably again sell for! 
However desirable it may be, that such a sublimated morali- 
ty should pervade all conttacts, it is too etherial to come with- 
in the grasp of the law. In Van Arsdale & Co. v. Howard, 
[5 Ala. Rep. 600,] this question was considered, and there 
held, that the omission of an agent of the creditor, to disclose 
to asurety, that he, the agent, had obtained a mortgage on 
the goods of the debtor, was not a fraudulent concealment. 
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~ It appears then, we think very conclusively, that there was 
no fraudulent concealment by the vendor, of any fact which 
he was .bound to disclose. , Was there any reqresentation of 
facts by the vendor, which being false, would be a fraud 
upon the surety ¢ ¥ 

It appears that the vendor, and vendee, having bargained 
for the land, are found at the house of Arrington, the father- 
in-law of the vendee, to consummate the contract by execut- 
ing the necessary writings. 'The- father-in-law being called 
on to sign the notes as surety, remarked, “that he did not 
like to put his name to such papers, unless he had seen the 
land, and knew more about its quality.”” 'T’o this the vendor 
replied, that he need feel no apprehension in signing the pa- 
pers, and that the land was as good, or better than two other 
tracts which were designated, and with which the parties 
were acquainted. He further added, that there was a com- 
fortable dwelling-house, good smoke-house, &c., &c. 

To make these representations, concéding them to be false, 
a fray which would avoid the contract of the surety, they 
must be such, as that fraud may be predicated of them. And 
further, must have been made with the intention of inducing 
the person, to whom they were addressed, to become surety. 

The representations here made, are not, in any just sense, 
facts, but in whatever form expressed, are really opinions, 
which the person uttering them professes to entertain. His 
declaration, that the land was as good, or better, than that of 
the other persons mentioned, is nothing more than the insti- 
tution of a comparison between the two. He may have ho- 
nestly entertained this opinion, though incorrect ; the estab- 
lishment of the fact, therefore, that his judgment was errone- 
ous, does not prove that he intended to deceive. The same 
remarks apply to the “ comfortable dwelling-house, good or- 
chard, &c.”, which it is now supposed, existed only in his 
imagination. ‘These are relative terms, having no fixed, or 
ascertained meaning, but regulated by some standard, which 
the speaker has erected in his own mind, and having no tan- 
gible existence, with which it can be compared, and its truth 
or falsehood demonstrated, such representations are not of 
matters of fact, but are opinions merely, and are so considered 
by every one, in the ordinary transactions of life. There may 
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be exceptions to this rule, in cases where the properfy is re- 
mote, and there being no means of access, or examination, 
such representations though in the form of opinions, would be 
in effect a warranty. Such is not the case here. The pro- 
perty was situated in the same neighborhood, and as the con- 
trary is not shewn, it is fair to presume the vendee had seen 
it, and was satisfied with it; but whether he had, or had not, 
it could make no difference as to him, as was held by this 
Court, when this case was here between the vendor‘and ven- 
dee. [5 Ala. Rep. 561. ] 

Nor, in our opinion, is this such a misrepresentation, as 
will avoid the contract as to the surety. A representation to 
have that effect, must be a false assertion of a fact, calcul ated 
to mislead him—the knowledge of the truth of which, would 
have prevented his being surety. This results necessarily 
from the nature of his undertaking, which is accessorial to 
the direct obligation of the principal. The surety in this 
case, is not the purchaser of the land,- nor invested with the 
rights of one; he is merely a guarantor, that the vgndee 
will perform his contract with the vendor, and a false asser- 
tion, which would authorize the vendee to avoid the con- 
tract, would not necessarily be available to the surety, and 
certainly could not be taken advantage of by him, if the 
principal affirmed the-contract. This is shown by the case 
cited from 4th Munford, 324, and those determined by this 
Court. 

It is, therefore, very clear, that the representation to avoid 
the contract as to the surety, must be a fraud on him as such, 
and in that character. For example, if the creditor should 
falsely represent the debtor as solvent, when he was not go, 
and thus by inducing the surety to believe there was but lit- 
tle if any risk, procure his signature, it would be a fraud upon 
him as surety. So also, it may be, that a false assertion, that 
the property sold, would command the price given for it, 
made with the view of inducing one to become surety for the 
purchase money, would also be a fraud which would avoid 
the contract; but to have that effect, it must at least be an 
assertion of the fact, and not an expression of an opinion, 
that such would be the result, as that would at,once put, the 
party on his guard, if he relied on the property as a means of 
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reimbursement. ‘The cases put by Judge Story, to illustrate 
the doctrine of fraudulent concealment, are all of this class. 
Indeed, the whole difficulty in this case has arisen, from not 
considering the legal effect of the contract of suretyship, and 
confounding it with the contract of his principal, to which 
his isa mere accessory. 

It would be a strange anomaly, if a representation of the 
quality of the property sold, which the vendee could not avail 
himself of, should be sufficient to enable his. surety to defeat 
the contract. If a fraud is committed on the vendee, he must 
place the vendor in statu quo, by returning the property, om 
he will not be permitted to take advantage of it. Not so when 
a fraud is practiced on one, to induce him to become surety. 
His rights as surety, are distinct from the contract of sale, 
and as he has not thegrights of a vendee, neither has he the 
disability. This is, in our opinion, conclusive to show, that an 
opinion of the value, or quality of the article sold, expressed 
by the vendor, cannot be a fraud upon the surety, as such. 
It is, therefore, unnecessary to enquire into the intent, with 
with which these representations were made. 

Comparing this exposition of the law, with the charge gi- 
ven, and the charges refused, it will be seen that there is no 
error, of which the surety can complain. Indeed, in one re- 
spect, the charge is too favorable to him, as it proceeds upon 
the hypothesis, that the surety was invested with the rights 
of a vendee. Some portions of the charge are, doubtless, 
open to criticism ; as where it is said ‘“ that the vendor had 
a right to make any representations he might see proper as 
to the quality of the property, and if the surety chose to rely 
on them, it would not avoid his liability, because it was his 
duty to have examined,” &c. Again: “that if the surety 
could have examined for himself the property sold to his 
principal, he should not have relied on the representations of 
the vendor, who had a right to speak of the quality of the 
property as he thought proper, as matter of opinion.” Fur- 
ther, “that it was the duty of Arrington to examine for him- 
self, and that no representation made by the vendor to him, to 
induce him to sign as surety, would constitute a fraud of 
which he could take advantage, if these representations could, 
by diligent enquiry, have been discovered to be false.” 
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These charges are evidently framed upon the supposition, 
that the surety had the same rights as the vendee, and it 
must be conceded, are incautiously worded, although in the 
commencement of the charge, the Court had drawn the dis- 
tinction betweena fraud which would vacate the contract of 
sale, and one which avoided the contract of the surety, though 
the sale was binding ‘on the vendee. But conceding that, 
the charges mentioned are too broad, and indefensible as ab- 
stract legal principles, it is impossible the surety could have 
been injured, as the Court would have been justified in go- 
ang far beyond them, and to have instructed the jury, that 
such representations were not not, in law, a fraud upon the 
surety. It therefore appears, that there is no error in the re- 
cord prejudicial to the plaintiff in error, and the judgment 
must be affirmed. e 


COLLIER, C. J.—Where the vendor of property inten- 
tionally conceals facts which he ought to disclose, or falsely 
represent them to a third person, for the purpose of inducing 
him to become the surety of the purchaser, he is guilty of a 
fraud ; and if a party thus deceived as to the real state of the 
facts, enter into the contract of suretyship, no obligation will 
arise therefrom, but the engagement isanullity. ['Theobald 
on Prine. and Surety, 147; 1 Story’s Eq. 222.] 

In Pitts v. Cottingham, [9 Porter’s Rep. 675,] we said, “ It 
is not true, however, that equity will deny relief against 
false representations, though made with respect to mere va- 
lue ; and the cases are numerous in which damages at law 


have been recovered, and contracts rescinded in courts of 


equity, on this ground alone. [Burton v. Cooper, 3 Atk. R. 
383 ; Duke of Norfolk v. Worthy, 1 Camp. Rep. 337; Fen- 
ton v. Brown, 14 Ves. Rep. 144.] There is some difficulty. 
in defining with exactness any rule which will embrace all 
the cases in which a false representation of value will entitle 
the purchaser to relief; but it seems clear, that it will not be 
denied, where there-is a positive representation, essentially 
material to the subject,in question, and which at the same 
time, is false in fact ; provided the application for relief is 
made with due diligence." [Lowndes v. Lane, 2 Cox Rep. 
363 ; Sherwood v. Salmon, 5 Day’s Rep. 439.) In the case 
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m, 7 cited, we supposed that the false representation as to value, 
it E furnished a sufficient ground to relieve the purchaser, and 
he > was strengthened by the fact that he placed entire and im-. 
is- 4 plicit reliance on the assertions of the vendor—having no 
of = means of ascertaining their falsity by an inspection of the pro- 
rh > perty before the sale. ; 
it, 2 In Camp v. Camp, [2 Ala. Rep. 632,] it was contended, 
b- » that the law will not assist a purchaser who supinely rests 
ve ) onthe opinions of those with whom he is dealing ; but this 
O- ' Court said, ‘The true meaning of this rule is, that the pur- 
at > chaser must judge for himself, as to all those matters which 
1e + lie in opinion merely ; as for example as to the valne, &e. ; 
e- assertions upon these matters by the vendor should pass, for 
nt nothing,” &c. Further, we said, that “the law is not so 
destitute of morality” as ‘not to forbid any intentional con- 
cealment, or suppression of the material facts necessary to be 
1- known, and to which the other has not equal access or means 
y of ascertaining.” ‘That although the law requires ordinary 
g care and diligence on the part of the purchaser, to ascertain 
a the quality of the article he is about to buy, “it does not exact 
e extraordinary diligence, but as to those facts which by ordi- 
ll nary diligence could not be ascertained, it permits a reliance on 
d . the assertions of the party, who from his opportunities, has 
the means of knowledge.’”” While this decision maintains 
it that the vendee cannot be relieved from his purchase for any 
st E mistaken opinion expressed by the vendor as to the value or 


- quality of the property, it holds that there are assertions of 
the seller, in which the purchaser may confide, and if false, 





v 
fs may claim a rescission of the contract. But does the kaw 

4 BE make the same requisition of the surety as to diligence, as it : 
- i does of his principal, the vendee? May he not repose amore 

y 3 enlarged confidence in the representations of the vender ? 

1 & The facts of the present case, so far as | deem it material 

ep “9 to notice them, are substantially these : The lands sold by 

— Bolling to Evans, were situate six miles from Arrington’s re- 

y & sidence ; Evans was the son-in-law of Arrington, and both of 

>t them had removed from North-Carolina in January preceding 


the sale. The eontract was entered into at Arrington’s house, . 
and he was called in, either by the. vendor or vendee, “ to 
go security for the purchase money ;’’ whereupon he remark~ 
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ed that “he did not like to put his name to such papers, un- \ 
less he had seen the land and knew more about its quality.” 
The vendor then said, ‘“‘ Arrington need feel no apprehen- é 
sions in signing the papers, and that the land was as good ; 
or better’ than a tract they had seen the day before: /fur- zz 
ther, that there was “ a fine garden, good peach orchard, and ( 
fine improvements, a comfortable dwelling-house,”’ &c. ; ( 
and also, that one ef the slaves sold with the land, was a s 


godéd seamstress. The truth of the case was, that the land 


purchased by Evans was inferior in quality and value to the I 
land to which Bolling gompared it, and was itself of an infe- I 
rior quality ; further, the orchard, buildings and improve- C 
ments did not at all equal the representations of the vendor, c 
to Arrington, but were much less valuable than he stated \ 
them to be: besides, theslave, instead of being a good seams- t 
tress, knew nothing about sewing. \ 
Now, it will be remarked, that it does not appear whether t 
the vendor or vendee called upop Arrington to become the \ 
surety of the latter, and ina prayer for instructions as to the t 
effect of the misrepresentations of the vendor, it may be sup- ~ 
posed to be either the one or the other. Let it be assumed V 
- then, that Arrington was called by the vendor to become the t 
surety of the purchaser, that he objected, or if you please he- f 
sitated, and to induce him to sign the notes by removing his s 
objections, the vendor made the statements which are set 
forth above, if they are false, did the surety become bound by s 
lending his name. It was clearly competent for the surety, 5 | 
under the circumstances of the present case, to have appeal- [| 4 
ed to the vendor, for information as to the value of the land, , 1 
. &c., its improvements, locality, &c.; and if the latter under- ! 
took to impart it, he should have acted with all honesty and I 
faithf@iness ; if he did not thus act, but influenced the surety , rT 
by a representation that was essentially false, the liability of fi 
the latter never attached, and he might defend himself at law. s (Ct 
Ido not pretend to say that the law would not be the same | ! 
if the purchaser had called upon Arrington to sign his notes, : 
but I choose to consider the case upon the other hypothesis, Ss V 
because such a view is entirely consistent with the facts ; 5 t 


and presents the injustice of denying the defence in a stronger 
point of view. . 









* _ 4 
ph ee oe ety 





rovh 


RAS se tiigks 4 


paar wi 





JANUARY 'TERM, 1846. 55 


Evans and Arrington v. Keeland. | 





It is not necessary that I should controvert any thing that 
was said in Pitts v. Cottingham, and Camp v. Camp: it may 
be admitted that these decisions are just exponents of the law 
as applied to vendor and vendee. ‘In such contracts it may 
be conceded that the vendor may make such representations 
as to the value of the land he is selling, or express such an 
opinion as to its quality as he may be inclined, and if the ven- 
dee has an opportunity of examining the land himself he 
shall not be allowed to set up the falsity of the statements as 
a ground for the rescission of the contract. But the case at 
bar, is in my judgment, entirely dissimilar, both in fact and 
principle, from that supposed. Here it was a matter for the 
consideration of the jury, whether Arrington was not called 
on by the vendor to be the vendee’s surety, and whether he 
was not induced by the representations of the vendor, to sign 
the notes. Ifhe was thus induced, and these representations 
were made with the knowledge or belief that they were un- 
true, or without caring or stopping to inquire whether they 
were true or not, then the jury might very well have inferred 
that they were made with the intention to defraud ; and un- 
der these circumstanees, I cannot d@ubt, that no obligation 
would have attached to the undertaking of Arrington. Whe- 
ther the statements of Bolling were matters of opinion or af- 
firmations, if intended to deceive, and unfounded in them- 
selves, is wholly immaterial. ‘ 

The law should have been stated to the jury as I have 
shown the facts required, instead of saying that ‘the vendor 
had a right to make any representations he might see proper 
as to the quality of the property, and if the security chose to 
rely on them, it would not avoid his liability, because it was 
Arrington’s duty to have examined into the matter himself.”’ 
Further, “ that no representation made by the vendor to Ar- 
rington, to induce him to sign as security, would constitute a 
fraud of which he could take advantage, if those misrepresen- 
tations could have been discovered by Arrington by diligent 
inquiry and examination to have been false. 

The result of this view is, that the judgment should be re- 
versed, and the cause remanded. In the legal principles sta- 
ted in the opinion of my brethren, so far as they are not op- 
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posed to what I have said, I in general concur ; perhaps ap- 
prove them in /o/o. 





ORMOND, J.—This cause has been again argued, and we 
have given to it the fullest consideration. ‘The effect of this 
has been to confirm us the more fully in the judgment here- 
tofore pronounced, as to the effect in law, of the declarations 
imputed to Bolling, the vendor. ‘The only matter about 
which we entertained a doubt, was, whether as the charge 
was wrong abstractly considered, the defendant may not have 
been prejudiced by it, as the bill of exceptions does not pro- 
fess.to set out all the facts. Such could not however be the 
case, as the charges of the Court are predicated upon the tes- 
timony set out in the bill of exceptions. The language of 
the bill of exceptions, is, ‘“ upon this state of facts the Court 
charged the jury,” and if other testimony existed, requiring 
the law to be charged differently, it should have been set out, 
and a charge asked upon it. 

It ig the established law of this Court, settled by numerous 
adjudications, that a cause will not be reversed, though the 
Court may have commgfted an error in its charge, if it could 
not prejudice the party against whom it was pronounced. 
[Porter v. Nash, i Ala. 452; Randolph v. Carlton, 8 Ala. 
607; McBride and Wife v. Thompson, ib. 650. | 

The case of Peden v. Moore, 1 S. & P. 81, settles the prin- 
ciple, that when the Court gives a wrong charge to the jury, 
this Court will reverse, although the evidence is not set out, 
so as to show that it is not abstract. This case does not 
come within the influence of that rule, because, here the testi- 
mony is set out, and the charge is predicated upon it, so as to 
enable this Court to say precisely, what influence it was cal- 
culated to exert upon the jury. When the Court said, that 
“ the vendor had a right to make any representations he 
might see proper, as to the quality of the property, and if the 
surety chose to rely upon them, it would not avoid his lia- 
bility, because he ought to have examined,” &c., it is evi- 
dent the Court is confounding the case of the vendee, with 
that of his surety ; and even as to the former, it must be ad- 
mitted the law is laid down too broadly. But how could this 
prejudice the party complaining of it. The Court might have 
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told the jury, that these representations were matters of opin- 
ion, and whether correct or incorrect, could have no influence 
on their verdict. Such being the case, it is self-evident, 
that the charge could not have prejudiced the surety. 

Again—When the Court say to the jury, that no represen- 
tations made by the vendor to the surety, to induce him to 
sign as surety, would constitute a fraud of which he could 
take advantage, if such representations could, by dili- 
gent enquiry, have been ascertained to be false, he is again 
confounding the surety with the vendee, and even as to the 
latter, charging the law incorrectly. But when the Court say 
the vendor could make no representation of which the sure- 
ty could take advantage, it must be understood in reference to 
the testimony before the jury, or there was no testimony, 
and it was abstract. In neither, aspect, could it possibly 
prejudice the surety. In truth, the charge as given, was 
more favorable to the surety in one aspect, than the defend- 
ant could have asked for, as it authorized the jury to find 
for him, if by diligent enquiry he could not have ascertained 
the representations to be false. 

This may be a hard case upon the surety, but we cannot 
bend the law to suit particular cases; and in our deliberate 
judgment, if such opinions as are here expressed, could be 
left to the jury, as evidence from which they might infer a 
fraudulent intent, so as to absolve the surety, when the same 
opinions, expressed in the same manner, would not vacate the 
contract of his principal, it would virtually put an end to the 
contract of suretyship. 

The judgment heretofore pronounced by the majority of 
the Court, must remain as the judgment of the Court. 








COLLIER, C. J.—I cannot seriously doubt that the law 
in this case has been-incorrectly ruled, and upon points not 
abstract ; ‘consequently, I adhere to the dissenting opinion 
heretofore pronounced by me. 
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BROWDER v. THE STATE. 


1. An irregular judgment nisi upon a recognizance may be vacated and set 
aside, even after & scire facias has been issued thereon, and the appropri- 
ate judgment may be entered nunc pro tune. 

2, An undertaking to answer to @ charge for “resistmg process,” is suffi- 
ciently significant in a recognizance to indicate the offence intended to be 
charged, although the statute makes the offence consist in “ knowingly 
and wilfully resisting or opposing any officer of this State in serving or at- 
tempting to serve, or execute, any legal writ or process whatsoever.” 


“Writ of Error to the Circuit Court of Barbour. 


Tus was a proceeding by a scire facias upon a recogni- 
zance to appear and answer to a criminal charge. At the 
spring term of the Circuit Court, holden in 1843, the recog- 
nizance was forfeited, a judgment nisi rendered against the 
recognizors, and a scire facias issued thereon was returned 
“executed.” Without any proceedings thereon, the case of 
the indictment was continued at the fall term of 1843. At 
the next,term a second judgment nisi was rendered, and a 
scire facias issued thereon was executed. 'T'o this sci. fa. 
the defendant pleaded the first judgment in bar, having first 
demurred thereto without success. The State demurred to 
this plea, and the demurrer being overruled, an issue was 
joined and submitted to the Court, by which it was adjudg- 
ed that the second judgment be vacated and the sci. fu. issu- 
ed thereon be quashed. 

On motion of the solicitor, a judgment nunc pro tune was 
rendered against the recognizors in lieu of the judgment nisi, 
entered at the spring term of 1843. A scire facias was issu- 
ed upon the amended judgment, to which the defendant de- 
murred, and his demurrer being overruled, he pleaded nul 
tiel record ; whereupon judgment final was rendered for the 
State. 

In the recognizance found in the record, the recognizors 
“severally” acknowledge ‘themselves to owe, and be in- 
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debted, to the State of Alabama, in the sum of five hundred 
dollars,” conditioned, that ‘“‘ William B. Deloach, jr., person- 
ally appear,” &c. “and answer to a charge of the State 
against him for resisting process,” &c. The judgment nisi 
is several, viz: that the State recover of Deloach and the 
plaintiff in error, each, the sum of $500. 








J. Burorp, for the plaintiff in error, made the following 
points: 1. A sci. fa. against bail is a civil action, [4 Ala. 
Rep. 673,] and the recognizance may be looked to as a part 
of the record. [1 Ala. Rep. 114; 4 Id. 673; 5 Id. 25.] 
Robinson v. The State, 5 Ala. Rep. 706, was a case of a 
judgment by default. 2. The recognizors acknowledged 
themselves “severally” to owe, that is, each of them owed ; 
this makes, the recognizance joint, and the statute does not 
make it otherwise. [Clay’s Dig. 233, ¢ 61.] If this be so, 
the judgment on it should be joint also. [1 Ala. Rep. 114; 
4 Ala. Rep. 671.] 3. A misrecital of the recognizance in the 
sci. fa. is fatal. [5 Ala. Rep. 25.] 4. The judgment nisi and 
sci. fa. thereon, are the substitute for a declaration, and should 
describe the offence to be answered to, with as much precis- 
ion as an indictment. [7 Porter’s Rep. 10; 1 Ala. Rep. 31, 
119; 5 Id. 25; 8 Porter’s Rep. 472; Clay’s Dig. 430, $ 20; 
2 Stew. & P. Rep. 220; 4 Porter’s Rep. 428.] Although 
the principal in the recognizance may have resisted process, 
yet it may have been under circumstances entirely consistent 
with his innocence—these words do not in themselves im- 
port a criminalcharge. 5. If only the sci. fa. upon the judg- 
ment nunc pro tunc is to be regarded, then it is insisted that 
the demurrer should have been sustained, because the sei. fa. 
does not show a sufficient warrant for thus rendering the 
judgment—tt sets out nothing but the judgment itself, with- 
out disclosing the motion, and memoranda of record, to au- 
thorize it to be perfected. 


Attorney GeneraL, for the State. The vacation of the 


| judgment first entered, and the qu&shing of the sci. fa. there- 


on, was certainly proper ; if not, it was not prejudicial to the 
plaintiff ; and even if that question could now be raised, he 
tannot complain of it. 
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The difference between the first judgment and that render- 
ed nunc pro tunc, is, that the one was joint and the other 
several, so as to conform to the recognizance—the memoran- 
da of record furnished a warrant for thus rendering it. [Gov- 
ernor, use, &c. v. Knight, at last term.] No objection ap- 
pears on the face of the last sez. fa.; the demurrer to it was 
therefore properly overruled. 

As the judgment, sci. fa. and recognizance are consistent 
with each other, the judgment on the plea of nul tiel record, 
was proper. But if it were otherwise, the recognizance could 
not be looked to, to show a variance. [4 Dev. Rep. 475; 2 
Dev. & Bat. Rep. 53. ] 

The description of the offence in the recognizance, need 
not be as precise and technical as in the indictment—in de- 
signating the offence its character is apparent—thjs is fully 
done in the present case, and it would not be consistent with 
our laws to require the strictness contended for by the plain- 
tiff in error. [Clay’s Dig. 481, $$ 20, 30; 430, $ 29.]  U. 
States v. Bachelder, 2 Gall. Rep. 15.] It is believed that 
there can be no doubt, but the recognizance is several, and 
the judgment against each recognizor therefore correct. 








COLLIER, C. J.—The judgment rendered upon the plea 
of the defendant below, to the scire factas issuedeupon the 
second judgment msi, whether correct in point of form 
or not, certainly concedes to him all he asked, and quite as 
much as he was entitled to. It annuls that judgment, and 
quashes the scire facias ; thus an end was put not only to the 
proceeding then before the court, but the judgment being 
set aside, of course no process could be issued upon it in 
future. , P i 

The order for the judgment nunc pro tunc recites, that it 
appeared to the court, “from: an inspection of the recogni- 
zance, the judgment nis7, rendered at the spring term, 1843, 
and the entry on the Judge’s docket, made in the hand- 
writing of the Judge presiding at that term, that said judg- 
ment nisi should have beeh entered in the following, instead 
of the form then employed.” Then follows a several judg- 
ment against each of the recognizors, for five hundred dol- 
lars, unless they show cause upon a scire facias, to the con- 
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trary. The case upon the indictment, for any thing appear- : 


ing to the contrary, was still pending and undetermined ; but 
if this has beer disposed of, the proceedings upon the recog- 
nizance were in fiert, and it was clearly competent for the 
court to have amended or vacated an interlocutory judgment. 
This is all that was attempted, and if any memoranda of re- 
cord was necessary to sustain the action of the court, it 
cannot be assumed, in opposition to the recital, that it did 
not exist. 

In the description of the recognizance, there is no discre- 
pancy between the recognizance itself, the judgment nzs?, 
and scire facias. 'They each affirm that the recognizors sev- 
erally acknowledged themselves to be indebted in the sum 
of five hundred dollars. 'This we think very satisfactorily 
shows, that they were each liable to a judgment for that 
amount, and that the court did not incorrectly rule the law, 
if the recognizance describes the offence charged with suffi- 
cient precision. In Howie & Morrison v. The State, 1 Ala. 
Rep. 113, it was said, that the judgment nist should show 
that the accused was required to answer the charge which 
his recognizors had stipulated he should answer; this was 
supposed to be necessary to show a breach of the recogni- 
zance, without which it could not be forfeited. It was ac- 
cordingly held, that where the judgment nisi affirmed that 
the accused was called to answer an indictment for forgery, 
it was not supported by a recognfzance which undertook 
that he should answer a charge “for counterfeiting a cer- 
tain draft,’’ particularly described by date, amount, and par- 
ties names. So in Badger and Clayton v. The State, 5 Ala. 
Rep. 21, the undertaking was, that the principal should ap- 
pear and answer a charge of the State exhibited against him 
“for exhibiting a circus for pay, without first obtaining a li- 
cense from the clerk of the County Court,” &c.; the judg- 
ment nisi recited that he was called tocome into court to an- 
swer a charge of the State “for exhibiting a circus, without 
first obtaining a license according to law.” It was held, 
that the judgment did not conform to the undertaking of the 
recognizors—and a dictum is added, that the judgment was 
defective in itself, in not describing a legal charge—the cor- 
rectness of which we need not now consider. Both these 
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*are cases in which there ,is an obvious discrepancy between 
the recognizance and the judgment. 

In the case at bar, the statute on which the charge was 
founded, is doubtless the following, viz: ‘If any person or 
persons shall, knowingly and wilfully, resist or oppose any 
officer of*this State, in serving or attempting to serve, or ex- 
ecute any legal writ or process whatsoever, he shall, on con- 
viction thereof, be fined not less than fifty, and not exceed- 
ing one thousand dollars.” [Clay’s Dig. 430, § 20.] We 
think the terms “resisting process,” are sufficiently signifi- 
cant in a recognizance, to indicate the offence intended to be 
charged. In the case cited from 5,Alabama Reports, the 
judgment professed to recite the charge, but failed in des- 
cribing it, as it was expressed, both in the statute and recog- 
nizance. Here the offence is merely designated in the re- 
cognizance, the terms of which are adopted by the judgment. 
This we think quite sufficient ; it cannot be admitted that 
the same precision, in this ‘respect, is required in a recogni- 
zance, as in an indictment. 

The scire facias begins by stating, that at the spring term, 
1845, a judgment nisi was rendered as of the spring term, 
1843, of the Circuit Court, then sets out the judgment in er- 
tenso, merely omitting the preamble which was recited in 
the record, as a warrant for its rendition. If the sci. fa. were 
defective, without the aid of a statute, we are entirely satis- 
fied that its defects woufd be cured by the act of 1833, “to 
simplify scire facias’s, in criminal cases, and for other pur- 
poses.” [Clay’s Dig. 481.] See Ellison v. The State, 8 
Ala. Rep. 273.] 

It follows, from what has been said, that there is no error 
in the record; the judgment of the Circuit Court is consequent- 
ly affirmed. 
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° 
“RHODES v. SHERROD. 


4. The agent of a corporation, who accepts bills drawn on him by a stock- 
holder, for the accommodation of the corporation, is a competent witness 
against the drawer or indorsers, when sued on the bills, and also if the 
action is for money paid, &c., by one party to the bill against another. 

2. Although bills are drawn and indorsed for the accommodation of a corpo- 
ration, it is competent for one party, when sued for money paid, &c. to 
show by parol, that the agreement was to contribute jointly in ease of loss; 
and this, although the names, as indorsed on the bills, indicate a different 
liability. ° 

3. Although the evidence stated in the bill of exceptions may not seem to 
warrant the verdict, yet an appellate court will not reverse where no ques- 
tion was made to the jury, on the effect of the evidence. 

4, When a charge is not full, upon the evidence before the jury, or is even 
ambiguous, this is no cause for reversal, when no instructiqns beyond 
those given are asked for. 

5. The circumstance that a party to a bill, sued by another party to the same 
bill, stands upon it as the last indorser, is not conclusive that he is not li- 
able to contribute otherwise, when there is evidence before the jury of a 
collateral agreement. 

3. This Court will not reverse on the ground that too much damages are 
given, assuming the evidence stated in the bill of exceptions as furnishing 
the rule, when no specific instructions are asked to the jury on the mea- 
sure of damages. 


- 
we 


Writ of Error to the Circuit Court of 'Tuscaloosa county. 


Tue suit is by Sherrod, against Rhodes, and the declara~ 
tion contains counts on three bills of exchange, as well as 
the common counts. ‘The bills are described as having the 
following parties, ‘to wit: the first, Rhodes as drawer, A. 8. 
Christian as first indorser, for $6,034 67, The second, drawn 
by A. 8. Christian ; James T. Sykes as first, and Rhodes as 
second indorser, for $6,034 66. The third, drawn by Jas. 
T. Sykes, with Rhodes as first indorser, for $6,034 67. All 
of these bills were likewise indorsed by Sherrod, and accept- 
ed by David Deshler, as treasurer of the Tuscumbia and 
Courtland Rail Road Company. At the trial, the bills were 
produced, and read to the jury, without exception. 
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The plaintiff then offered David Deshler as a witness, 
whereupon he was asked by the defendant, whether he was 
a stockholder in the Courtland and Tuscumbia Rail Road 
Company, and answering that he was, the defendant ob- 
jected to his competency asa witness. The Court overruled 
the objection. 

The witness stated he was, when the bills were accepted, 
and for a long time before had been, the treasurer of said 
company, and that he accepted them as tréasurer, by direc- 
tion of the board of directors. - He also stated, that the com- 
pany had been engaged in a system of financiering, for the 
purpose of raising funds, from the year 1833, and this was 
coritinued up to the date of the bills. The mode of doing 
this was, for members of the company to draw bills upon their 
treasurer, and let him-accept them’; these bills were indors- 
ed by other members of the company, and when due, the 
treasurer, if he had funds of the company, appropriated them 
to their payment, and if he had none, he procured other bills 
to be made in the same way, to take up the old ones. The 
plaintiff ’s name was always on nearly all of the bills of the 
company, made as before described. In 1836, the plaintiff 
wished to withdraw his name from the paper of the compa- 
ny, but the directors would not consent for him to do so, as 
it would injure the credit of the compaay, and it was finally 
agreed, the plaintiff would indorse any paper which any of the 
directors might make in this way, if they would let him be 
the last indorser, inasmuch as he was very wealthy, and his 
name a weighty one. That the witness understood this was 
for Sherrod’s protection. When the witness wanted bills 
made in this way, he usually called on any of the directors 
he first met to draw and indorse the bills, but as the plaintiff 
was to indorse all the paper, they were carried to him last. 
The bills in this case were made in the usual way, before 
stated, and were negotiated for the joint benefit of the com- 
pany. It wasthe understanding, and there were resolutions 
of the company to that effect, that the parties on the bills 
were not to pay them, but they were to be paid by the com- 
pany. . The bills in this case were not paid by the company, 
but by the plaintiff, with the exception of the credits indors- 
ed on one of them. 
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Another witness was introduced on behalf of the defend- 
ant, who testified substantially to the same facts as Deshler. 
Also, that he had been on some of the same kind of paper, 
when he was a director. He did not suppose the directors 
were lawyers enough to know what was meant by contribu- 
tion, but he supposed they were liable as they stood on the 
bills. In 1836, the affairs ef the company were becoming 
critical. The plaintiff never afterwards, so far as the wit- 
ness knew, indorsed any paper, except as second or third in- 
dorser. The plaintiff told the witness that he held the bills 
sued against Rhodes. 

The defendant objected to the testimony of Deshler, be- 
cause it conflicted with the statute of frauds, and could not 
be proved by parol, there being no note, or memorandum in 
writing, of an agreement to contribute asco-sureties, and that 
the contract of indorsement could not be altered by parol. 
This objection was overruled. 

The plaintiff, in the opening of the case, stated that he 
did not seek to charge the defendant on the bills, but only 
on the money counts ; that no such notice had been given of 
the dishonor of the bills, as was essential to charge the de- 
fendant as drawer or indorser. 

It was proved that the plaintiff and defendant were the 
only persons on the bills who were not insolvent. 

The court charged the jury as follows: 

1. After explaining the character of the bills, the liability 
of all the parties, the order of that liability—that after the 
acceptor and drawer, the first indorser was liable—about 
which there was no difference of opinion between the par- 
ties concerned, the court then proceeded to tharge the jury, 
that the liability of the parties in this case, was the same as 
in all other cases of bills of exchange, and they would be li- 
able in the same manner, unless the jury was satisfied, from’ 
the testimony, that in this case there was an agreement, or 
facts and circumstances from which an agreement could be 
reasonably inferred, that the parties were to be mutually li- 
able. 

2. That in the absence of such an agreement, the plaintiff 
could not recover. 

The defendant asked the Court to instruct the jury, that 

9 
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the fact of the plaintiff being the last indorser, was conclu. 7 
sive against any inference of such anagreement. ‘The court 7 
refused to give this charge, in the language asked, but charg: 7 
ed the jury, that the fact was not conclusive of the non-exis- | 








tence of such an agreement, yet it was a circumstance to | 


which they might give whatever weight they thought pro- 7 
per, in coming to a conclusion as to the existence or non-ex- 7 
istence of such a contract or agreement. 'The defendant ex- 


cepted to the several rulings of the court against him, and a 


here assigns the same as error. 


Horxins, Huntineton and W. Cocuran, for the plaintiff 
in error, made the following points : 

1. Deshler was incompetent to prove any matter that could 
change the legal effect of the contract of drawing, indorsing, 
or accepting the bills. As the acceptor, he is liable to all the 
other parties, yet he was permitted to prove that he was not 
liable, and that he accepted the bills by order of the direc- 
tors. The effect of this is, that he discharged himself from 
the party who paid the bills, and leaves him liable as one of 
four sureties. 

2. His evidence has no tendency whatever, to establish an 
agreement between the drawers and indorsers of the bills for 
contribution. The only understanding was, that the compa- 
ny should pay the bills. The contract implied from his tes- 
timony, is between the parties to the bills and the Rail Road 
Company, and does not touch any matter between the _par- 
ties. If, however, the directors were liable to contribute, it 
is not shown that Rhodes was one, and as a member of 
the company, heewould not be liable, except in a court of 
equity. P 

3. But if Deshler was a competent witness, his testimony 
cannot vary the contract, as shown upon the bills, between 
the parties. [Minor, 251, 357; 4 En. C. L 31; 22 Ib. 313; 
2 B. & P. 565; 3 Stewart, 271; 2 Ala. Rep. 283; 11 Mass. 
27; 2 Wm. Black. 1249.] 

4. The charge to the jury is indecisive and contradictory. 
It assumes, against the admission of the plaintiff, that the par- 
ties to these bills were liable, in the same manner as parties 
to all other bills, unless an agreement for contribution be- 
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tween them could be inferred. 'This would leave Rhodes 
liable, for there was no evidence of such anagreement. ‘I'he 
subsequent charge, that without such an agreement he would 
not be liable, contradicted the first charge, and was well cal- 
eulated to mislead the jury, for that reason. A charge which 
may mislead a jury, is a good ground for reversing a judg- 
ment. [1 Ala. Rep. 423; 2 Ib. 359; 5 Ib. 692.] 

5. The charge also assumes, that the parties to the suit 
were liable on the bills, unless an agreement was proved, that 
the parties were to be mutually liable. Now if the evidence 
tended to show any agreement, all the parties to the bills were, 
and not Sherrod and Rhodes to each other, mutually. This 
agreement, conceding it to have been shown, would make 
Rhodes liable for one fourth only, and the verdict is for one 
half of the bills. No charge was given as to the operation of 
the insolvency of the two other parties to the bills, nor was 
it brought to the notice of the jury, except by the proof. 

6. When the court undertook to instruct the jury as to the 
law of the case, it ought to have instructed what was the le- 
gal effect of the evidence before the jury. No agreement for 
contribution was proved, nor any facts or circumstances from 
which such an agreement could be inferred. Under the facts 
in evidence, Sherrod was entitled to recover nothing from 
Rhodes, as he was neither liable for contribution as a direc- 
tor, or as a stockholder. [3 Porter, 474.] And the court 
should so have instructed the jury. 

7. The charge asked for by the defendant, should have 
been given, as, in the absence of proof of an agreement, or of 
facts and circumstances from which one could be inferred, 
the indorsement of Sherrod, subsequent to Rhodes, was con- 
clusive of the liability. To remove the effect of this relation 
of the parties, there should have been some evidence tending 
to show a contrary agreement. There wasnone ; but on the 
contrary, the understanding spoken of by Deshler, shows 
that Sherrod assumed the position of last indorser to protect 
‘himsélf. 

8. In the charge substituted for the one requested, the 
court left the effect of this fact to the jury, to give such 
weight as they thought proper. Every particle of evidence 
has, or is presumed to have, some legal effect, and it is the 
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duty of the court tocharge what it is. Here, if this cireum- 
stance was not conclusive, it certainly was of a controlling 
character, when taken in connection with the other evidence, 
and if its effect had been explained, the result would proba- 
bly have been different. No one can come to the conclu- 
sion, that the jury was not misled, and therefore the judg- 
ment should be reversed. [1 Ala. Rep. 423; 2 Ib. 359; 4 
Ib. 693. ] 

9. If an agreement for contribution was established, as 
between the parties to the bills, Rhodes would be liable at 
law, in this form of action, for one fourth of the amount. 
The statute which provides a different rule, when the pro- 
ceeding is by motion, does so only when a suit is pending 
against the surety, who makes the motion, and is for his relief 
against that suit. [Clay’s Dig. 533,$12.] It does not reach 
the case of a voluntary payment, and applies only when the 
adverse suit is pending. 











Peck and L. Cuark, contra, insisted that all the questions 
raised here, are covered by the opinion delivered when the 


cause was here before, [5 Ala. Rep. 683,] so far as the merits 
of the case are concerned. As to the charge, there is no un- 
certainty or evasiveness, and whether the evidence was suf- 
ficient to make out the agreement for contribution, that was 
a question for the jury, and no instructions were asked as _ to 
the effect of the testimony. 


GOLDTHWAITE, J.—1. The competency of Mr. Desh- 
ler asa witness, is the same, whether he or the Rail Road 
Company is considered as the acceptor of the bills of ex- 
change, as the general rule, when the action is directly upon 
the bill or note, is, that the acceptor or maker is a compe- 
tent witness for or against any other party. [Cowan & Hill’s 
Notes, 132; Griffing v. Harris, 9 Porter, 225.] And it seems 
to follow, that he is so when the suit is acollateral one. One 
exception is, when the acceptor or maker will be responsible, 
as well for the costs of the suit in which he is called asa 
witness, as for the amount of the note or bill; this interest 
will disqualify him from giving evidence in favor of the par- 
ty to whom he is thus responsible. [Commercial Bank v. 
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Whitehead, 4 Ala. Rep. 637.] Here, if Deshler is the ac- 
ceptor, it cannot be said that he isso for the accommodation 
of the other parties, nor would the verdict in this suit be ev- 
idence for or against him, when sued upon the bills. We 
think the objection to his competency was properly over- 
ruled. 

2. Itis also urged, that the contract imported by the draw- 
ing and indorsing of the bills, is not susceptible of modification 
or explanation, so as to let in parol evidence, to show an agree- 
ment between the parties, to contribute equally in case the 
bills were not paid by the company. If this proposition is 
correct, it will be difficult to account for the use of the term 
accommodation acceptor, or indorser, as applied to different 
parties on the same bill. In the English courts, if the aecom- 
modated person sues his accommodation indorser, or acceptor, 
the defence is put on the ground of a failure of consideration, 
and the party cannot recover, though a third person giving 
value for the bill or note, previous to its maturity may. [Chit- 
ty on Bills, 79 to 82.] In this view, the question as to the 
admissibility of parol evidence, to explain the writing, does 
not arise, as the matter of consideration is always open to 
evidence, notwithstanding the character of the instrument, 
or the insertion of the usual words of value received. [Cow- 
an & Hill’s Notes, 1458, and cases there cited.] If then, the 
suit was directly upon the bills, it would be proper for the 
defendant to show, that as between the plaintiff and himself 
the contract was supported by no sufficient consideration, or 
by one only reaching to a part of the sum sued for, and the 
plaintiff could only recover the sum actually advanced for the 
defendant. [Chitty on Bills, 81, and cases there cited.] If 
the defendant could thus have the benefit of the agreement, 
which, as between him and the plaintiff, attaches itself to the 
consideration of the bills, there.is no reason why the plain- 
tiff, when suing on the money counts, should not have the 
same benefit. Indeed, all these questions, as between sure- 
ties, are entirely independent of the form of the instrument, 
and irrespective of the manner in which the names appear ; 
and the true relation between the partiesmay be shown by 
parol evidence. [Cowan & Hill’s Notes, 1466, and cases 
there cited. ] 
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It is supposed by the counsel for the plaintiff in error, 
that the position assumed by them is sustained by the recent 
decision of T'ankersley v. Graham, (8 Alabama Rep. 247.) 
There, however, the attempt was to show that the contract 
implied by the blank indorsement of a note was secured by a 
parol understanding, by which a different liability would have 
been created. It was, ineffect, precisely the same principle 
as held in Free v. Hawkins, [8 Taunt. 92,] cited by the plain- 
tiffs; but the distinction between those cases and this, is, 
that in them, the attempt was to modify the contract, while 
here, it is to shew, as between these parties, the drawing and 
indorsing, was invalid for the want of any consideration, and 
the recovery is sought, on a distinct and different contract for 
contribution. It is scarcely necessary to add, that our con- 
clusion 6n this point is, that the effort to prove a contract to 
contribute rateably, is not obnoxious to the objection, that pa- 
rol evidence was let in to ,explain or modify a written con- 











tract. 
3. On the next positien assumed, if it was material to con- 


sider the case in that aspect, it may: be that we should concur 


with the counsel, that there is nothing in the evidence set 
out in the bill of exceptions, showing, or even tending to show 
an agreement, between these parties, or between the parties 
to these bills, or to those which previously had been drawn 
in a similar course of business, that all should contribute alike 
in case of aloss: but there was no question made to the Court 
below, as to the effect of the evidence ; or if a question was 
so made, it does not appear from the bill of exceptions. We 
cannot say that the Chuse was not put properly to the jury up- 
on the evidence, because it is certain there was other testi- 
mony than is set out. The statement in the bill is “this 
was all the evidence deemed necessary to be stated.” Why 
‘was ho more deemed necessary, unless that which was stated! 
was considered as sufficient to show the error in the points 
excepted to? It would be unreasonable, as well as unwar4. 
ranted, to set aside the verdict, not because there was error 
in the charge, or refusal to charge, but because we deem the * 
evidence insufficient, when we have no means to know what 
it was, or how it controlled the case; and that too, after the 
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Circuit Court had refused a motion for a new trial, based on 
the ground that the verdict was against the evidence. 

4, Most of the other positions assail the charge as being in- 
decisive, contradictory, and calculated to mislead the jury. 
When a charge is argumentative and evasive, this furnishes 
a ground of reversal, if it is also calculated to mislead the ju- 
ry. [Cochran v. Moore, 1 Ala. Rep. 424; Smith v. Thomp- 
son, 2S. & R. 49; Powers v. McFarrer, ib. 44;] but if it 
is merely ambiguous, and on that ground liable to mislead, it 
is the duty of the party, at the time, to require the necessary 
explanation ; and if he omits to do so, it is no cause for rever- 
sal. [Cowen & Hill’s Notes, 794; per Patterson,J., in Tay- 
lor v. Williams, 2 B. & Adolp. 845; Carver v. Jackson, 4 Pe- 
ters’, 81.] 

In Toulmin v. Lesesne, [2 Ala. Rep. 359,] an objection 
was taken that the charge of the Court, though correct, was 
inapplicable to the case, without a further explanation ; but 
no decision was made upon it; and Sherrod v. Rhodes, (5 
Ala. Rep. 683,) turned on the ground that the Court attempt- 
ed to impose terms, as a condition upon which it would give 
a particular charge. ‘The judgment was reversed, on the 
ground that the Court was bound to give or refuse the charge, 
without imposing terms, though we considered it might pro- 
perly have refused the charge. 

We think it would be extending the rule greatly too far to 
say, that the omission to charge fully upon the case, was a rea- 
son for reversal, when no charge beyond the one given, was 
asked for. Every charge must be construed with reference 
to the subject matter, and the cause before the Court. Ifthis 
just rule is applied here, there is no ground for the objections 
urged. The plaintiff had declared that he could not recover 
upon the biHs, but went alone on the common counts; and 
it is apparent that he sought a recovery upon the ground ofa 
contract for contribution. Under these circumstances, the 
Court undertook to explain in what manner the parties would 
be liable on the bills, as drawers, endorsers, &c.; but that 
here there could be no recovery, unless a contract for contri- 
bution was made out, or facts and circumstances shown, from 
which such a contract. could be inferred ; and afterwards 
charged that without such, there could be no recovery in this 
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case. We cansee nothing here which was calculated to mis- 
lead the jury, by reason of the charge being argumentative or 
evasive. If, as supposed by the counsel, it is ambiguous, it 
was the duty of the party to have asked the necessary expla- 
nation at the trial. Wehave already said, that if the evidence 
set out in the bill is all that was before the jury, in relation to 
acontract for contribution, that it was clearly insufficient ; 
but there is no doubt of the meaning of the Judge, when he 
said to the jury, that the parties in the case were liable in the 
same manner as all other parties to bills of exchange, unless 
there was some contract for contribution. He did not mean, 
nor could the jury have so understood him, that they were 
liable without the necessary means taken to charge them, 
but he intended to put it upon a ground which they could not 
mistake, to-wit, that they were liable only, if there was an 
agreement between the parties to the bills, to contribute mu- 
tually. 

It is also urged, that when a Court undertakes to instruct a 
jury upon the law governing a cause, it should do so fully, 
and that its omission is error. We have, ina former part of 
this opinion, adverted to this matter; and endeavored to shew 
that when the charge given by the Court does not fully cover 
the cause, it is the province of the counsel to ask the necessa- 
ry addition or explanation. 

5. In the aspect in which the cause was presented to the 
jury, the fact that the plaintiff appeared on the bills as 
their last indorser, was certainly not conclusive, as we_have 
shown in the consideration of another part of the cause ; there- 
fore, when the jury was instructed they might give this cir- 
cumstance such weight in favor of the defendant as they 
thought proper, no error against him was committed, how- 
ever objectionable this charge might be, if excepted to by 
the plaintiff. 

6. The amount of the verdict indicates that the defendant 
has been made liable for one-half of the amount paid by Sher- 
rod, and it is now insisted that the verdict should have been 
only for one-fourth, assuming Deshler’s testimony as estab- 
lishing the agreement for contribution, and the fact, as estab- 
lished, that the plaintiff and defendant only, of the parties to 
the bills, are solvent. It is unnecessary to examine whether 
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this point was decided when this cause was here before, or 
whether the statute then referred to, [Clay’s Dig. 533, § 12,] 
governs the present case ; because, however this may be, no 
question whatever as to the measure of damages, was made 
in the Court below, so far as is disclosed by the bill of excep- 
tions. It is true, we may infer that this was the measure 
acted on by the jury, but if they did so without the instruction 
of the Court, and were not warranted to do so by the statute, 
it would be more than questionable if the Circuit Court, on 
this ground only, would have felt it to be proper to set aside 
the verdict, inasmuch as the equitable right to recover the half ~ 
would be clear, if the contract between the parties indorsing 
and drawing the bills, was for mutual contribution, in case of 
loss. 

On the whole, upon the most deliberate consideration, we 
can perceive no error in the questions reserved, which will 
warrant a reversal. 

Judgment affirmed. 


(> Decided at June term, 1845, and omitted by mistake. . 





HARRISON v. HARRISON, ADM’R. 


1. When an account is made out by the creditor, and receipted by him, the 
presumption arises that it was paid by the debtor. If the creditor in the 
receipt, states, that he received the money from a third person, it is evi- 
dence of that fact against the debtor. So also, if at the time, he had ver- 
bally admitted, or declared, such tobe the fact, it would be competent tes- 
timony against the debtor, as a part of the res geste, His subsequent ad- 
missions, or declarations, are not evidence of the fact being mere hearsay. 


Error to the Circuit Court of Lowndes. 


AssumpsiT by the defendant, against the plaintiff in error. 
10 
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ant relied on a payment, and set-off, and to prove the issue 
on his part, proved that he resided on the plantation of the 
intestate, and transacted his business for him. ‘That during 
his residence on the plantation, one John Leonard had done 
ditching on the plantation to the value of $350 or $400, with 
which the deceased was satisfied, and that Leonard was dead. 
He then produced an account in the hand-writing of Leon- 
ard, made out against the plaintiff’s intestate, charging three 
_ hundred and fifty-five dollars and eighty cents ; to which was 
a receipt signed by Leonard, of payment of the account, but 
did not state by whom it was paid. Defendant then offered 
to prove, that Leonard in his life-time said that defendant had 
paid the account. It did not appear that plaintiff’s intestate 
was present, when the declarations were made. 

The defendant also offered a certificate of one Reefe, as a 
witness for plaintiff’s intestate, in a suit with one Broddus, 
for six dollars ; it was proved that the certificate was genu- 
ine, and that the suit had been settled, but how did not ap- 
pear. All this testimony being objected to, was excluded 
by the Court, and the defendant excepted. 

The matter of the bill of exceptions is now assigned as 
error. 


T. Wiuu1ams, for plaintiff in error. 


Epwarps, contra, cited 1 Starkie on Ev. 306 ; Philips’ Ev. 
C. & H’s Notes, 642. 


ORMOND, J.—The account offered in evidence, being 
made out against the plaintiff ’s intestate, and receipted gene- 
rally by Leonard the creditor, the presumption arises, ‘until 
the contrary is shewn, that it was paid by the debtor, the 
plaintiff’s intestate. 'To repel this presumption, the defend- 
ant offered to prove by the declarations of Leonard, that he 
paid the money. 

It is well settled, both in England and the United States, 
that the entry, or written declaration, of one against his inter- 
tate, as where it discharges a demand due from others, or 
where the entry is made in the usual and ordinary course of 








JANUARY ‘TERM; 1846. 75 


- Harrison v. Harrison, adm’r. RI ASR 





business, is evidence of the facts there stated, in a controver- 

sy between third persons. [Philips on Ev. 256.] Thus, in 

this case,.if Leonard had acknowledged in the body of the 

receipt, or at the foot of the account, that he had received, 
the money from the defendant, it would have been compe- 

tent testimony, after his death, in this suit, to establish, not 

only the fact of payment, but by whom the payment was 

made. ‘The reason of the rule is, that the declaration is 

made by one who must know the fact, and had no motive 

to misrepresent it. 

What Leonard said, either verbally, or in writing, at the 
time of the payment of the money, must be admissible as a 
part of the res geste; and upon this ground, it would be un- 
important, whether he was dead, or alive when the testimo- 
ny was offered. His declarations subsequently to the pay- 
ment of the money, do not come within either of these es- 
tablished principles: not within the first, because not in 
writing, and made at the time—nor within the second, be- 
cause not being a part of the res geste. 'They are the mere 
admissions, or declarations of a third person, which are only 
binding on the person making them, or those claiming through 
him ; as to all others, they are mere hearsay. [Thompson v. 
Stevens, 2 Nott & McCord, 494; Dunn -v. Slee, Holt’s N. P. 
399; Thomas v. Thomas, 2 J.J. M. 60; Cleggage v. Swan, 
4 Binn. 150 ; Cutbush v. Gilbert, 4S. & R. 552.] 

The witness certificate was properly excluded ; the mere 
possession of it is no evidence that the defendant had paid 
the money due upon it; and if it was, it would still be ne- 
cessary to show that it was paid by request of plaintiff ’s in- 
testate. 

We think the Court did not err in the exclusion of the tes- 
timony, and its judgment is therefore affirmed. 
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THE STATE v. DUNHAM. 


1. The 11th section of the 8th chapter of the “ Penal Code,” which authoriz- 
es the entry of a nolle prosequi where the accused will not assent to the 
amendment of the indictment, and the variance between the allegations 
and the proof adduced, is such as will authorize his acquittal, cannot be 
extended by construction, so as to permit a nolle prosequi to be entered, 
and a new indictment, with allegations materially dissimilar, to be pre- 
ferred. Such secéid indictment will not come within the saving of the 
section in respect to the statute of limitations. 


On points referred from the Circuit Court of Greene. 


Tne defendant was indicted at the fall term of the Circuit 
Court of Greene for selling goods without license, as a ped- 
lar. The indictment charged, that he “did sell, absolutely, 
to one Henry Williams, goods, to wit: one bonnet and one 
pair of shoes, not manufactured in the State of Alabama,” 
&c. To this indictment, the defendant pleaded “ not guilty, 
and the statute of limitations.”” The cause was submitted 
to a jury, who returned a verdict, and assessed a fine of two 
hundred dollars ; and a judgment was rendered accordingly. 

It was proved at the trial, that the defendant sold to Henry 
Williams the articles mentioned in the indictment in the spring 
of 1842—there was no proof that he had sold any thing asa 
pedlar since that time. 'T’o counteract the operation of the sta- 
tute of limitations, the Attorney General introduced an indict- 
ment found at the fall term of the Circuit Court, holden in 
1842, which charged the defendant with having sold, on the 
5th day of September, 1842, as a pedlar, to Joshua A. Lowe, 
“one hair comb, without having first taken out a license, 
agreeably to law.” He then showed by the minutes of the 
same court, holden in the spring of 1845, that he entered a 
nolle prosequi upon this indictment, in consequence of a ma- 
terial variance between the allegation and the proof then ad- 
duced ; the defendant refused his assent to the amendment 
of the indictment, and was thereupon recognized to answer 
another, to be preferred against him. 
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The defendant then proved that Joshua A. Lowe was not 
present when he sold the articles specified in the indictment, 
in the present case. Upon this proof, it was decided that the 
first indictment, nolle prosequi thereon, and subsequent pro- 
ceedings, prevented the statute of limitations from operating a 
bar; although the defendant prayed the court to charge the 
jury, that if he was not recognized to answer, or indicted for, 
the offence alledged, within twelve months after its commis- 
sion, the statute operated a bar. The questions of law aris- 
ing upon the ruling of the Circuit Court, have been referred 
as novel and difficult. 








AtrTorNEY GENERAL, for the State. 


J. B. Cuarke, for the defendant, cited Clay’s-Dig. 439, § 11; 
562, § 27; Archb. Cr. L. 170, a. 


COLLIER, C. J.—The point referred to this Court, pre- 
sents but a single inquiry, viz: does the entry of nolle prose- 
qui upon the first indictment, and the consequent proceed- 
ings, bring the case within the 11th section of the 8th chap- 
ter of the Penal Code, so as to prevent the operation of the 
act which limits the prosecution of misdemeanors to one year 
after the commission of the offence. [Clay’s Dig. 444, § 38.] 
The provision of the Penal Code referred to, is as follows: 
“ Whenever, in the progress of a criminal trial, it shall be 
found that there is such a material variance between the al- 
legations of the indictment and the proof adduced, as will, 
for that cause, authorize the acquittal of the accused, and he 
shall not assent to the amendment of the indictment, so as to 
correspond with the proof, it shall be lawful for the solicitor 
with the leave of the court, to enter a nolle prosequi, at any 
time before the jury shall retire, and prefer another indict- 
ment at the same, or any subsequent term of the court, and 
the period of time elapsing between the preferring of the first 
indictment and the second, or other subsequent indictment, 
shall be deducted from any term limited for the prosecution 
of the offence, for which the accused is indicted.” [Clay’s 
Dig. 439, § 11.] 

The offences charged in the first and last indictment are 
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unquestiqnably of the same description, yet they are entire- 
ly dissimilar in their material allegations. ‘True, they each 
of them charge the defendant as the offender against the law; 
but there is nothing to indicate that they were each intended 
to punish the same offence. The first charges the selling of 
one hair comb to Joshua A. Lowe; while the latter charges 
the sale of one bonnet and one pair of shoes to Henry Wil- 
liams. 

Wecannot think that the enactment under consideration, 
contemplated an amendment of every constituent of the of- 
fence, and upon the refusal of the defendant to assent to it, 
that the State’s counsel might enter a nolle prosequi, and in- 
dict the defendant anew, without prejudice as it respects the 
statute of limitations. Inan indictment for a horse, hog, &c. 
it would doubtless be permissible to force the defendant to 
consent to an amendment as to the color or sex of the ani- 
mal, or else submit to another indictment without prejudice. 
But the statute cannot be carried so far as to shield from the 
operation of:the act of limitations a second indictment for 
stealing a cow, where the first charged the larceny of a hog, 
or a horse. So the vending by a pedlar of a piece of cotton 
cloth, where the proof showed the fabric to be hemp or flax, 
would be such a variance as the framers of the statute had 
in view. 

Notwithstanding the great liberality with which amend- 
ments are tolerated in civil proceedings, we have repeatedly 
held, that the plaintiff shall not, in his declaration, be per- 
mitted to make a radical departure from the cause of action 
indicated by his writ. ‘Thus where the sole ground of ac- 
tion indorsed, was a note for the payment of a certain num- 
ber of horses to A, the plaintiff should not be allowed to de- 
clare upon a note for the payment of cows to B. If this be 
the law in respect to civil actions, is greater latitude permis- 
sible in criminal proceedings? Upon principles of analogy, 
we think not. 

In the case at bar, the defendant was charged in the first 
indictment, with selling a hair comb to Joshua A. Lowe, and 
in the second, one bonnet and one pair of shoes to Henry Wil- 
liams. ‘The cases are essentially different, as it respects the 
proof by which they are to be made out, though the law may 
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award to each the same measure of punishment. jhe last 
indictment makes a new case, is an entire departure from the 
first, and cannot claim the sanatory influence of the statute, 
which the Circuit Court applied. 

The judgment is consequently reversed. 


é 


THE STATE v. BLACKWELL. 


|. A discharge froma former indictment, upon puyment of costs, in conse- 
quence of the refusal of the prosecutor to prosecute further, is no bar toa 
subsequent indictment. 

. When the evidence disclosed that thed efendant presented a gun within 
shooting distance of, and against the prosecutor, who was then armed with 
a knife, and about to attack the defendant, this is no assault, if there was 
no attempt to use the gun, or intention to use it, unless first assailed with 
the knife. 

. When a jury disagree with regard to the evidence, and return to the 
Court for further instructions, it is no error for the Judge to remark, that it 
was more probable the recollection of a majority of the jury was correct, 
than that of the minority, as there was nothing to show it was intended to 
instruct the minority to yield their opinion. 


On questions reserved as novel and difficult by the Judge 
presiding in the Circuit Court of Talladega. 


BLacKWELL was indicted at the spring term of the Circuit 
Court of Talladega, for the year 1842, for an assault, with in- 
tent to commit a murder, on one Morgan; and also, for an or- 
dinary assault and battery. He pleaded—1. Not guilty. 2. 
A former acquittal ; and 3. A former discharge. These pleas 
are pleaded in short, by consent, and the replications are in 
the same manner. At the spring term, 1845, he was tried up-~ - 
on the indictment, convicted upon the count for the assault 
and battery, and sentenced to sixty days imprisonment in the 
common jail, in addition to the fine assessed by the jury. 
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At the trial, the defendant read in evidence the record of a 
cause entitled The State v. Blackwell, and proved himself to 
be the same person therein named. From this it appeared, 
that an indictment was returned a true bill at the fall term, 
1841, against him, for an assault and battery upon one An- 
thony Morgan, on the 10th day-of November, 1841.° The 
judgment entry sets out, that the defendant came in his own 
proper person, and the prosecutor refusing to prosecute fur- 
ther, it was considered by the court, that the defendant be 
discharged on the payment of costs. It further appeared, 
that at the spring term, 1842, the same indictment on which 
the said judgment of discharge was entered, was quashed, 
and the defendant held in custody to answer a new indict- 
ment; which new indictment is the one upon which the con- 
viction was had. 

There was evidence tending to prove that there was a 
quarrel between the defendant and Morgan. After some 
words had passed, Morgan drew his knife and rushed at the 
defendant with the seeming intention of cutting and threat- 
ening to kill the defendant ; whereupon the defendant re- 
treated, and in his retreat seized and presented a gun, then 
telling Morgan if he rushed upon him he would kill him, but 
the defendant did not shoot or attempt to shoot. Afterwards 
the defendant and Morgan fought, the gun not being used. 
Morgan, as a witness, swore that the defendant and himself 
never had but the one fight, as disclosed by the facts before 
stated, and that this occurred in the month of June, 1841. 

On this evidence, the Court charged, 

1. That the record of the former indictment and discharge, 
read in-evidence, afforded no defence to the defendant. 

2. That if the defendant presented his gun within carrying 
distance at Morgan, in arude manner, although Morgan may 
have been advancing towards him with a drawn knife, and 
although the defendant did not design or attempt to shoot, or 
to strike with it, yet the defendant, under such a state of facts, 
was guilty of an assault, though not of an assault with intent 
to murder ; also, that if Morgan did rush on the defendant 
with a drawn knife, the latter ought to have retreated out of 
Morgan’s way, if with safety he could have done so. 

The defendant then asked the following instructions, the 
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proof being such as to warrant the taking the several posi- 
tions before the jury. ‘ 

1. That if they believed an indictment for an assault and 
battery upon Morgan, was found at the Fall term, 1841, and 
then disposed of by the discharge of the defendant therefrom, 
and after the discharge the same indictment was quashed at 
the next term, for the omission of the Solicitor’s name to 
the indictment, it was a discharge of the subsequent prose- 
cution, although the defendant was then ordered to be re- 
tained in custody until a new indictment was found. 

2. That if the jury should believe the facts were as above 
stated, the former discharge, if for the same assault and bat- 
tery, was a discharge of this indictment. 

3. That if the facts were as stated in the first charge asked, 
then the discharge upon the first indictment, is a complete 
discharge to the second count of this indictment, if the jury 
should find that there was but one assault and battery. 

4, That if the jury believed Morgan drew his knife and : 
rushed at the defendant, threatening to kill him, and the de- 
fendant then presented his gun, saying he would shoot if 
Morgan rushed on him, and the jury believed he did not de- 
sign to shoot unless rushed on by Morgan; then he was not 
guilty of an assault. 

5. After the jury had deliberated for twenty-four hours, 
they returned into Court for further instructions, stating that 
they disagreed, merely, as to the evidence. On this subject, 
the Court said to the jury, they should counsel together, and 
try to find a verdict ; that if there was a disagreement as to 
the evidence, it was more probable that the recollection, as 
to the facts, of a majority of the jury was right, than that of 
the minority. 

The defendant objected to these several rulings of the 
Court, and on his motion, the presiding Judge reserved the 
questions of law arising on them, as novel and difficult, for 
the revision of this Court. 














Bowpon, for the defendant. 
AtTrorneY-GENERAL, for the State. 
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GOLDTHWAITE, J.—1. It is by no means a clear pro- 
position, that a judgment may be explained, or even in any 
way modified, by evidence aliunde ; but conceding the ut- 
most effect to all the evidence touching the discharge of the 
defendant upon the former indictment, we think .it comes to 
nothing more than is shewn by the first entry, which is that 
he was discharged without any trial or attempt at trial, for 
the reason that the prosecutor refused to proceed further with 
the prosecution. This is, in legal effect, the same thing asa 
discontinuance, or a nolle prosequi ; which, so far as we are 
advised, has no where been considered as entitling the pri- 
soner to his discharge. ‘There can be no pretence that any 
discharge operates as a bar to a future prosecution, when a ju- 
ry isnot sworn and charged with the prisoner. [The State 
v. Ned, 7 Porter. 187.] There is, therefore, no error in the 
first charge given by the Court. 

2. But in giving the second charge, we think the Cireuit 
Court misapprehended the law with reference to assaults. 
An assault is defined by Blackstone, to be an attempt or offer 
to beat another without beating him: [3 Com. 120.] and it 
seems entirely clear, that when there is no attempt to inflict 
personal violence on another, there can be no assault. It is 
laid down that an act, which prima facie, would indicate an 
assault, may be explained by words spoken at the time, as 
when one, during assize time, in a threatening posture half 
drew his sword from its scabbard, and said, if it were not 
that it is assize time I would run you through the body. 
This was held to be no assault—the words explaining that 
the party did not mean immediate injury. [Vin. Ab., Tres- 
pass, a, 2.] So,here; although the gun was held in a threat- 
ening position, yet if there was neither the attempt to use or 
the intention to do so, unless assaulted by his. adversary, the 
defendant-can in no manner be said to be guilty of an assault. 
It appears that a fight afterwards ensued, but we are not in- 
formed which was the assailant, nor can we undertake to de- 
termine that the charge we have just ascertained is erro- 
neous, may not have produced the conviction. As to the 
other portion of the charge in this connexion, it is unnecessary 
to be examined, because so far as the case goes, it is not shown 
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that any assault was then committed, and therefore we need 
not determine what circumstances will justify one. 

3. The conclusion to which we have already come dispo- 
ses of the entire case, as presented, except the remark of the 
Judge to the jury, when it returned for further instructions. 
What was then said seems to be nothing more than the ex- 
pression of a truism. If intended to influence the jury, and 
advise the minority that it was proper to yield their convic- 
tions of what the evidence was, to the impressions of the ma- 
jority, it was erroneous ; but there is nothing stated from 
which that intention can be inferred, nor was such the ne- 
cessary effect of what was said. 

For the error we have ascertained, the judgment is revers- 
ed, and the cause remanded., The defendant to remain in 
custody until discharged by due course of law. 


(> Decided at June Term, 1845, and omitted by mistake. 


GOVERNOR, use, &c. v. POWELL, er at. 


1, It 1s the duty of the sheriff, in good faith, to levy on a sufficiency of the 
property of the defendant, ifto be had, as will in all reasonable probabili- 
ty, yield at public sale, the necessary amount of money. 

2. The test to be applied, in scanning the conduct of the sheriff, when he 
has made an insufficient levy on land, is not the estimated cash value’ of 
such lands in the neighborhood, but the price at which such lands usually 
sold for at sheriff’s sale. 

3. When the sheriff makes a levy on land, which he afterwards ascertains 
to be incumbered by a mortgage, it is his duty to make a further levy, un- 
less it is reasonable to expect, that the land so incumbered, will bring a 
sum sufficient to satisfy the execution in his hands. 

4, Whether it is the duty of the sheriff to examine the record for incum- 
brances— Quere? 


Writ of Error to the Circuit Court of Coosa. 
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Dest, on sheriff’s official bond, for the failure of the sheriff 


to make the money on an execution of the beneficial plain- 
tiff. 

The parties went to trial upon the general issue. 

From a bill of exceptions found in the record, it appears, 
that on the 6th October, 1841,a fieri facias issued from the 
Circuit Cont of Coosa county, in favor of Henry Lee against 
Stark Hobdy, for $141, besides costs—which came to the 
sheriff ’s hands, and was levied on the 15th October, on cer- 
tain lands, and returned that the land was sold on the first 
Monday of March, 1842, and proceeds applied to older fi. fa’s. 
Also, a levy on four slaves, on the 8th of March following, 
and bond taken. 

The plaintiff further proved that Hobdy had in his pos- 
session, from the receipt of the execution by the sheriff, to 
the time of its return, slaves and other personal property to 
the amount of $2,500.° 

The defendant proved the cash value of the land levied on 
at the time of the levy, and sale, to be $2,640, but did not 
bring, at the sale, but from three to four hundred dollars. 


The plaintiff proposed to ask the witness, the cash value of 


such land, at public sale; the court refused to permit the 
question to be put in this form, and the plaintiff excepted, 
Defendants also proved that the day of salé was rainy, the 
creeks high, and not more than ten or twelve persons pre- 
sent, and not as many as usually attend such sales, but the 


sale was fairly conducted. The proceeds of the sale being’ 


exhausted by elder executions, a new levy was made on ne- 
groes, to the value of $700. 

The plaintiff introduced, and offered to read in evidence, 
a deed of mortgage upon the lands levied on, executed by 
Hobdy, the 2d February, 1838, to secure the payment of up- 
wards of $1400, which was recorded in the clerk’s office of 
Coosa county, upon the following probate : 

“1, W. D. Simpson, Notary Public, do hereby certify, that 
on the 3d February, 1838, Stark Hobdy personally appear- 
ed before me, and acknowledged the within instrument to 
be his free act and deed, given and granted for the purposes 
therein specified. Given under my hand and seal this 3d 
day of February, 1838. W. D. Simpson, [seal,] 
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The defendant objected to the reading of the mortgage, 
because the probate was insufficient to authorize its registra- _ 
tion, and because, if properly recorded, it was not notice to 
the sheriff; and the court sustained the objection. The 
plaintiff then offered to prove, that the sheriff had actual no- 
tice of the mortgage, which, on motion of the defendant, the 
court excluded, and the plaintiff excepted. 

The plaintiff then read to the jury six executions, against 
Hobdy, for $783 47, besides costs, all of which were in the 
sheriff ’s hands at the same time with his, the five first be- 
ing older than his, and the last of the same date—the pro- 
ceeds of the sale of the land being appropriated to the satis- 
faction of those prior in date to that of the plaintiff. It was 
further in proof, that on the 12th January, 1842, an execu- 
tion against Hobdy, from the Circuit Court of Montgomery, 
for $1,078, came to the sheriff’s hands, which was levied on 
one of the slaves previously levied on, named Mingo. A 
witness proved the value of the slayes so levied on to be $750, 
and that they all belonged to him except Mingo, valued at 
$100. ‘That he had hired them to Hobdy, who was his 
son-in-law, and were levied on whilst in his possession. 
That he joined Hobdy in a forthcoming bond for their de- 
livery on the day of sale, the first Monday in April, 1842. 
That on the day of sale, the sheriff having died, no one was 
present to receive them, and they were returned to the de- 
fendant, Hobdy, who shortly after left the State, carrying 
them with him, and leaving no property to satisfy the exe- 
cution. The slaves had been in Hobdy’s possession two 
years previous to the levy, and the claim of the witness to 
the slaves was not disclosed by him to the sheriff. It was 
also proved, that the sheriff had paid the attorney of the 
plaintiff $25 on account of the execution, and promised to 
pay the residue at court. : y 

The plaintiff ’s counsel moved the court to charge the ju- 
ry, that if they believed from the evidence, that the defend- 
ant in execution had personal property in his possession, of 
value to the amount of $2500, during the time said fi. fa. 
was in the hands of the sheriff, which might have been- levi- 
ed with ordinary diligence, and that it was carried off by 
the defendant in execution, out of the State, a few days af- 
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ter the return term of said fi. fa., and that the lands shown 
. in the levy of the plaintiff’s fi. fa. were not sold until the 
first Monday in March, 1842, and brought only the sum of 
three or four hundred dollars—and if the jury should fur- 
ther believe, that in consequence of the defendant in execu- ‘4 
tion running off his property, the plaintiff has been prevent- 
ed from making his money, then the plaintiff is entitled to 
recover the amount of his execution. The court refused to 
give this charge, in the terms asked, and charged, that to 
make the sheriff liable, on account of the failure of the land 3 
. to bring its estimated cash value, it must appear that the 
plaintiff was damaged by that failure, but if the sheriff im- 
mediately after the sale of the land, levied on personal pro- 
perty in possession of defendant, to an amount suflicient to 
satisfy plaintiff’s execution, although it might turn out after- 
wards, that said property did not belong to defendant, in con- 
sequence of which the plaintiff was damaged, the sheriff 
could not be made liable. « 

The plaintiff further moved the court to charge, that if 
the lands were worth, at the time of the levy and sale, ¢2,640 
in cash and only three or four hundred dollars was bid for 
them, it was his duty to return the.land unsold, for want of 
bidders, and obtain the further order of the court, and that 
he was guilty of negligence in not doing sof which charge 
the court refused, unless fraud in the sale was proved. ‘To 
all which the plaintiff excepted, and which he now assigns 
as error. 


% 
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Morais, for plaintiff in error. 
W. P. Cuixron, contra. 


ORMOND, J.—T his case has previously been before this 
Court. The principal question then presented, was whether 
the sheriff was liable to the plaintiff, if he postponed the 
sale of property to the last sale day, before the return term 
of the execution, and it should then turn out, that the pro- 
perty levied on did not sell for a sufficient sum to satisfy the 
execution. We held, he was not liable, if there was a rea- 
sonable expectation that the land levied on would, at public 
sale, bring a sum sufficient to satisfy the executions in lis 
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hands, and if disappointed in this, he shpected from him, is, 
time after, levy on other property, sufficient PEOPETtY, if to be 

It certainly was not our intention, -by this tPublic sale 
overrule the case of Hallett v. Lee, 3 Ala. Rep. 28, whe. i 
held, that a plea by the sheriff, that he had levied a shdle 
time before the return day, and the delivery bond was re- 
turned forfeited, too late fora sale of the property upon the 
forfeited bond, without any sufficient excuse for the delay, 
was no answer to the suggestion, that the money could have 
been made by due diligence. 'The decision heretofore made 
in this cause, is founded upon the hypothesis, that there was 
a well founded expectation, that the money necessary to sat- 
isfy the plaintiff’s execution, and all having a prior right, 
would be realized by a sale of the land levied on. 

The facts of the case, as now presented, are very different 

from the former. It is beyond doubt the duty of the sheriff, 
to make the money on all the executions in his hands, by the 
return day if practicable ; and as far as possible to insure this 
result, he should levy on such an amount of property as would 
be sufficient to meet the exigency of the writs in his hands, 
according to the usual and customary prices obtained at such 
sales. ; 
In. this case it appears, the levy was made on land encum- 
bered by a mortgage, and the plaintiff attempted to affect the 
sheriff with notice of it, by showing that it was recorded. 
The court ruled that the probate was insufficient to author- 
ize its registration, and also, that actual, notice of the exis- 
tence of the mortgage was insufficient. In both respects the 
court erred. 

It is very obvious, that as the sheriff is answerable for an 
insufficient levy, when he could have made a levy on property 
sufficient to satisfy the eXecution, he must, as already stated, 
make an estimate of the amount the property he levies on 
will probably bring at public sale, and as land or other pro- 
perty, subject to an incumbrance, must be depreciated in va- 
lue, by the amount for which it is incumbered, the incum- 
brance must necessarily be deducted from the estimated va- 
lue of the land, and without now deciding, whether the-she- 
riff was bound to examine the record, or affected by the con- 
structive notice from registration, it is clear he is bound by 
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actual notice of its existence. After the receipt of this no- 
tice, it was his duty to make a further levy, unless it was 
reasonable to expect,*that the land so incumbered, would, at 
sheriff ’s sale, bring a sum sufficient to satisfy the plaintiff’s 
execution, and those having a prior lien to his. In this con- 
nection, if the levy on the land, reduced in value by the in- 
cumbrance unsatisfied, was insufficient to satisfy the execu- 
tion of the plaintiff, and those prior to it, he would, on the 
authority of Hallett v. Lee, previously cited, be guilty of 
negligence in postponing the sale to so late a period, that he 
could not levy again, and sell before the return day of the 
writ. . 

The court also erred m deciding, that the probate was not 
sufficient to authorize the tegistry of the mortgage. The 
probate, though informal, was sufficient to enable the mort- 
gagee to record it. See Bradford v. Dawson & Campbell, 2 
Ala. Rep. 203, and Kissam & Co. v. Hobson, 8 Ala. R. 357, 
where this question was fully discussed. 

The court also erred in the test which it applied, to ascer- 
tain the value of theland. It has already been stated, that 
the sheriff must make a comparative estimate, of the proba- 
ble amount the property he levies on will bring, at public 
sale. 'Thisresults necessarily from the fact, that he is liable 
to the defendant in execution for an excessive levy, and to 
the plaintiff for an insufficient one. From.the nature of the 
case, no precise standard can be applied, to ascertain in ad- 
vance what any particular tract of land will! sell for. There 
is usually a value set upon lands of the same quality in each 
neighborhood, but we cannot close our eyes to the fact, that 
the estimated cash value ef land is much higher than it 
usually brings at a forced sale, arising from the fact, that the 
sheriff must sell for the best price fie can get, whilst at pri- 
vate sale, the vendor may wait until he can find a purchaser 
willing to give the actual value. In order, therefore, to as- 
certain the bona fides of the sheriff, in making the levy, the 
test should have been, not the actual value of the land, but 
the price at which such. land usually sold for at sheriff’s 
sale. Norare we to be understood to say, that the sheriff, at 
his peril, must, ascertain the price the land will bring at 
the sale ; circumstances over which he can exert no control, 
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may temporarily affect it. What is expected from him, is, 
that he will in good faith levy on so much property, if to be 
had, as will in all reasonable probability, yield at public sale 
the necessary amount of money. 

The remaining question, whether the sheriff is not liable 
to the plaintiff in execution, for selling the land at a grossly 
inadequate price, is one of great moment, and which at pre- 
sent we shall decline to examine, as it is not distinctly shown 
upon the record, what the’actual value of the land was, as 
encumbered by the mortgage. 

Let the judgment be reversed, and the cause remanded. 





Ex parte RYAN, ef At. 


1. Where, in an action upon a promissory note, the indorsement on the writ 
states the amount to be less than it really is, and a declaration is filed con- 
forming to the indorsement, it is competent for the Court, under the gene- 
ral powers conferred by statute, to permit an amended declaration to be 
filed, describing the note with accuracy. 


This is an application fora mandamus to the Circuit Court 
of Benton. 


Ir appears from a transcript now produced, that John Kirk- 
patrick, as the assignee of John Kirkpatrick & Co., commenc- 
ed an action against the petitioners, and indorsed on the writ, 
that the suit was founded on a note made by the petitioners 
on the 16th February, 1842, for the payment of the sum of 
three thousand and twenty dollars and fifty cents, to the as- 
signees of the plaintiff, three years after date. On this writ 
adeclaration was filed for the cause of action indorsed ; at 
the trial the plaintiff moved the Court to permit him to file 
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an amended declaration, in which the amount of the note in 
suit was stated to be three thousand six hundred and twen- 
ty dollars, instead of the sum expressed upon the writ. The 
petitioners objected to the motion ; but their objection was 
overruled, and the plaintiff permitted to file his amended de- 
claration. The object of the mandamus applied for is, to 
strike the declaration from the file, and disallow the amend- 
ment, because it discloses a cause of action variant from the 
indorsement on the writ. 
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S. F. Rice, for the petitioners, cited 2 Kinne’s L. Comp. 
137, et post.; 10 Wend. Rep. 285; 7 Ala, Rep. 829. 


W. P. Cuitton, contra, cited 9 Porter’s Rep. 232, 493; 6 
Ala. Rep. 182; 1 J.J. Marsh. Rep. 315, 607. 


COLLIER, C. J.—The act of 1807, after providing for 
amendments where there is any thing in the record by which 
to amend, invests the Court in which the cause may be pend- 
ing, with authority “at any time to permit either of the par- 
ties to amend any defect in the process or pleadings, upon 
such conditions as the said Courts, respectively, shall in their 
discretion, and by their rules prescribe.” [Clay’s Dig. 321, 
§ 50.] This provision, if it is to be interpreted, even ac- 
cording to its letter, authorizes amendments to be made in 
the writ, declaration, or subsequent pleadings; and instead 
of being restricted within narrower limits, it should rather be 
liberally expounded, as it isa beneficial enactment, and pro- 
motive of the remedy. It applies in terms to “any defect 
in the process or pleading,” and submits it to the discretion 
of the Court, under such rules as they may prescribe, to de- 
termine the conditions upon which the amendment may be 
made. We think it clear that the very general terms in 
which the authority is conferred, does not limit the power to 
allow amendments, to cases where there is something by 
which to amend, apparent upon the record. 

Amendments should not be permitted, so as to change the 
form of action, or to substitute a cause entirely variant from 
that disclosed by the indorsement on the writ. Such was 
the decision in Sexton v. Rowe, 7 Ala. Rep. 829. In that 

















JANUARY TERM, 1846. 91 
~ Myatt,et al. v. Lockhart & Massey. 











case, as well as the previous one of Wharton v. Franks, 9 
Porter’s Rep. 232, this Court held that a plea in abatement 
was not the proper remedy for the defendant, where there 
was a variance between the indorsement on the writ and de; 
claration. ‘If, however, the plaintiff should declare for a 
cause of action entirely different from that indorsed on the 
writ, the Court would, on motion, refuse to permit the decla- 
ration to be filed. But where the defendant has been appris- 
ed by the indorsement on the writ, of the true character of the 
suit, he cannot be permitted captiously to avail himself of a 
mistake, which has not misled him, and thereby pervert the 
statutt to a purpose never contemplated by the Legislature in 
the passage of the act.”” By ‘a cause of action entirely dif- 
ferent,’’ was not meant, a differénce in the amount, or date of 
a note, or the addition in the declaration of counts not speci- 
fically indicated by the writ, though of a kindred character 
with the cause indorsed. It means, what has been already 
intimated, a total departure, a radical variauce. 'The amend- 
ment permitted in the case at bar, is not of this character—its 
allowance was not only within the competency of the Court, 
but in the absence of every thing extraneous, to show that in- 
jury would result from it, we should think it was altogether 
proper. 

It results from what has been said, that there was no error 
in the proceeding of the Circuit Court, and a mandamus is 
consequently denied. 


MYATT, ET AL. v. LOCKHART & MASSEY. 


1. Under the attachment laws, when the answer of the garnishee is contro- 
verted by the oath of the plaintiff, the cause is at issue with the garnishee, 
and the proof, to charge him, is entirely independent of the answer, and 

* when that is introduced by the plaintiff, itis governed by the same rules 

as any other admission by the garnishee. 
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2. The plaintiff cannot select a part of the answer on which to take issue: 
the only proper issue is one of indebtedness, vel non. 

3. Proof that the garnishees, as attorneys, had received money recovered in 
the name of the defendant in attachment, for the use of another, who it 

“ was proved, disclaimed any interest, is sufficient to charge them, and itaf- 
terwards rests with them to show that the money collected wag legally or 
equitably belonging to some other person. 

4, W,hen the answer ofa garnishee is controverted, and shows, amongst o- 
ther matters, that the interest in the money garnisheed is in another, this 
fact, unless shown at the trial, does not affect the suit, inasmuch as the 
plaintiff elects to controvert the answer, instead of admitting it, and calling 
in the person thereby indicated. 








Writ of Error to the County Court of Perry. 


Locxuart & Massey were summoned as garnishees, in a 
suit commenced by attachment by M. A. & J. H. Myatt 
against Johnson & Patton. At the return of the process, 
Lockhart & Massey appeared and answered on oath, that to 
the best of their knowledge, information and _ belief, they 
were not indebted to the defendants in attachment ; that on 
the 23d day of January, two notes were placed in their hands 
by William H. Dearing, as his property, for which they gave 
their receipt to him ; one of these notes was payable to John- 
son & Patton, for the sum of seventy-eight dollars, with in- 
terest from the Ist January, 1843, made by Gaston Hill, on 
the 12th of the same month and year, due one day after date; 
the other, payable also to Johnson & Patton, for fifty-six dol- 
lars, with interest from the Ist January, 1843, made by T. 
H. Hill, on the 10th January, 1843, due one“day after date. 
On the 8th day of December, 1843, Dearing assigned Lock- 
hart & Massey’s receipt to G. P. Massey, for value received. 
Suits on these notes were brought in the name of Johnson & 
Patton, to the use of John Lockhart, on the 31st January, 
1843. ‘These suits were prosecuted to judgment, the money 
collected in both cases, and the remainder left, after the de- 
duction of fees for the management of the suits and other pro- 
fessional services, was paid to George P. Massey & Co. The 
money on Hill’s note was collected and paid to George P. 
Massey previous to the service of garnishment. ‘ 
The plaintiffs filed an affidavit, in which one of the firm 
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made oath, that the answer of the garnishees was incorrect, 
and that he had reason to believe, and did believe, that the 
notes so received by the garnishees for collection, were, when 
received, the property of Johnson & Patton, and not the pro- 
perty of the said William Dearing, and therefore they pray- 
ed an issue might be made up, and the said Dearing notified 
toappear. Upon this the Court ordered an issue to be made 
up, and Dearing to be notified. ‘The cause was then continu- 
ed to the nextterm. At the ensuing term, Dearing, having 
been summoned, did not appear, and the plaintiffs then ten- 
dered an issue, averring that the money collected on the notes 
mentioned in the answer of the garnishee, was, when col- 
lected, and at the service of the garnishment, and yet is, the 
money of Johnson & Patton, and of this they put themselves 
on the country. ‘The garnishees demurred to this allegation; 
and their demurrer being overruled, they joined issue upon it. 

At the trial, the plaintiffs offered Gaston Hill as a witness, 
and proved by him the execution and delivery by him of the 
note described in that behalf in the answer of the garnishees. 
They then introduced the writ and declaration in the suit 
against Hill, showing it to be for the use of John Lockhart, 
and proved the receipt of the money from the sheriff by the 
garnishees, on the 22d December, 1843, as attorney for the 
plaintiffs. They also proved Lockhart’s admission a few 
days after the suit, that it wasnot for his benefit, and the 
money due upon the note was not coming to him. 

The defendants introduced no evidence, but insisted that 
the answer was evidence for them, and might be looked to 
to sustain the issue on their part. 

Upon this the plaintiffs moved the Court to instruct the 
jury, 

1. That the affirmative allegations made by the garnishees 
in their answer, after the affidavit of its incorrectness was 
filed, required proof to sustain them, over and above the mat- 
ters stated in the answer. 

2. That the matters shewing an assignment of the claim 
from Johnson & Patton to Dearing, and from him to Massey, 
ought to be proved by other evidence than the answer, 

These instructions were refused, and in their stead the 
Jourt charged the jury, 
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That under the issue, the answer of the garnishees was 
evidence both for and against the plaintiffs, and also for and 
against the defendants: That although its correctness was 
denied by the affidavit of the plaintiffs, the burden of proof 
was still upon them, and with respect to that part of the an- 
swer about the ownership of the note by Dearing, and its as- 
signment to Massey, it wasstill evidence before the jury ; but 
could netwithstanding be contradicted by evidence from the 
plaintiffs. 

To the refusal to charge as asked, and to the charge given, 
the plaintiffs excepted, and here assign the same as error. 


Davis, for the plaintiff in error, cited Clay’s Dig. 60, 63 ; 
8 Pick. 72. 


A. Granan, (of Perry,) contra, insisted, 

1. That the answer of the garnishee is made evidence, and 
in the absence of statutory authority, would be the sole evi- 
dence to charge or discharge the party. [4 Mass. 85, 272; 8 
Pick. 67. | 

2. The statute only permits the plaintiff to controvert the 
answer, [Clay’s Dig. 60, § 24,]; thus regarding it as evidence 
until controverted. Its nature, as evidence, is not changed 
by permitting it to be controverted. 

3. Conceding the Court to have mistaken the law upon 
this point, yet the judgment, discharging the garnishees, is 
proper, because nothing was shown of indebtedness beyond 
the demand, which the answer asserts was transferred to Mas- 
sey. Massey is the transferee of the debt, and as such should 
have been summoned to sustain his title, in accordance with 
the 40th section of the attachment law. Lockhart and Mas- 
sey were answerable to Massey only, after Dearing had trans- 
ferred their receipt. In equity, this is as much the assign- 
ment of the debt as the delivery of the note. 


GOLDTHWAITE, J.—1. The 25th section of the at- 
tachment act directs, that “ the plaintiff wishing to contro- 
vert the garnishee’s answer, may do so by making oath that 
he believes the same t> be incorrect, whereupon an issue 
shall be formed, and tried as in other cases. [Dig. 60, § 25.] 
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It is supposed by the garnishees, that this imposes on the 
plaintiff the onus of disproving the facts asserted by the an- 
swer ; but it seems clear to us that such is not the intention 
of the act, because, instead of being tried as other cases, this 
issue would often entirely depend on the garnishee’s oath. 
The 24th and 40th sections present examples of similar col- 
lateral issues, and the object of the legislature seems to have 
been to place the plaintiff in attachment precisely in the 
same condition with respect to the person he is pursuing as 
garnishee, as the debtor himself would be if he was the plain- 
tiff. ‘The garnishee is permitted in the first instance, to state 
his case on oath, either generally or specially, if he chooses 
to do so, and this is conclusive until the plaintiff denies its 
correctness. ‘The defendant in the attachment is allowed the 
same privilege. When, however, this oath is made by either 
party, an issue is required to be made up. In Graves v. 
Cooper, 8 Ala. Rep. 811, we considered what should be the 
form of this issue, when the controversy is at the instance of 
the defendant. When it is at the instance of the plaintiff, 
the issue of necessity is confined to a general allegation, that 
the garnishee is indebted to the defendant in attachment, 
either generally or in a larger sum than admitted by his an- 
swer. The proof to charge the garnishee is entirely inde- 
pendent of the answer, and if that is introduced by the plain- 
tiff, it has the effect only of an admission of the party, and is 
governed by the same rules as any other admission. [Cowan 
& Hill’s Notes, 926, ef se.] But it never can be introduced 
as evidence by the garnishee, for the same reason that ex- 
cludes all admissions as evidence for the party making them. 
If the rule was otherwise, it would always be impossible to 
controvert the answer of the garnishee, when he asserted a 
payment to the defendant in attachment. 

2. This conclusion shows that the court was in error in 
the charge given, as well as those refused, with reference to 
the issue as formed. But it will be seen, the issue itself is 
regular, in selecting a part only of the answer, as the mat- 
ter intended to be controverted. In our opinion, the only 
proper issue, is one of indebtedness, vel non. 

3. The evidence introduced by the plaintiff is not subject 
to the same exception as the issue tendered, because it at- 
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tempted to show an actual indebtedness in the garnishees, 
entirely independent of theiranswer. It, in effect, establish- 
ed that the money received by them from the sheriff, was 
the money of the defendants in attachment ; after which it 
remained with them to show, that it equitably, or legally, 
was the money of some other person. If the evidence had 
stopped short of the admission by Lockhart, that he was not 

- entitled to the money, the record showing the suit for his 
use, would possibly have discharged the garnishees, as the 
effect of thus bringing the suit, isto give the assent of the 
nominal party, that the money shall be so appropriated. 
[Brown v. Fester, 4 Ala. Rep. 282.] But he having repu- 
diated the use by his own declaration, the money was in 
the hands of the attorneys, as that of the defendants in the 
attachment. 

4, It is supposed the judgment ought not to be disturbed, 
inasmuch as the. answer of Massey is entitled to be consider- 
ed as the transferee of the debt, and as such entitled to liti- 
gate with the plaintiffs the validity of the transfer, under the 
AOth section of the attachment law. This would be entire- 
ly proper, if the evidence before the jury had shown such a 
transfer ; but it did not, and the answer being controverted, 
no such transfer as is there alledged to Dearing, and after- 
wards by him to Massey, can affect the cause as now pre- 
sented. We have already said, if such a fact had been de- 
clared, it would have terminated the controversy ; as, in that 
event, Massey would be entitled to notice as transferee. 
Here he is considered only as the garnishee, and in the as- 
pect of a partner with Lockhart. ‘The plaintiffs have elect- 
ed to proceed against them as partners, and it is quite prob- 
able they could not be permitted to have a several judg- 
ment against both, or either. See Travis v. Tartt, 8 Ala. 
Rep. 574. 

Judgment reversed and remanded. 


{(#> Decided at June term, 1845, and omitted by mistake, 
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MOBLEY, Ex’r, v. PICKETT. 


1. P agreed with H, to purchase a slave of him, at the price of $600, in Al- 
abama bank notes, and paid one hundred down, the slave remaining in the 
possession of H. P afterwards tendered the amount in Georgia bank 
notes, which H declined to receive, but told P to take the money and ex- 
change it for Alabama bank notes, and if he could not do so, he would 
pay back the money. P afterwards sued the representative of H, for the 
$100. Held, that this was, in effect, an unconditional rescission of the 
contract, and the failure of P afterwards to tender the Alabama notes, and 
demand the slave, a proof of his inability to make the exchange. 


Error to the Circuit Court of Pickens. 


Assumpsit by the defendant, against the plaintiff in error. 
Upon the trial, the plaintiff introduced an instrument in 
writing, as follows: 
“Received of Tolman C. Piekett, the sum of one hundred 
dollars, in part for a negro woman named Mary, which 1 
have this day conditionally sold, for the sum, of six hundred 
dollars, the remaining five hundred dollars to be paid to me, 
on or before the 20th of February next. It is understood 
and agreed, between Mr. Pickett and myself, that said negro 
woman Mary, is to remain in my possession, as my property, 
until the payment of the said five hundred dollars, in the bills 
of the Bank of Alabama and its branches, and upon the pay- 
ment of the said five hundred dollars, I do hereby bind my- 
self, my heirs, executors, &c. to deliver possession of said ne- 
gro, to the said Pickett, as his property. 30 Dec’r, 1840. 
Wituram Hatserr.” 
Plaintiff also proved, that in the latter part of the year, 
1841, or about the first of 1842, he offered to pay him the 
five hundred dollars in Georgia money, which Halsett de- 
clined to take, but told plaintiff to take the money, and ex- 
change it for Alabama notes, and if he could not so exchange 
it, he would pay back the hundred dollars he had received, 
as he did not wish any man’s money for nothing. Halsett 


died not long after the interview. 
13 
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The defendant asked the court to instruct the jury, that 
plaintiff could not recover the money back, by force of the 
original contract, without showing that he had offered to 
comply with the condition on his part, of paying the $500, 
unless Halsett was shown to have refused to comply on his 
part, by making title when plaintiff made such offer, which 
instruction the court gave. Further, that the plaintiff could 
not recover by virtue of the testimony deposed to, taken in 
connection with the original transaction, unless he proved, 
that he made efforts to exchange the Georgia money for Ala- 
bama notes, and failed to effect it, which the court refused, and 
instructed the jury, that the burthen of proof, to show a fail- 
ure of compliance, must come from the other side. 'T’o which 
the defendant excepted, and which is now assigned as error. 
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Buiss & Batpw1y, for plaintiff in error. 
W. Cocuran, contra. 


ORMOND, J.—T his case lies within a narrow compass. 
The deceased agreed to rescind the contract, and return the 
one hundred dollars he had received upon it, if the defend- 
ant in error was unable to exchange his Georgia, for Alabama 
notes. Asthe condition to be performed, was one in which 
the deceased had no interest, it was, in effect, an uncondi- 
tional rescission of the contract, and his failure to tender the 
Alabama notes, and demand the slave, is proof of his inabili- 
ty to make the exchange. 

This will be evident, if we reverse the case, and suppose 
the plaintiff to be insisting on the contract as subsisting, and 
after a tender, to bring this suit for the slave. The conclu- 
sive answer to it would be, that his omission to tender the 
Alabama notes, within a reasonable time, was evidence that 
he elected to consider the contract at an end, and as it could 
not be in force as to one of the parties, and rescinded as to 
the other, it must of necessity be rescinded as to both. 

Let the judgment be affirmed. 
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SMITH v. REDUS AND WIFE. 


1. Where the names of the parties to the suit are not fully stated upon the 
margin of the judgment entry, the defect is amendable by a reference to 
the papers in the cause, and may be considered as amended, although 
the amendment is not in point of fact made ; and for the purpose of inform- 
ing the court that the judgment was intended to-apply to the particular 
cause, extrinsic evidence is admissible. 

2. The prochien ami of an infant plaintiff, in whose favor a judgment is ren- 
dered, is not authorized to receive the amount thereof and discharge the 
defendant. 


Writ of Error to the Circuit Court of Limestone. 


THis was a proceeding by scire facias, at the suit of the 
defendants in error, to revive a judgment in a suit in which 
Elizabeth B. Wood, an infant under the age of twenty-one 
years, by her next friend Sampson Wood, was plaintiff, and 
plaintiff in error was defendant ; upon an allegation that the 
same was in full force, and unsatisfied, and that Elizabeth B. 
had intermarried with Alfred H. Redus, with whom she unit- 
ed in prosecuting the scire facias. 

The defendant pleaded—1. Nul tiel record. 2. That the 
judgment sought to be revived had been paid to Sampson 
Wood, the defendant therein, before the scire facias. Issue 
was joined upon the first plea, and the plaintiff in the sez. fa. 
demurred to the second. The court sustained the demurrer 
and rendered judgment on the plea of nul tiel record in favor 
of the plaintiffs. 

A bill of exceptions was sealed by the presiding judge, 
from which it appears that the defendant objected that the 
record did not correspond with that described in the scire fa- 
cias, and was insufficient to sustain the same; further, that 
the clerk of the Circuit Court could not be permitted 
to testify ‘‘that the record and file” then produced, “is 
the file and record in this cause remaining in his office.” 
The supposed discrepancy between the record produced, and 
that described in the scire facias is, that the statement of the 
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cause, upon the margin of the judgment, is, ‘ E. B. Wood v. 
John N. Smith,” instead of giving it the title stated above. 


L. P. Wavxer, for the plaintiff in error, made the follow- 
ing points” 1. The plea of nul tiel record puts in issue the 
existence of the record, and oral testimony is not admissible 
to explain or contradict it. He cited 1 Ala. Rep. 442; 1 
Chitty’s Plead. 521; 3 Ala. Rep. 526; Greenl. Ev. §§ 501-2; 
1 Phil Ev. 317; 3 Id. C.& H.’s Notes, 551; 1 Chit. Plead. 
304; 2 Phil. Ev’. C. & H.’s Notes, 407; 4 Wend. Rep. 207 ; 
5 Id. 276; 2 Wash. C. C. Rep. 422; 3 Id. 31; 1 Cranch’s 
Rep. 282. 

2. The prochien ami is the plaintiff of record, the defend- 
ant is never to look further to inquire if any one else is in- 
terested ; but may pay him the amount of the judgment. If 
the law were not so, the defendant might be compelled to 
wait until the infant plaintiff attained majority, and be charg- 
ed with. interest in the meantime, notwithstanding his con- 
tinued readiness and anxiety to satisfy the judgment. To 
this point he cited Story on Promissory Notes, §§ 375-8: 2 
Dane’s Ab. 34; 1 Id. chap. 3; 1 'Tidd’s Prac. 114. 


W. Cooper, for the defendant in error, insisted that nei- 
ther of the points made by the other side are tenable. There 
is no variance between the record and sci. fa.; the judgment 
may be referred to the writ and declaration, in which the 
cause is properly entitled ; so that the oral testimony was not 
necessary. But the evidence of the clerk merely identified 
—did not explain or contradict the record, and was clearly 
admissible. 

The plaintiff in error did not designate any objection in 
the Circuit Court, and cannot now insist upon a variance. 
[3 How. U.S. Rep. 515; 12 Johns. Rep. 496; 13 Id. 576; 
14 Id. 527; 17 Id. 469; 1 Dick. Rep. 283; 2 Sch. & Lef. 
Rep. 689, 712; 2 Cow. Rep, 30, 50; 3 Id. 662.] 

‘To shew that parol proof is admissible to identify a record, 
and show the conformity and application of the different parts 
of it, he eited 6 'T. Rep. 607-8; 3 Wend. Rep. 27; 8 Id. 9; 
10 Id. 80; 5 Id. 243; 12 Id. 506; 2 Yerger’s Rep. 467; 3 
Cow. Rep. 120: 6 Cow. Rep. 262; 8 Pick. Rep. 113-5 
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Mass. Rep. 337; 7 Id. 359; 7 Johns. Rep. 22; 12 Id. 310. 

A payment to the prochien ami did not satisfy-+the judg- 
ment in favor of the infant. The receipt-of the money did 
not come within the sphere of his power or duty. [5 Porter’s 
Rep. 388; 10 Peters Ab. 379, n.] 


COLLIER, C. J.—By the act of 1807, it is enacted that 
no summons, writ, declaration, return, process, judgment, or 
other proceedingsshall be abated, arrested, quashed, or reversed, 
for any defect, or want of form, &c.; and it shall be competent 
to amend “imperfections, defects, and want of form, (other 
than those which the party demurring shall express, &c.,) 
or any mistake of the christian name, or surname of either 
party, sum of money, quantity of merchandize, day, month, or 
year, in the declaration or pleading, the name, sum or quantity, 
or time, being right in any part of the record or proceedings.” 
[Clay’s Dig. 321, § 50] Here.is an express authority for 
amending the names of parties toa judgment, so as to make 
the judgment conform to the writ and declaration. Now to 
inform the court that a judgment which is variant in this res- 
pect, from the preceding parts of the record, we can conceive 
of no objection to showing, by extrinsic proof, that it was in- 
tended to apply to a particular case. If such evidence was 
not admissible, the statute would be a dead letter, where the 
names of the parties, and the amount for which the judgment 
was rendered, varied from the writ or pleadings. The judg- 
ment then being amendable upon the proof made, there “was 
no necessity-to make the amendment in fact—it must ac- 
cording to the practice under the statutes of jeofail, be con- 
sidered as perfected. [See Catlin, Peeples & Co. v. Gilder’s 
Ex’r. 3 Ala. Rep. 536; Patterson & Hinson v. Burnett's 
Adm’r, 6 Ala. Rep. 844.] This view being decisive of the 
first point made for the plaintift in error, we need not consider 
to what extent records aré conclusive in themselves, or whe- 
ther, and under what circumstances parol proof may be re- 
ceived to explain, contradict or identify them. 

In Isaacs, by her next friend, v. Boyd, et al. 5 Ala. Rep. 
388, it is said, that a prochien ami, ‘is not authorized to re- 
ceive the amount which may be recovered by the infant, but 
the same should be paid over toa lawful guardian, alone, as 
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it might otherwise be squandered, and the infant receive no 
benefit.” - See also 10 Petersd. Ab. 579. No inconvenience 
or injury can result to the defendant in the judgment, from 
the limited powers of the next friend, although the infant 
may have no regular guardian. It may be considered as un- 
doubted law in this State,:that the clerk of a court is author- 
ized by statute, to receive of a defendant, against whom a 
judgment is rendered in his court, the amount of the same; 
and this as well before as after an execution has issued. [5 
Ala. Rep. 678.] The defendant then, need not be troubled 
to retain the money, or charged with interest, because the 
plaintiff is not competent to receive it ; for immediately up- 
on the rendition of a judgment, he may pay the amount to 
the clerk. 

There is no error in the record; the judgment is conse- 
quently affirmed. 











AUSTIN v. PICKETT. 


1. I an information for bastardy, the recital in the caption that the relator is 
a single woman, is sufficient. 

2. The marriage of the relator after the information, will not abate the pro- 
ceedings in a prosecution for bastardy ; nor will a marriage in fact be in- 
ferred when the relator is afterwards called by another name, as late of the 
name set out in the information. 

3. When the imputed father pleads not guilty of being the father of the bas- 
tard child, and the verdict is, that he is the real father of the said child, the 
plea and verdict will be referred to the complaint, and an irregular issue 
offered by the Court will be sistant although the defendant’s demur- 
rer was overruled, 

4, A judgment ina bastardy suit, by which the defendant is condemned to 
pay the sum of fifty dollars a year for ten years, toward the maintainance 
and education of the bastard child, and that he enter into bond and secu- 
rity for the due and faithful payment of the said sums of money, as by sta- 

. tute required, is regular, 
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~ Writ of Error to the County Court of Lawrence. 














































InrormaTion for bastardy against Austin, at the relation of 
Mary Ann Brooks. 

The caption states the examination before a justice of the 
peace of Lawrence county, to be of Mary Ann Brooks, sin- 
gle woman, taken upon oath, the 3d of September, 1841. 
She declared that on the 8th of August, then last past, she 
was delivered of a female bastard child, and that William 
Austin of the said county did get her with child of the said 
bastard child. 

On this a warrant was issued against Austin, and after his 
arrest, and the examination of the complainant, he was re- 
quired to enter into bond for his appearance at the next term 
of the County Court. 

In the County Court, the suit is stated as between the Go- 
vernor and Austin, and the parties having appeared, the Court 
directed an issue to be tendered to the defendant in these 
words : 

“The Court, in this case, propounded to the jury to in- 
quire whether the said William Austin, senior, the reputed 
father of a certain child, a daughter of Mary Ann Dixon, late 
Mary Ann Brooks, is the real father of said child or not.” 

To this issue, thus tendered, the defendant demurred. The 
Court overruled the demurrer, and required him to plead 
over. ‘This he did, by asserting that he was not guilty of 
being the father of the bastard child in this cause named. 
The jury returned a verdict, “that they find the defendant 
to be the real father of said child.” Whereupon judgment e 
was rendered that the said defendant be condemned to pay 
the sum of fifty dollars a year for ten years, towards the main- 
tainance and education of said bastard child of the said Mary 
Ann Dixon, late Mary Ann Brooks ; and that the said defen- 
dant enter into bond and security for the due and faithful 
payment of the said sums of money yearly, as by the statute 
is required ; and that he pay the costs, &c. 

To revise these proceedings he sues out a writ of error, in 

- which Richard C. Pickett, the Judge of the County Court is 
made the party defendant, and here assigns as error, 
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1. That. ‘the Court erred in overruling his demurrer to the 
issue tendered. 

2. That the verdict is not responsive to the issue. 

3. That the judgment is variant from that authorised by 
statute. 


L. P. Waker, for the plaintiff in error, insisted that it no 
where appeared that Mary Ann Dixon and Mary Ann Brooks 
are the same person, so that the defendant may have been 
the father to achild of the former without being guilty of the 
act complained of. The verdict is not responsive, because 
the sex of the child cannot be ascertained from it. And the 
judgment is for the money finally, as as well as to require the 
defendant to give bond. 


T. M. Perers, with whom was Lacon, contra, argued— 
that the complaint and issue was sufficient. ‘There is no ne- 
cessity to allege the name of the child, as its sex affords a 
more definite mode of description. [Commonwealth y. Per- 
land, Brown P. R. 59.| If the supposed coverture of the 
mother is the matter objected to by the demurrer, this is 
of no avail, for the inference from the record is, that the 
complaint was made by her whena single woman. The 
subsequent coverture does not avoid the proceedings, and if 
any advantage could be claimed from it, it should have been 
disclosed by plea inabatement.. [Sword v. Nestor, 3 Dana, 
453; Saffery v. Austin, 8 Verm. 70; Poulk v. Slocum, 3 
Blackf. 424; Wilbar v. Crane, 13 Pick. 284.] The issue 
conforms substantially to the statute. [1 Kent’s Com. 462; 
Dwarris on Stat. 710, 717.) The verdict is responsive to 
the issue, and every fact asserted and denied, is concluded by 
it. ['Toulmin v. Lessesne, 2 Ala. Rep. 359; McRae v. Col- 
clough, ib. 743.] The form of the judgment is the same in 
effect as that in Trawick v. Davis. [4 Ala. Rep. 328.] 


GOLDTHWAITE, J.—1. In Trawick v. Davis, we held 
that proceedings of this nature ought not to be scanned with 
great strictness, and though in this case they are somewhat 
informal, yet we think there is no sufficient error to reverse 


the judgment. Ifthe concession is made that, under the sta- 
e 
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tute, the complaint can only be made by a single woman, it 
sufficiently appears that the relator here was such at the time 
of its exhibition. . 

2. There isonly one aspect in which the marriage of the 
relator could be material, as we are clear that the proceedings 
ought to go. on against the defendant, notwithstanding said 
marriage ; and that is with respect to the costs of the suit, 
when the imputed father is discharged by the judgment of 
the Court. We cannot here arrive at the conclusion that the 
relator was a married woman when the trial took place, an€ 
consequently the defendant can have no advantage of the 
supposed marriage, even if one existed in point of fact. As 
the fact of marriage does not appear, it is unnecessary to de- 
termine in what manner advantage should be taken of sucha 
matter, or whether it would in any way affect the prosecu- 
tion. 

3. The third section of the title bastardy, [Clay’s Digest, 
134,] directs that the Court shall cause an issue to be made 
up “whether the reputed father is the real father of the 
child or not.” The issue tendered by the Court directed 
the jury to inquire whether the defendant, the reputed father 
of a certain child, a daughter of Mary Ann Dixon, late Mary 
Ann Brooks, is the real father of said child or not. If the 
proceeding had been in the absence of the defendant, it might 
be that the response of the jury would not determine the fact 
that the defendant was the real father of the bastard child, 
as alleged in the information ; but the proper mode of object- 
ing to the uncertainty of the issue tendered, would have been 
to have excepted to it, as it was the act of the Court and not 
the pleading of the relator. When, however, he pleaded to 
the charge, the proper issue was made up and submitted to 
the jury, as by his plea he asserted he was not guilty of being 
the father of the bastard child in this cause named. The 
verdict is directly responsive to this issue, as it finds that the 
defendant is the real father of said child. It would be entire- 
ly too forced a construction of this verdict to infer from it that 
the trial was had with regard toa child other or different 
from that alleged in the complaint. : 

4, The judgment seems to be in strict conformity with the 
statute, for that direets “if the issue be found against the de- 
13 
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fendant, then he shall be condemned by the judgment of the 
Court, to pay, not exceeding fifty dollars, yearly, for ten 
years, towards the mamtainance and education of said child ; 
and the said imputed fathar shall give bond and security for 
the due and faithful payment of said sum of money, which 
shall be made payable to the said court, and laid out and appro- 
priated under its special order and direction, from time to time 
made, so that the same be not paid to the mother of the child. 
The bond, when executed, is declared to have the effect of a 
jitdgment, upon which executions may issue, as often as mo- 
ney thereon shall become due and payable.” From this re- 
cital of the act, it will be seen that the judgment is properly 
one of condemnation merely, for the particular sum ascer- 
tained, at the discretion of the Court. No day is necessary to 
be fixed on within each year for its payment, as that is left 
to the subsequent special order and direction of the Court, 
from time to time to be made. ‘The objection that the judg- 
ment is not merely one of condemnation for the money only, 
but is also that the defendant shall give the bond required by 
the statute, is of no weight, as it merely directs what was 
the legal consequence of the verdict. 

The result of this examination of the matters assigned as 
error, is, that there is nothing which will authorize us to re- 
verse the judgment. 
Judgment affirmed. 
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ROBERTS v. BROWNRIGG. 


1. An overseer, by his contract, impliedly stipulates that he is qualified te 
execute the trust imposed in him, and that he will diligently superintend 
the business of his employer, take care of the property confided to his 

eare, and treat the slaves in his chargé with humanity. 
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2. When an overseer enters upon the discharge of his duty, and continues 
until he is dismissed by his employer, in an action for his year’s wages, he 
need not prove that he performed his services faithfully, as a presumption 
arises that such is the fact, from his being permitted to remain on the plan- 
tation, and it then devolves on the employer, to establish a sufficient cause 
for dismissing him. 

3. When an act is done, or omitted, which would justify the employer in 
dismissing the overseer, he must act promptly, as he will not be justified in 
afterwards dismissing him for that cause. 


Error to Sumter County Court. 


Assumpsit by plaintiff, against defendant in error, to recov- 
era year’s Wages as overseer. 

From a bill of exceptions, it appears that the plaintiff agreed 
to serve the defendant as an overseer, at the price of three 
hundred dollars a year—that he commenced in January, and 
remained until the Ist June after; when he was dismissed 
by the plaintiff. A witness proved, that he was an attentive 
overseer—had seen him drunk once, on a Sunday, and 
had been requested by defendant to expostulate with him 
upon his conduct. Defendant told a witness that he had 
turned plaintiff off because he had mismanaged his business, 
and told another witness that he had turned plaintiff off, be- 
cause he did not manage to suit him, and had mismanaged 
his business. 

The court charged the jury, that before they could find 
for the plaintiff on the entire contract, they must inquire 
whether he performed his part of it. If he did not per- 
form the entire contract, they must then inquire which 
party was in fault, and prevented the performance of 
the contract ; and among other things, charged the jury, that 
it was incumbent on the plaintiff to prove that he had per- 
formed his part of the contract faithfully, before he was en- 
titled to recover on the entire contract. ‘To which the plain- 
tiff’s counsel excepted, and moved the court to charge the 
jury, that the presumption of law was in favor of his having 
performed his duty as an overseer, faithfully, until the con- 
trary was made to appear; which charge the court refused 
to give, and the plaintiff, by his counsel excepted, and now 
assigns as error. 
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Harr & Horr, for plaintiff in error. The court erred in 
the stress which it laid upon the necessity of the overseer 
proving that he had faithfully performed his contract, By 
this, the jury were evidently misled, and the law improperly 
stated as applicable to this class of contracts. They cited 
Chitty on Con. 4 ed. 53, 572; 8 Porter, 253; 1 Stewart, 29; 
3 Ala. Rep. 338, 245; 9 Mass. 78; 16 Id. 161; 1 Term, 638, 
note a; 8 East, 443; 1 Wilson, 115; 7 Ala. Rep. 954; 4 
Pick. 114; 4 McCord, 246; 1 Johns. Cases, 116. 








Buss & BaLowrin, contra. 


ORMOND, J.—The contract of the overseer was, to serve 
his employer for a year, for which he was to receive $300. 
The contract is entire, and to entitle him to recover, he must 
show either a performance, or that performance was pre- 
vented by the act of the defendant, 

In our opinion, the overseer made out a prima facie case, 
when he proved that he served the defendant as overseer un- 
til the first of June, and was then dismissed by the defend- 
ant. It then.devolved on the defendant to prove, that he 
was justified in so doing. This justification would be made 
out by proof, that the overseer had neglected to perform his 
duty as such, or had done some act inconsistent with the 
obligations imposed on him by his contract with the de- 
fendant. 

By the contract, the overseer impliedly stipulates, that he 
is qualified to execute .the trust confided to him—that he 
will diligently superintend the business of his employer— 
take care of the property confided to his charge, and treat the 
slaves placed under his control with humanity. If he is 
wanting in any essential particular, in any of these matters, 
the employer may terminate the contract, by dismissing the 
overseer from his employment. 

In this case, it appears, that instead of . requiring the de- 
fendant to establish the default of the overseer, as a justifi- 
cation for turning him off, the court required the overseer to 
prove that no cause existed for dismissing him. This isap- 
parent, from the charge in which the court required him to 
prove, that he had faithfully performed his duty as overseer, 
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If the overseer had served the defendant the entire year, 
he could have recovered his wages by proving that fact, with- 
out showing the quality or value of his services. The fact 
that the employer suffered him to remain the entire year, and 
accepted his services, would be conclusive evidence, that the 
services were properly rendered. 'The same rule must ap- 
ply, when the overseer serves a part of the time only, for 
which he was engaged, and is prevented by his employer 
from serving the residue. The fact that he was permitted to 
remain until June, is prima facie evidence, that up to that 
period he had performed his duty, and cast on the employer 
. the necessity of proving his unfitness for the duties -he had 
undertaken to perform. 

Drunkenness would doubtless be a justification for dismis- 
sing an overseer, as a drunken man would be evidently un- 
fit for such a responsible station. But if the intemperance 
was not habitual, we think a single offence of this kind, 
would be considered as overlooked and forgiven, if he was 
afterwards permitted to ‘remain on the plantation. It could 
not be tolerated, that the employer should pass over such an 
- offence, until such period as suited his convenience, and then 
give this as a reason for putting an end to the contract. The 
injustice of this will be apparent, when it is considered, that 
if the overseer is rightfully dismissed, he forfeits all right to 
the wages which have accrued at the time of his dismissal, 
when the contract, as in this case, isentire. The obligations 
of good faith require, that the employer should act promptly, 
when any just cause exists, for putting an end to the con- 
tract. 

The doctrine of the entirety of the contract has been quali- 
fied in some peculiar cases. See Hunter v. Waldron, 7 Ala. 
Rep. 753, and Gillam v. Senter, at the present term. 

Let the judgment be reversed, and the cause remanded. 
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HARDIE v. TURNER. | 


1. H. in answer to a letter from R. writes to the latter that he had received 
* from W. P. T. Mrs. T’s debt on her relations, &c., to indemnify him as 
surety for W. P. T.; admitted that he had collected three hundred dol- 
lars, part of the debt, and stated if certain steps were pursued, more might 
be collected—insisted on retaining for trouble and expenses of collection, 
and holding the remainder of the money in hand, for his indemnity as a- 
bove stated. An action being brought by Mrs. T. against H. for money 
had and received, the defendant demurred to the evidence: Held, that al- 
though the first name of Mrs. T. was not expressed in the letter, it would 
be intended, (upon demurrer,) from the plaintiff’s possession of the letter, 
~ that she was the person referred to: that it was not asserted in the letter 
that W. P. T. was Mrs. T’s agent, or otherwise authorized to control the 
demand ; consequently he could not have authorized H. to collect the de- 
mand for his indemnity, and the latter cannot: retain what he has received 
for that purpose, or any part of it, to compensate him for trouble and ex- 


pense. 


Writ of Error to the Circuit Court of Talladega. 


Tus was an action of assumpsit, at the suit of the defend- 
antin error. The declaration contains two counts. 1. For 
money had and received. 2. Upon an account stated. ‘T'o 
which the defendant pleaded, 1. Non-assumpsit. 2. Pay- 
ment. 3. Set-off. Issues were thereupon joined, and the 
cause submitted to a jury. The plaintiff adduced a letter 
written by the defendant, of the following tenor, viz: ‘‘.Mar- 
disville, Alabama, 30th Oct. 1843. Green P. Rice, Esq: 
Dear Sir—When your letter arrived I was absent from home. 
In reply, I have tostate, that Mr. William P. Terry gave me 
Mrs. 'Turner’s debt on her relations in Virginia, as part indem- 
nification for my liability for him as his security as guardian 
for the late Mr. Weldon’s children. This is the way it was 
given me, and the way it was received. After a great deal 
of trouble and expence, I succeeded in collecting three hun- 
dred dollars ; and sent a bond of indemnification for Mrs. 
Terry to sign, and which, Smith, a friend in Virginia, was to 
signalso. But that bond has never been returned to me, 
































JANUARY TERM, 1846. 111 


Hardie v. Turner. 








and I of course have collected nothing more. My agent 
wrote me that when I would send the bond, one hundred 
dollars more was ready to be paid, and that some two hun- 
dred dollars additional, he thought would be paid, or would 
be ready to be paid about this time. I have not heard from 
there since Dec. last. 

“Tf Mrs. Turner will send me the bond signed properly, 
that Isent Mr. Terry, I will endeavor to collect the balance 
of the money that is coming to her, and pay it over when 
collected. As to the amount collected I insist on its going 
towards the claim, it was put in my hands for, after deduct- 
ing for the ameunt of my expences, and reasonable pay for 
my trouble. 

Iam your ob. st, 


Jno. Harpie.” 
This being all the evidence adduced, the defendant de- 
murred, and the plaintiff joined in demurrer; and the demur- 
rer being overruled, the cause was again submitted to the ju- 
ry to assess the plaintiffs damages. 
On the inquiry before the jury for the purpose of assessing 


the damages, the defendant proposed to prove by a witness 
adduced, the amount of his expences in collecting the money, 
and what would be a reasonable allowance for his trouble in 
attending to the business; but the plaintiff objected to the 
Her admission of such testimony. objection was sustained, 
and thereupon the defendant excepted. 

The defendant prayed the court to charge the jury—1. 
That if the defendant collected the money under an agency, 
the plaintiff could not recover unless it was proved that there 
had been a demand and refusal before suit was commenced. 
2. That it was incumbent upon the plaintiff to satisfy the 
jury, by reasonable proof, of the amount of damages sustain- 
ed by her, and if the proof did not ascertain the amount due, 
with reasonable certainty, they should find no damages. 
These charges were refused, and the jury were instructed, 
that they should allow the defendant a reasonable charge for 
his trouble and expense, looking alone to the proof ; that they 
could make no allowance unless the proof warranted them 
in adjusting it; that they could not take into the account 
their own knowledge of the value of such services, and ex- 
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penses, but must be governed by the testimony—that the 
letter alone authorized them to find damages for the plaintiff. 
The jury were further instructed, that the !aw required them 
to find interest on the amount they found to be due, from the 
date of the letter. To the refusal to charge, and the charges 
given, the defendant excepted. The jury assessed the plain- 
tiff ’s damages, and a judgment was accordingly rendered. 


W. P. Cuttron, for the plaintiff in error, made the follow- 
ing points: 1. The defendant received the demand upon 
which he collected the money, from Terry, as a pledge, and 
he was entitled to hold it as such. As to the lfpnesty of the 
transaction, so far as the defendant is concerned, it is not 
questioned ; and the letter does net show that he is indebted 
to plaintiff. 2. It should certainly have been allowed to de- 
fendant to introduce proof to diminish the recovery against 
him. This is allowed upona writ of inquiry, which is anal- 
agous to the proceeding in the present case. The object of 
submitting-the question of the extent of damages to the jury 
is, that they may be ascertained, and proof to the point is 


admissible by both parties. 


S. F. Rice, for the defendant in error, insisted, that the 
defendant’s letter ascertained a certain indebtedness, and 
there was no necessity—in fact it was irregular to submit the 
question of damages to the jury. [4 Am. Com. L. Cas. 109, 
and cases there cited; 4 Burr. Rep. 2226 to 2232.] This 
being the case, there could be no available error in the re- 
jection of evidence, or in charging the jury. The defend- 
ant could not claim a deduction for services, unless he had 
pleaded the general issue or set off, [8 Porter’s Rep. 551 ;] 
otherwise, after having been unsuccessful on the demurrer, 
he might defeat a recovety by showing his demand exceeded 
the plaintiff ’s, which could not be allowed. [3 Blackf. 398.] 
The defendant was liable to pay interest, and was not enti- 
tled to be compensated for trouble and expenses; for he was 
not the plaintiff’s agent, but collected the money by Terry’s 
direction, who had no interest in the business. 
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COLLIER, C. J.—The defendant’s letter is an explicit 
admission that he received from Terry, a demand of Mrs. 
Turner for money due her, from her relations in Virginia; 
and that he had collected in part thereof the sum of three 
hundred dollars. Who Mrs. Turner is, or what is her first 
name, is not indicated by the evidence demurred to, yet we 
think that the jury would have been warranted, in the ab- 
sence of all opposing proof, in inferring that she was the per- 
son referred to; especially as she was in possession of the 
defendant’s letter to Rice, and if she was not the Mrs. Tur- 
ner to whom the demand received from Terry was due, it 
could have been easily shown by the defendant. This point 
being settled, we can conceive of no well founded objection 
to the sufficiency of the letter to fix the liability upon the 
defendant. In fact he admits the collection of $300, and 
though he insists upon retaining it, yet he does not pretend, 
either by direct assertion or otherwise, that Terry had the 
right to invest him with the control over, or interest in, the 
demand upon which the collection was made. The fair in- 
ference then, is, that the plaintiff was its rightful proprietor ; 
consequently, any money collected thereon, must have been 
received for her use, and it may be recovered by her in an 
action of indebitatus assumpsit. From this view it results, 
that the demurrer to the evidence was properly overruled. 

In Young v. Foster, 7 Porter’s Rep. 420, it was said to be 
the most correct practice, on account of its despatch, in cases 
of demurrer to evidence, to assess the damages at the time 
the demurrer is interposed, for which the judgment will be 
rendered, if the demurrer is overruled. It is however com- 
petent to empannel another jury to assess damages, after the 
judgment on demurrer—either mode is legal. We apprehend 
that, no matter which of these courses of procedure shall be 
adopted, the rights of the parties are unaffected, and the same 
tules apply in the admission of evidence. 

The defendant does not appear to have been the agent of 
the plaintiff, or at any time recognized by her as such. He 
collected her money because the claim was placed in his 
hands by Terry, to indemnify him against the conse- 
quences of his suretyship for the latter. In the condition in 
which the case is presented in the record, it does not appear 
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that Terry had any authority to dispose of the claim, or in 
any manner to interfere with it. ‘The defendant then, can- 
not charge the plaintiff for his trouble and expenses in col- 
lecting it. Perhaps she may have preferred to collect the 
money in some other way, and it is probable she could have 
received it when she desired, without incurring any charge. 
Be this as it may, it is enough that it does not appear, that 
the defendant was authorised to represent her, or that his 
agency has been adopted by her. 
The judgment of the Court is consequently affirmed. 











JACKSON v. GEWIN. 


1. It is not sufficient to prevent a reversal, when the proof shewn by the op- 
posite party warrants the inference that no action can be maintained ; it is 
only when the case made by the party himself is not sufficient to enable 
him to recover or defend ; or when he has had the benefit of his claim or 
defence under another phase of his case, that this Court will not reverse, al- 
though error has intervened. 

2. After the institution of a claim to slaves levied on, a transfer by the 
claimant of his title to a third person, is valid, and passes his right of pro- 
perty, clogged however by all the consequences of the levy and claim; and 
the title is not turned into a mere right of action. 


Writ of Error to the Circuit Court of Lawrence. 


Dertinve, by Jackson against Gewin, to recover certain 
slaves named in the declaration. 

At the trial, on the general issue, the plaintiff made title 
to the slaves in controversy, under a deed executed to him, 
in trust, for the purpose of paying certain debts therein de- 
scribed, by one B. M. Hodges, on the 13th September, 1841, 
and proved the said slaves were in the possession of Hodges 
at the time of executing the deed ; also that he was the own- 
er of them since 1837, and that the same were in the posses- 
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sion of the defendant immediately previous to, and at the 
commencement of this suit, on the 28th May, 1842. The 
defendant, for the purpose of shewing the slaves in ‘contro- 
versy were in the adverse possession of another, at the time 
when the deed was executed, proved that the slaves, on the 
13th July, 1841, were levied on by one Gibson, acting as de- 
puty for the defendant, as sheriff of Lawrence county, by 
virtue of a writ of fi. fa., issued on the 10th of the same 
month, against John Hodges and other named persons as de- 
fendants, at the suit of the Branch Bank at Decatur, plaintiff. 
The slaves, at the time of the levy, were in the possession of 
B. M. Hodges, but were levied on as the property of John 
Hodges. On the day of the levy they were claimed by B. 
M. Hodges as his property, and were returned by Gibson to 
his possession, and no bond for the claim suit was executed 
until the 14th September, 1841, the day after the execution of 
the deed under which the plaintiff made title. The claim 
suit was dismissed at the March term, 1844, in consequence, 
as the record of the judgment entry in evidence recites, of the 
claimant Hodges having gone into bankruptcy ; and his as- 
signee having failed to apply to be made a party to the suit, 
that was dismissed, and a venditiont exponas directed to issue 
to the sheriff of Lawrence county, commanding him to expose 
to sale the slaves specified in the levy, on which the claim 
was instituted. A venditiont exponas against the parties to 
the first fi. fa. was issued, and by virtue of it the slaves in 
controversy were sold on the Ist April, 1844, by one Gallo- 
way, then being sheriff. 

On this state of proof, the Court, among other matters, 
charged the jury, if they should find that on the 13th of July, 
1841, Gibson as the deputy for the sheriff of Lawrence coun- 
ty, levied on and took possession of the slaves in controver- 
sy, by virtue of a ft. fa. against John Hodges and other nam- 
ed persons; or against any person, and took possession of 
them under such levy, and afterwards surrendered the slaves 
to B. M. Hodges upon his affidavit and claim as aforesaid, 
then the interest of said B. M. Hodges in the slaves, was on- 
ly a chose in action, such as could not be transferred by the 
deed, although B. M. Hodges had the slaves in his posses- 
sion, at the time of executing the said deed. 
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The plaintiff requested the Court to charge the j jury, that if 
they believed B. M. Hodges was the real owner of the slaves 
when so levied on, and was not a party against whose pro- 
perty the fi. fa. was issued, and that John Hodges and the 
other defendants named in that fi. fa. had no property in said 
slaves, when levied on by Gibson, the latter had no right or 
authority under that writ to make the levy, and the levy 
vested no title in the sheriff, nor did it divest the right and in- 
terest of B. M. Hodges in the said slaves. This and some fif- 
teen or more charges, involving the same principle, with va- 
rious shades of modification, were refused by the Court, and 
the plaintiff excepted, as well to the charge actually given, 
as to the refusals to charge, as requested. 

This charge. and the refusals to charge, are now assigned 
as error. 





L. P. Wacker and J. B. Saxe, for the plaintiff in error, 
made the following points : 

1. The levy by the sheriff divested no rights whatever, 
nor invested that officer with any title so as to turn that of 
the true owner into a chose in action. It was a mere tortious 
act, which, until a sale actually made by him operated nothing 
against Hodges. [Brown v. Lipscomb, 9 Porter, 572 ; Dunk- 
lin v. Wilkins, 5 Ala. Rep. 199.] If the property remained in 
the sheriff’s possession, it would notwithstanding, belong to 
the true owner, and therefore the return of it under a suppos- 
ed bailment, previous to the execution of the claim bond, 
cannot affect the right. 

2. The execution of the bond to secure the party against 
the claim made after the execution of the deed, is not a mat- 
ter to change the title to a chose in action, because the only 
effect of the levy is to charge the property, if it really is sub- 
ject to the execution. By the levy, a lien only is created, 
and it is possible this lien passes with the property. It can- 
not be doubted that a defendant in execution may sell his 
property, even after a levy is made, and there is no reason 
why a stranger to the execution shall have lessright. [Cobb 
v. Cage, 7 Ala. Rep. 619.] 


Wo. Cooper, contra, argued— 
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ne Pending the trial of a right of proper ty, the thing i is in 
possession of the law, and adyerse to him who claims it against 
the act of the officer of the law. If this is so, the transfer of 
title pending the suit, was invalid. Detinue in many cases 
is an action of tort, and in this clearly so. [Pearce v. Alter, 
4 Ala. Rep. 669; Campbell v. Spence, 4 Ala. Rep. 543; 6 
Ala. Rep. 46; 10 Peters, 400; Frier v. Dennis, 2 Ala. Rep. 
144; Williams v. Jones, Ib. 314.] 

2. The institution of a claim suit is a discharge of the she- 
riff from all liability on account of the levy, and the verdict 
and judgment is conclusive against the claimant, and those 
claiming under him. [Towns v. Butler, 2 Ala. ni 378 ; 
Hardy v. Gascoigne, 6 Porter, 447.] 

3. The consequence of this is, that the defendant cannot 
be liable to the plaintiff, as the conversion or taking was be- 
fore the latter obtained it, and a chose in action, or property 
held adversely, cannot be transferred. [Dunklin v. Wilkins, 
5 Ala. Rep. 199; Foster v. Goree, Ib. 424; Dexter v. Nel- 
son, 6 Ib. 68 ; 10 Peters, 404; Pryor v. Butler, January term, 
1846 ; Goodwin v. Lloyd, 8 Porter, 237; Brown v. Lips- 
comb, 9 Ib. 472; Stedman v. Reddish, 4 Hawke’s 29 ; Stog- 
dale v. Fergate, 2 Marsh. 136; Jackson v. Jay, 9 John. 104; 
3 Sumner, 206. ] 

4. But if the case was put to the jury on an erroneous charge, 
the judgment ought not to be reversed, because it is clear, 
from the parties own showing, that no recovery can be had. 
The claim interposed released the sheriff, and the property 
has been sold under a venditioni exponas issued on that claim. 
[Rakes v. Pope, 7 Ala. Rep. 166.] 


GOLDTHWAITE, J.—1. We shall first examine the po- 
sition assumed by the defendant, in which he insists the 
judgment ought not to be reversed, notwithstanding there 
may be error in the charge, upon which the cause went to 
the jury, inasmuch as the proof discloses the slaves have been 
sold under a venditioni exponas, issued in the claim suit. 
This circumstance is certainly one of great importance, in 
the investigation of the respective claims of these parties, but . 
we think it improper now to entertain the question, because 
no point respecting it, seems to have been made in the court 














118 ALABAMA. 

Jackson v. Gewin. 
below, and it may be, the effect of this proof may have been 
weakened or destroyed by othes facts connected with it. It 
is tru@‘there is a class of cases in which this court has refus- 
ed to reverse, although an abstract error was made to appear, 
but on examination, they will be found to be, where the 
case asmade by the party himself, was not sufficient to ena- 
ble him to recover or defend, or where, notwithstanding the 
error, the party has had the benefit of his claim, or defence, 
under another phase of his case. [Rakes v. Pope, 7 Ala. R. 
166 ; McKenzie v. Jackson, 4 Ib. 230; Shehan v. Hampton, 
8 Ala. Rep. 942.] 

2. We think the charge on which the cause was submit- 
ted to the jury iserroneous. In consequence of our statutes 
authorizing the institution of aclaim, instead of a suit against 
the sheriff, the sale under the levy is postponed until after 
that claim is determined, and the property is usually returned 
to the claimant upon his executing bond with surety for the 
delivery of the property, in the event the claim is determined 
against him. ‘The lien of the levy continues all the time, 
but the right of property is not in any wise affected. The 
precise principle was decided by us in the recent case of At- 
wood v. Pierson, January term, 1846, where the property of 
a stranger was levied on, and his vendee after the levy was 
permitted to interpose the claim. We do not perceive the 
force of the objections urged by the defendant’s counsel, as 
it is clear, the right of property sold or conveyed after a levy, 
and previous to a sale, by the officer, must always pass, clog- 
ged with the consequences growing out of the levy, in pre- 
cisely the same manner as it does when a mere lien exists. 
It is proper in this case, complicated as it is by the subse- 
quent transactions, to again repeat, that we decline to deter- 
mine now, what is the effect upon the respective rights of 
these parties, if the sale of the slaves in controversy was 
made under the venditioni exponas, issued in the claim suit. 
Let the judgment be reversed and the cause remanded. 
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SHEPPARD v. KAIN. 


1. It is not necessary, that one in possession of land, for which he has a deed, 
should deraign the title of his grantor, and show that he had right to con- 
vey, to entitle him to the protection of the statute, forbidding a freeholder 
to be sued out of the county of his permanent residence. Otherwise, it 
seems, if he is not in possession. 


Error to the Circuit Court of Wilcox. 


Assumpsit by the defendant, against the plaintiff in error. 

The defendant pleaded in abatement, that he was a resi- 
dent citizen and freeholder of Greene county, upon which is- 
sue was taken. 

Upon the trial of the issue, the defendant read two deeds 
from certain individuals, conveying town lots to him, in the 
town of Eutaw, also two other deeds executed to him by the 
Judge of the County Court of Greene and others, appointed 
commissioners to sell the lots of the town of Eutaw, by 
which certain lots in the town of Eutaw were conveyed to 
him. It also appeared in evidence, that he had resided in 
Eutaw since the year 1838, upon one of the lots so convey- 
edto him, which was previous to the writ being issued. The 
court ruled that this evidence was not sufficient to sustain the 
plea. 


Porter, for plaintiff in error, cited 7 Porter, 9. 


ORMOND, J.—The statute (Clay’s Dig. 342, § 163,) pro- 
tects a resident freeholder from being sued out of the county 
of his permanent residence, and in our opinion, the evidence 
offered in support of the plea, made out a case, entitling the 
defendant to such exemption. It was not intended, that one 
in possession, holding a deed in fee to the land, to entitle 
himself to the protection of the statute, should deraign the 
title of his grantor, and show that he had good right to con- 
vey. It issufficient that he has a deed from one who assert- 
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ed title to the land, and that he is in possession in virtue of 
the conveyance. 

If he asserted his right to be exempt from suit by a deed 
to land not in hisactual occupancy, it would be neccessary to 
establish his right, by showing that he derived his right from 
one having title to the land. [7 Porter, 9.] 

Let the judgment be reversed and the cause remanded. 











STINNETT AND TOWNSEND v. THE BRANCH OF 
THE BANK OF THE STATE OF ALABAMA 
AT MOBILE, AND ANOTHER. 


1. Where a party is sued at law, in a county remote from his residence, up- 
on a note, the making of which he denies, he should take prompt measures 
to defend himself, by interposing a plea and entrusting his defence to 
counsel, or by his attendance at court in person, or by an agent informed 
as to the grounds upon which a recovery was to be resisted, &c. A court 
of equity will not grant relief against a judgment at law, merely because 
it is inequitable. , 

2. A party cannot have the benefit, in equity, of a partial payment made by 
a compromise before judgment, upon the ground that he did not acquire a 
knowledge of it in time to plead it. To entitle a party to come into Chan- 
cery after judgment at law, he must show the exercise of ordinary dili- 
gence to discover the defence ; or that he was prevented from employing 
such diligence by fraud, accident, or the act of the opposite party, unmix- 
ed with fault or negligence on his part. 


Writ of Error to the Court of Chancery sitting in Talladega. 


The plaintiffs in error alledge in their bill, that the Branch 
of the State Bank at Mobile, recovered a judgment at the fall 
term of the Circuit Court of Mobile, against them and one 
Simeon Douglass, for the sum of $370, besides costs. . This 
judgment purports to have been rendered on a note, subscrib- 
ed with the names of Douglass and the complainants, which 
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the latter affirm is not their act, and never was made or rati- 
fied by them. 

Some short time previous to the term of the court, when 
the judgment was rendered, a notice was served on the com- 
plainants, informing them that a judgment would be moved 
for, by the Bank, against Douglass and themselves, at that 
term. They accordingly inquired of Douglass if he knew 
any thing about the note, who informed them that he had 
obtained money from the Bank on paper discounted for his 
benefit, but no such note as was described in the notice, had 
ever been discounted for his benefit, and that he would go to 
Mobile and have the mistake corrected, and the matter ar- 
ranged and settled. Douglass had previously had dealings 
with the Bank, and it had discounted notgs for him ; but the 
complainants never had received money from the Bank, by 
way of discount or otherwise. 

Douglass, immediately after the conversation, did leave his 
residence in Talladega for Mobile, and died at the latter place, 
as complainants have been informed, and believe, about the 
commencement of the term when judgment was rendered, of 
yellow fever—a disease which it was believed was then pre- 
vailing in that city, to an alarming extent. Complainants 
did not hear of the death of Douglass until some time after it 
occurred. As.soon as they were informed of it, they attempt- 
ed by letter to procure counsel to make the necessary de- 
fence to the suit of the Bank against them ; but their defence 
could not be made without their presence, and they consid- 
ed it hazardous to go to Mobile, while an epidemic of the 
character mentioned was prevailing there. ‘The judgment 
was rendered against the complainants and Douglass, a few 
days after the death of the latter. 

From information and belief, it is stated, that Douglass 
paid the Bank, or its agent, fifty dollars on the note in ques- 
tion; but the complainants did not hear of this payment, un- 
til long after the judgment was rendered, which is for the 
full amount. This latter fact was communicated by the de- 
fendant; Henry ].. Brown the administrator of Douglass, hav- 
ing found a receipt among the papers of his intestate, evi- 
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dencing the payment tothe Bank, or its agent. The estate 
of Douglass is insolvent, and the Bank is attempting to en- 
force a collection of its judgment of the complainants ; they 
therefore pray that an injunction issue to restrain all pro- 
ceedings thereon, and that the Bank and Brown answer the 
bill, &c. 

An injunction was awarded accordingly. Afterwards, on 
motion of the defendant’s counsel, the injunction was dis- 
solved, and the bill dismissed for want of equity, at the com- 
plainant’s costs. 














S. F. Rice, for the plaintiff in error, made the following 
points: 1. Every forgery includes a fraud—equity has con- 
current jurisdiction, with a court of law, in matters of fraud ; 
consequently no excuse was necessary for not defending the 
motion in the Circuit Court. [7 Ala. Rep. 664; Givens v. 
Tidmore, 8 Id. 745; 9 Dana’s Rep. 10.] 

2. If an excuse be necessary for not defending at law, it is 
made in the bill, viz: confidence reposed in Douglass, and 
the prevalence of yellow fever at Mobile. [2 Stew. Rep. 42; 
2 Ala. Rep. 256, 632; 1 Green’s Ch. Rep. 214.] - Again, the 
payment of fifty dollars by Douglass, of which the complain- 
ants were not informed until after judgment, and the insol- 
vency of Douglass’s estate, constitute a distinct ground for 
equity jurisdiction. 


‘A. Wurre, for defendants in error, was stopped by the 
Court. 


COLLIER, C. J.—We think it perfectly clear, that the 
complainants did not adopt such measures of active diligence 
in defending themselves against the suit of the Bank, as the 
law requires, in order to entitie them to relief in equity. It 
is not alledged that they deputed Douglass as their agent, to 
defend the motion which the notice indicated would be made 
by the Bank against them. He did undertake to go to Mo- 
bile and make defence, but he assured the complainants there 
was a mistake in the notice, that the note was not genuine, 
and he would go and have the mistake corrected, and the 
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matter arranged and settled. Clearly showing his intention 
to be, to effect a settlement with the Bank by a voluntary 
arrangement, instead of a trial at law. 

If the note described in the notice was not made by the 
complainants, or in any manner adopted by them; they should 
when served with the notice, have taken prompt measures to 
make their defence. The notice, if it did not contain an ex- 
act copy of the note, no doubt described it, by date, amount, 
&c. so as to have enabled the complainants to have made out 
and verified a plea, putting in issue the making of the note, 
and intrusted their defence to counsel attending the court at 
Mobile. If this course of proceeding did not meet their views, 
they could have attended the court in person, or by an agent 
informed as to the nature of their defence, and the evidence by 
which they could be* defended against an unjust recovery. 
To entitle a party to relief against a judgment at law, it is not 
sufficient to show that the judgment is inequitable—but the 
party must show, that he has used reasonable diligence to 
make his defence before the proper forum. [Mock v. Cun- 
diff, 6 Por. Rep. 24; McGrew v. Tombeckbee Bank, 5 Id. 
547; Hill v. McNeill, 8 Id. 432; French v. Garner, et al. 7 
Id. 549.] ‘This view is conclusive to show, that so far as the 
jurisdiction of Chancery is rested upon the ground, that the 
note upon which the judgment at law was rendered, was not 
made by the complainants, or never received their sanction, 
the bill cannot be supported. 

In respect to the payment to the Bank, or its agent, of $50, 
by Douglass, it does not appear that the counplainente used any 
diligence to become informed of the state of accounts be- 
tween their principal and his debtor, previous to the rendi- 
tion of the judgment. “Nor does it appear, that upon due in- 
quiry such information could not have been obtained. Again, 
the time wher, and to whom the payment was made, is not 
explicitly alledged. A party who seeks the aid of a Court of 
Chancery, after a judgment at law against him, on the ground 
that he was ignorant of the defence, must show the exercise 
of ordinary diligence to discover it ; or that he was prevented 
from employing such diligence by fraud, accident, or the act 
of the opposite party, unmixed with fault or negligence on 
his part. [Lee and Norton v. The Ins. Bank of Columbus, 2 
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tate ceases from the decree. [1 Fonbl. 311 ; Roper on Wills, 
71.) 

4. Frampton had no legal title—that which he had was 
equitable only. The legal title was in Mrs. Frampton, and 
the defendant claims under her. Legal title will prevail at 
law over one that isequitable. [8 Term,2; 5 East, 132; 2 
Sch. & Lef. 67.] 








G. W. Gayte, contra, insisted that the merits of the case 
were within a nut-shell. 

1. Because a possessory title is good against one who has 
none. » Frampton had possession, and the deed of his wife, 
without regard to the question of her title, is void, being exe- 
cuted during coverture. [4 Cruise’s Dig. 19.] 

2. Even if Hardy’s deed vested a title in Mrs. Frampton, 
the husband can recover in an action in hisown name. [16 
Pick, 161, 235; Griffith v. Houston, 7 J. J. Marsh. 385. ] 


GOLDTHWAITE, J.—1. The special verdict states the 
possession of the plaintiff, in 1832, under an equitable title, 
and this possession seems to have been continued by the 
wife, until the period when she executed her deed to the de- 
fendant. ‘This deed is entirely void, as the wife had no ca- 
pacity to contract without her husband’s consent. The de- 
fendant then, has exhibited no title whatever against that of 
the plaintiff, and the latter is entitled to recover, if the suit 
is correctly brought, and is not defeated by the divorce a 
vinculo. [Day v. Alverson, 9 Wend. 223; Whitney v. Wright, 
15 Ib. 171; Jackson v. Hubble, 1 Cowan, 613; Jackson v. 
Miller, 6 Ib. 751; Badger v. Lyon, 7 Ala. Rep. 564; Smoot 
v. Lecatt, 1 Stewart, 598. ] 

2. The possession being in the husband previous to the 
acceptance by the wife of the deed from Hardy, no one com- 
ing into possession under the act of the wife, can dispute the 
right of the husband to regain the possession, unless he con- 
nects himself with a better title. The defendant has failed 
to do this, because of the entire invalidity of the deed by the 
wife, and therefore it is unnecessary to consider what the ti- 
tle of the wife is, under that deed, as it is clear the husband 
is not thrown on that to maintain his action. 
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For the same reason, it is unnecessary to consider what 
the effect is of the divorce a vinculo. Both these questions 
will be better considered when the husband shall regain his 
possession, and his former wife assert her title. 

Judgment affirmed. 





WILSON v. COLLINS, usz, &c. 


1. Upon an appeal, or certiorari, from a justice’s court, there can be no 
change of the parties; they must be the same as in the inferior court. 

2. A confession of judgment before a justice of the peace, isa release of er- 
rors, after which it cannot be carried to an appellate court, either by appeal 
or certiorari. Ifthe confession was by mistake, or procured by fraud, it 
seems a Court of Chancery would afford relief. 


Error to the County Court of Sumter. 


Metcatre, for the plaintiff in error. 
InGE, contra. 


ORMOND, J.—This was a judgment confessed by the 
plaintiff in error, before a justice of the peace, for $50, in fa- 
vor of the defendant in error, which was rendered against 
him individually, and as administrator of Joseph Wilson. 


_ The judgment of the justice was removed by certiorari, into 


the County Court, on the petition of the plaintiff in error, al- 
ledging that he confessed the judgment under the belief, that 
a garnishment which had been taken out against him, and 
served on him, from the Circuit Court of Marengo, had been 
discharged, by a satisfaction of the judgment, but that it is 
still pending and undetermined. The County Court per- 
mitted a declaration to be filed against him individually, up- 
on which judgment was rendered againsthim. This isnow 
assigned as error. 
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It is very certain that there cannot be a change of the par- 
‘ ties, upon an appeal from the judgment of a justice of the 
peace. It is to be tried de novo, according to the equity and 
justice of the case, but the integrity of the cause must be 
maintained. But although this action of the court was erro- 
neous, we are of the opinion it cannot be taken advantage of 
here. A judgment by confession is a release of all errors, 
[Clay’s Dig. 321, $ 51,] and we know of no reason, why 
this should not apply as well to the judgments of justices of 
' the peace, as to those of courts of record. Being a release of 
errors, the County Court could not take jurisdiction of the 
case, either by appeal or certiorari, and should have repudia- 
ted it. Theaction of the court, though erroneous, has not 
prejudiced the plaintiff in error. His condition is no worse 
now, than it would have been if the court had dismissed the 
supersedeas. 

If the judgment was confessed by mistake, or the confes- 
sion was procured by fraud, it might be a sufficient reason 
for the Court of Chancery to interpose by injunction; or if 
two persons are asserting a right to the same debt, to justify 
him in filing a bill to compel them to interplead. ‘The exis- 
tence of these facts, however, will not authorize a court of 
law to interpose; they are matters exclusively of equitable 
cognizance. 

It is our opinion therefore, that there is no error in the re- 
cord, of which the plaintiff in error can complain, and the 
judgment of the court must be affirmed. 











DUNCAN, use, &c. v. HALL. 


i. ‘A note given by a purchaser of a subdivision of the public lands, as a 
compensation to one who, previous to the purchase, had settled upon and 
improved the same, is not supported by a consideration which will author- 
ize its recovery. 
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Writ of Error to the Circuit Court of Cherokee, 


'T'u1s cause was instituted by the plaintiff in error, before a 
justice of the peace, for the recovery of the amount of a note 
for the sum of forty dollars. A judgment was rendered in 
favor of the plaintiff, and the case was thereuporf removed by 
appeal to the Circuit Court, where a trial was had by a. jury 
upon issues joined on the pleas of non assumpsit, want of 
consideration, and failure of consideration. A bill of excep- 
tions was sealed at the instance of the-plaintiff. The rulings 
of the presiding judge, in charges refused and given, present 
the following questions: 1. If one purchases a legal subdi- 
vision of the public land of the United States, on which an- 
other person had previously settled and made improvements, 
and as dn inducement to such settler to yield up the land, 
with the improvements, makes his promissory note for an 
amount agreed, is that note supported by such a considera- 
tion as to authorize a recovery thereon? 2. Will it vary the 
case that the amount of the note was prescribed by the mu- 
tual friends of the parties, to whom the matters of difference 
had been referred? ‘These questions were decided adversely 
to the plaintiff—a verdict was returned for the defendant, 
and judgment was rendered accordingly. 


A. Wurre, for the plaintiff in error, insisted, the considera- 
tion of the note was sufficient—1. It was a benefit to be con* 
ferred, in giving possession of theland. [Shaw v. Boyd, 1 
S. & P. Rep. 83; Comstock v. Smith, 7 Johns. Rep. 87 ; 
Parker v. Crane, 6 Wend. Rep. 643; Rhea, Conner & Co. v. 
Hughes, 1 Ala. Rep. 263.] 2. It was a submission to arbi- - 
tration, and for the prevention of litigation, which of itself is 
a sufficient consideration to sustain the note. [Kennedy v. 
Davis, 2 Bibb’s Rep. 343; 2 Id. 449; 6 Monr. Rep. 91; 1 
Atk. Rep. 10; 2 Id. 592.] 3. A fair and amicable conrpro- 
mise is a sufficient ¢éonsideration to sustain a bond. [Butler 
v. Triplett, 1 Dana’s Rep. 152; Sheppard v. Watrous, 3 
Caine’s Rep. 166.] 4. Again, there was a moral obligation 
to pay for the improvements upon the land, and an express 
promise which will support an action. [Cameron v. Fowler, 
5 Hill’s Rep. 215.] 
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S. F. Rice, for the defendant, made these points: 1. An 
intruder on public lands has no claim for improvements he 
may make thereon, either against the govornment or a sub- 
‘sequent purchaser from the government. [1 Ala. Rep. 219.] 
2. A note given by the purchaser to an intruder, in payment 
for improvements made before his purchase, or with the view 
of obtaining possession without suit, is without considera- 
tion—against public policy, and its collection cannot be en- 
forced. [11 Mass. Rep. 376.] 3. There is nothing in the 
present case to relieve it from these principles. 








> 

COLLIER, C. J.—A mere settler upon the public lands, 
even if he makes improvements thereon, is not entitled to re- 
tain the possession against a purchaser from the government. 
But as he entered and improved the land for his own benefit 
without an assurance, either express or implied, that his labor 
and expenditure of money, if any, would be compensated, he is 
under amoral obligation to yield the possession to the right- 
ful proprietor, whenever required. And as he is not permit- 
ted to dilapidate or remove buildings, or otherwise lessen the 
value of the land, he must give it up in the condition in 
which it was, when appropriated. by the individual pur- 
chaser. 

There is no moral obligation upon a purchaser, under such 
‘circumstancas, to pay the settler for his improvements. 
"They were made, not at the solicitation of the former, or un- 
der an intimation that he would remunerate the settler; but 
as we must infer from the record, at the suggestion of the lat- 
ter, and solely with a view to his own benefit. This being 
the case, there is no consideration founded either in legal or 
moral duty, which will sustain an express promise to pay. 

Shaw v- Boyd, 1 Stew. & P. Rep. 83, is a case strikingly 
analagous to the present. It was there held that a promise 
by the purchaser of a part of the public land, to pay for im- 
provements made thereon previous to his purchase, though 
beneficial to him, would not support an action at the 
suit of the promisee. The court placed its opinion upon 
the ground that the consideration was past, that the improve- 
ments were not made at the purchaser’s request, and conse- 
quently the promise was gratuitous. | 
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We can conceive of no difference in principle between the 
case of a verbal promise, and an undertaking to pay by prom- 
issory note, or specialty ; for even in the-latter case, the con- 
sideration may be inquired into, under the authority of the 
statute. 

The law was correctly ruled by. the Circuit Court—its 
judgment is consequently affirmed. 











HODGE v. THOMPSON. 


1. The grantor in a deed of trust, by which property is conveyed to a trus- 


tee, for the benefit of creditors, is not a competent witness for the trustee, 
in a suit by him to recover the trust property froma purchaser claiming 
through a sheriff’s sale, by virtue of an execution against the grantor. 

2. One who has indemnified the sheriff for seizing goods so conveyed, is not 
a competent witness to sustain the title of the purchaser from the sheriff, 
when the suit is by the trustee ; because, when the sheriff is indemnified, 
the purchaser, if evicted, may sue him as a warrantor of the goods pur- 
chased. 

3. The declarations of a grantor ina trust deed attacked for fraud, made pri- 
or to the execution of the deed, cannot be given in evidence to show the 
object and purpose of the deed. 


Writ of Error to the Circuit Court of Limestone. 


Dertinve, by Hodge against Thompson to recover a slave. 
Hodge claimed title under a deed of trust executed by one 
Daniel, by which the slave in controversy was conveyed to 
Hodge, in trust for the benefit of certain creditors of Daniel, , 
named in the deed, which also provided for the payment of the 
surplus, remaining after the satisfaction of the preferred debts, 
to Daniel. Thompson claimed under’a sale made by the 
sheriff, in virtue of executions issued against Daniel, subse- 
quently to the execution of the before mentioned deed. 
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At the trial, the plaintiff, Hodge, offered Daniel as a wit- 
ness, but the court rejected him on the ground of interest. 

The defendant, Thompson, offered evidence to show the 
declarations made by Daniel, a day or two before the deed 
was executed, to the attorney of one of the creditors named 
in it, with respect to the object and purpose of the deed. 
These were admitted against the exception of the plaintiff. 

One Myatt was also offered as a witness for the defendant. 
He was the plaintiff in one of the suits under which the 
slave was sold bp the sheriff, and indemnified that officer by 
bond, for making the levy and sale. The court admitted 
this witness, notwithstanding an objection from the plaintiff. 

The plaintiff excepted to the ruling of the court in these 
three particulars, and they are here assigned as error. 








H. Davis, for the plaintiff in error, insisted— 

1. .That the declarations of the grantor were not admissi- 
ble in the connection they were offered. [Gardner v. Tubbs, 
21 Wend. 169.] 

2. Myatt was clearly incompetent, because, if a recovery 
is had against the defendant in this case, he is either entitled 
to sue the sheriff, or to be subrogated to the bond executed by 
Myatt. [McGhee v. Ellis, 4 Litt. 244. ] 


A. B. Moore, contra, argued— 

_ 1. Daniel has a direct interest in recovering the slave, as 
his debt, for which it was sold, is paid by the sale, and a trust 
results under the deed. [Holman v. Arnett, 4 Porter, 63 ; 
Bank v. McDade, Ib. 252; Standifer v. Chisholm, 1 8. & P. 
453; Yarborough v. Scott, 5 Ala. Rep. 222.] 

2. The declarations of the grantor, prepartory to executing 
the deed, was proper evidence to go to the jury, to shew its 
purpose. [Phillips on Ev. 231, 234; Greenl. Ev. 200-1.] 

3- Myatt is responsible on his bond to no one but the she- 
riff, and he is inno wise connected with this action. 


GOLDTHWAITE, J.—1. Upon the question whether 
Daniel was a competent witness to sustain the title of his 
grantee, under the deed of trust, against that acquired by the 
purchaser at the sheriff ’s sale, the decisions of this Court, in 
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Pruitt v. Lowry, 1 Porter, 101, and Holman v. Arnett, 4 Ib, 
63, seem conclusive against his competency. By the sale 
under the execution, one creditor has received a direct satis- 
faction of his debt, and if the testimony of the debtor should 
cast the purchaser, the property, under the deed, would be 
applied to the satisfaction of his other creditors, or revert to 
himself. He has therefore a direct and immediate interest 
to produce this result, which is not, in our judgment, equi- 
poised by the remote possibility, that the satisfaction entered 
upon the execution may be set aside, if a recovery is even- 
tually had against the plaintiff in that case, for directing the 

sale. 

2. The competency of Myatt as a witness,‘depends upon 
the fact, whether he is or is not, responsible on his bond, in- 
demnifying the sheriff for selling the slave in controversy. 
It is very clear, the plaintiff here might have brought his ac- 
tion against this witness, for directing the levy and sale, if, 
as asserted, the title was valid under the deed. It is equally 
clear, a similar action might have been brought against the 
sheriff. Can it then be said, the responsibility is avoided, 
because the party has chosen to proceed in detinue for the 
recovery of the slave in the hands of the purchaser, who may 
have been induced to make the purchase in consequence of 
the indemnity to the sheriff? It is held, in the case of Mc- 
Ghee v. Ellis, 4 Litt. 244, that the sheriff is iiable whenever 
his vendee is evicted, in consequence of the entire want of 
title in the defendant, whose supposed property has been 
sold. Nor is this so unreasonable, as, without consme- 
ration it might be supposed. As before observed, the 
sheriff is liable to the person whose goods are wrong- 
fully seized, and sold, and there is no reason why he 
should be relieved from this liability, when the true owner 
chooses, as he may do, to pursue the purchaser instead of the 
sheriff. The case of Brummel v. Hart, 3 J. J. M. 709, goes 
the length of deciding, that the purchaser, when the creditor 
has interfered, by ordering the sheriff to levy and sell, has a 
direct remedy against him if evicted. On principle then, as 
well asthe authority of these adjudications, we feel warrant- 
ed in holding, that when the execution creditor has indem- 
nified the officer, and the purchaser is evicted for want of ti- 
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tle in the debtor, he may proceed against the sheriff as a war- 
rantor. Whether the rule extends beyond this, it is unne- 
cessary at this time to determine, as ‘this conclusion shows, 
the witness was directly interested to sustain the sheriff’s ti- 
tle, and was therefore improperly admitted as a witness for 
the defendant. _ 

3. The remaining point is, with respect, tozthe evidence of 
the declarations of Daniel, made previous to the execution of 
the deed, allowed to go to the jury, to show the object and 
purpose for which it was made. We cannot well see how 
this evidence was proper, as the object and purpose of the 
deed was to be ascertained from its face,"or by proof show- 
ing its falsity." It may be however, that the bill of excep- 
tions isnot so full on this point as was intended, and there- 
fore we shall decline any determinate opinion, beyond what 
has already beensaid. — 

For the error in the admission of the witness, Myatt, the 
judgment is reversed and the cause remanded. 


GARRETT v. RHEA, Apw’r. 


1. When the sheriff, under the act of 1828, returns the copy of an execu- 
tion, with the levy returned on the original, his certificate -is proof of all 
the facts, precisely as his return upon an original execution. 

2. When, in such a case, the venue is changed, the copy so made by the 
sheriff, may be certified by the clerk, and will have the same effect as in 
the county from which the venue was changed. If other papers are al- 
ledged to be substituted, it devolves on the party making the objection to 
establish it. 

3. Inferior cumulative evidence to the same point, is no reason for reversing 
a judgment, though improperly admitted. 


Error to the Circuit Court of St. Clair. 7 
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Triax of the right of property. An execution issued from 
the County Court of Cherokee, in favor of William Holloway, 
administrator of Charles Holloway, against ‘Warren Wash- 
ington, and came to the hands of the sheriff of Benton, by 
whom it was levied on a slave, and a claim interposed by 
plaintiff in error. The sheriff returned the original execu- 
tion to the Court from which it issued, and returned a copy 
to the Circuit Court of Benton, upon which he indorsed the - 
levy, &c., with a certificate, as follows: ‘I, Robert S. Por- 
ter, sheriff of Benton county, do hereby return this execu- 
tion to the County Court of Cherokee county, with this my 
indorsement on the same; and the bond given and affidavit 
made in this behalf, for ‘the purpose of the trial of the right of 
property, I have returned to the Circuit Court of Benton 
county, to be holden on the 4th Monday after the 4th Mon- 
day in September next, all of which I certify, this the 12th 
day of July, 1844. R. S. Porter, 

Sheriff of Benton county. 

I, Robert S. Porter, sheriff of Benton county, do hereby 

certify, that the foregoing pages attached, and on this sheet, 


‘is a correct copy of the original execution issued out of the 


office of the clerk of the County Court of Cherokee, on the 
1st day of July, 1844, in favor of William Holloway, admin- 
istrator, é&c., of Charles Holloway, deceased, against Warren 
Washington, for the sum mentioned in said copy. Also, I 
do certify, that the foregoing return, made by me, on said 
original execution, returned to office, is correctly set out and 
copied—all of which Ido certify. Given under my hand and 
seal, this 12th day of July, A. D. 1844. R. S. Porter, 
Sheriff of Benton county, Ala. 
The venue was changed to St. Clair county. Upon the 
trial in that court, the claimant objected to the reading of the 
copy of the execution, because it did not appear by the cer- 
tificate of the clerk of Benton Circuit Court, that a copy of 
the original execution had been filed in his office—nor whe- 
ther it was the copy of the original, as filed by the sheriff of 
Benton county—or whether it was a transcript of the record 
of the Circuit Court of Benton. The objection was overrul- 
ed, and the papers read to the jury. 
The plaintiff then read the statement of a witness, agreed 
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to be received as evidence, that the sheriff of Benton receiv- 
ed from the County Court of Cherokee, an execution, of which 
the one attached is a correct copy. That he levied the exe- 
cution on a negro boy, named T'om, then in the possession of 
Warren Washington, and worth about $300, and that the 
return on the execution was correct. ‘T'o the reading of this, 
the plaintiff objected, as not legal evidence of what it pur- 
ported to prove, but the court permitted it to go to the jury 
for what it was worth, to which the claimant excepted and 
moved the court to charge the jury, that the testimony did 
not authorize them in finding a verdict for the plaintiff in 
execution, which was refused by the court, and claimant ex- 
cepted. 

Judgment for plaintiff, and property condemned. 

Previous to the trial, Lewis Rhea, administrator de bonis 
non of Charles Holloway, was made a party to the suit, and 
the judgment rendered in his favor. 

These matters are assigned as error. 











T. D. Cuarke and Rice, for plaintiff in error, insisted, that 
there was nothing to show that the supposed copy was ever 
returned to the clerk’s office of the Circuit Court of Benton, 
or that ite was ever in the office. The clerk’s certificate 
does not show that this was a part of the record of the cause. 

The agreed statement should have been excluded ; it was 
not the best evidence of the fact. 


A. J. Waker, contra. 


ORMOND, J.—The 2d section of the act of 1828, Clay’s 
Dig. 213, $ 63, provides, that when property was leila on 
by virtue of an execution from another county, and a claim 
interposed to try the right, that the sheriff shall return the 
original to the county whence it came, with his return there- 
on, and make out a copy of the same, and his return thereon, 
and return the copy to the court of the county in which the 
levy was made; “and the copy of such execution shall be 
sufficient for the agent. proceed on, and La the right of 
the property levied on.’ 

This the sheriff has done in this case, in strict conformity 
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with the law. ‘The copy, when thus returned by the sheriff, 
has the same effect as the original would have, in other cases, 
and his certificate is proof of all the facts contained in the 
copy so returned, precisely as in the case of an original exe- 
cution. 

The fact that the venue was changed creates no difficulty. 
The copy there has the same effect as in the county from 
which it came. As it required no proof there to verify it, 
neither did it in St. Clair. By the change of venue, the clerk 
was required to send the original papers in the cause, and a 
transcript of the minutes and orders. He certifies that he 
has done so in this case, and this, with the other papers, was 
sent up. This is sufficient, prima facie. If other papers are 
alledged to have been substituted, it devolves on the party 
making the objection to establish it. This precise objec- 
tion was made and answered in the State v. Greenwood, 5 
Porter, 482. 

The statement introduced by consent, if not legal evi- 
dence, did not work any prejudice, as the same facts were 
established by the return of the sheriff, except the value of 
the slave levied on. . 

The judgment in favor of the administrator de bonis non, 
is authorized by the statute, Clay’s Dig. 227, $30. Let the 
judgment be affirmed. 











HAWKINS v. THE STATE. 


1, Where several persons are jointly indicted for a felony, they cannot claim 
separate trials as a matter of right, although they sever in their pleas: but 
the court, in its discretion, may allow them to be tried separately. 

2. Where the verdict recited in the judgment entry affirms the defendant’s 
guilt as charged in the indictment, but is defectively stated in what fol- 
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lows the consideratum est, the latter recital, as it is not a necessary part of 
the judgment, may be rejected as surplusage. 


















Writ of Error to the Circuit Court of Lowndes. 










The plaintiff in error was indicted, together with Reuben 
Harrison and Richard K. Harrison, for an assault and battery 
upon the body of Robert J. Lawrence, with intent to kill and 
murder, &c. R. K. Harrison, and Hawkins having pleaded 
“not guilty,” were tried bya jury, who returned a verdict 
of guilty, as to the latter, and acquitted the former; where- 
upon judgment was rendered accordingly, and Hawkins was 
adjudged to five years imprisonment in the penitentiary, and 
the payment of costs. 

On the trial, certain legal questions were reserved by 
bill of exceptions, which may be thus stated: 1. The de- 
fendants severally moved the court to allow them to be tried 
separately ; but this motion wasdenied. 2. Inempannelling 
the jury, the defendants refused to join in their challenges, 
and while empannelling the jury, a juror was called and put 
upon the defendants by the State, whom Hawkins was wil- 
ling to accept, and desired to be sworn, but Harrison chal- 
lenged him; thereupon Hawkins moved for a severance of 
the trial, and insisted that such was the operation of law, in 
such cases, but the court overruled the motion, and allowed 
the challenge by Harrison. 



























J. E. Beus#r and J. A. Exmore, for the plaintiff in error, 
made the following points: 1. Each of the defendants be- 
low were entitled to fifteen peremptory challenges, and the 
State to ten, (Clay’s Dig. 459, § 55;) and the practice has 
conformed to the law, even where several defendants are 
tried at the same time. 2. If several are charged in the same 
indictment, where the right to a peremptory challenge of ju- 
rors does exist, each has a right to a separate trial. [1 Pe- 
ters’ C. C. Rep. 118; 4 Johns. Rep: 296; 4 State Trials, 
566; Foster’s C. Law, 106 ; see cases cited in U.S. Dig. 359, 
§ 37.] Many of the English cases assert the reverse, but 
they have been decided in reference to the power of the 
crown. [1 Plow. Rep. 100; 9State Trials 11.] The mode 
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of summoning juries, the number of jurors to be summoned, 
and the power of sheriffs in such cases, is materially different. 
[4 Mason’s Rep. 170 ; Clay’s Dig, 455, $ 27 ; 456 $ 32.) The 
American cases which deny rhe right of severance, are found- 
ed upon the common law. [2 Dall. Rep. 585; 12 Wheat. 
Rep. 480. ] ‘ 

3. By no form of trial ean each of the defendants, where 
there are several, be deprived of the number of challenges 
which the law gives him. [6 Ohio. Rep. 87.] 4. The trial 
of joint defendants should be so ordered, that the regular pan- 
el for the week, or term, should, if practicable, furnish juries 
to try them, without resorting to by-standers—this can only 
be done by ordering separate trials. [Clay’s Dig. 455, $ 27; 
456, § 32; 459, § 53.) 5. The law is exceedingly liberal 
in permitting parties charged with criminal offences to chal- 
lenge jurors. [1 Eng. Cr. Cases, 224; 2 Leach’s Cases, 621; 
3 Camp. Rep. 208, 4 Taunt. Rep. 309.] 

6. The judgment on the verdict of the jury does not au- 
thorize the infliction of imprisonment in the penitentiary ; 
it affirms that the defendant is “ guilty of an assault with in- 
tent to kill.” 








Attorney GENERAL, for the State, insisted—1. It was 
clearly a matter of discretion with the court, under all the 
circumstances, to allow or refuse a separate trial. [Mar- 
chant’s case, 4 Mason’s Rep. 158; same case, 12 Wheat. R. 
480 ; Bixbe ease, 6 Ohio Rep. 86 ; 2 Hawk. b.2 ch. 41, § 8.] 
2. Each defendant being allowed the full number of chal- 
lenges guarantied by the statute, neither ean complain. The 
object of allowing challenges is not that the prisoner may se- 
lect his jury, but that he may object to those who are preju- 
diced against him—being tried by a jury to which he does 
not object, he cannot complain. [State v. Marshall, 8 Ala. 
302, and cases there cited; 6 Ohio Rep. 86; 12 Wheat. R. 
480.] 3. The course pursued by the Judge, in directing the 
jurors challenged to stand aside, was correct. Ifa juror is 
objected to by one, he must. be withdrawn as to all. . [See 
1 Plow. 100; 2 Hawk. 563; 2 Hale, 263, aud cases before cited. | 
4. The right to separate trials is not the consequence of al- 
lowing separate challenges. But if the prisoners claim their 
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right to separate challenges, then their trials may be separat- 
ed at the instance of the State, for the public convenience, 
and to prevent a failure of justice. [1 Plow. Rep. 100; 2 
Hawk. 563; 2 Hale, 263; Charnock’s case, 3 Salk. 81; 12 
Wheat. Rep. 484-5; 1 Ch. C. L. 535; Noble’s case, 9 Harg. 
St. Trials; Bixbe’s case, 6 Ohio, 86. | 


COLLIER, C. J.—The 55th section of the 10th chapter 
of the penal code, among other things provides, that “on a 
trial for any penitentiary offence, the accused shall be allow- 
ed fifteen peremptory challenges.” [Clay’s Dig. 459.] This 
enactment, it is insisted, makes it imperative upon the court, 
where several are charged in the same indictment, with a 
crime of the grade of that designated, to allow to each of the 
defendants a separate trial. 

At the common law, it must be conceded, that it was 
discretionary with the court, in such cases, to direct or refuse 
a severance. 

The precise ground upon which the right to a separate tri- 
al is rested, in the case before us, was most elaborately con- 
sidered in the United Statés v. Marchant, -et al. 4 Mason’s 
Rep. 158. There, a joint indictment was found against sev- 
eral for murder, who severally pleaded not guilty. A motion 
was made in behalf of one of the prisoners to be tried sepa- 
rately ; and this he claimed as a matter of right. Mr. Justice 
Story was of opinion, that upon a joint indictment for a cap- 
tal offence, it would be competent to try the prisoners, either 
jointly or severally ; that where the trial is joint, the right of 
peremptory challenges is in no degree narrowed or affected. 
Each prisoner, in such case, hasa right to challenge the full 
number, and, in this respect, is unaffected by what the other 
prisoners do. <‘ If, therefore, says the learned Judge, “in a 
capital offence, where twenty peremptory challenges are al- 
lowable by law, there is a joint indictment, and joint trial of 
several persons, each may challenge the whole number to 
which he is entitled ; and if there be two on trial, the chal- 
lenges may extend to forty; if three, to sixty,” &c. 

As for the question, whether. a juror challenged by one 
prisoner, and not by another, was to be withdrawn as to all, 
it was considered settled upon just and reasonable principles, 











a 








JANUARY TERM, 1846. 141 
~~ Hawkins v. The State. —=~S*é=<“‘—*~*~S*S 








that no man ought to sit as a juror, upon a joint trial, who 
was not in the estimation of all the prisoners indifferent as 
to all. 

In the case cited, it was argued for the prisoners, that the 
right of separate trial, when claimed, results necessarily from 
the several right of challenge. The prisoner, in favor of life, 
it was said, had a limited right to elect his jury. If he is 
tried alone, it is always in his power to say who that jury 
shall be. But if he is tried jointly with another person, then 
the jurors he may wish to serve on his trial, may be chal- 
lenged by the other prisoner, and so his right of election and 
selection may be materially impaired. The court thought 
that the argument took for granted, the very point in eon- 
troversy ; and while it conceded that the right to challenge 
for causeis unlimited, it affirmed that the right of perempto- 
ry challenge was restricted. 

It is asked, ‘“‘ what is the right of peremptory challenge, 
but a right to exclude from the trial any persons who are 
disagreeable to the party on trial? Suppose the panel to con- 
sist of 72 persons, and the challenges to be limited to 20, all 
that the prisoner can do is to exclude 20 from this list ; and 
it depends altogether on the order in which the jurors are 
called, who may be excluded or not. If the prisoner chal- 
lenge the first 20 who are called, the next 12 called from the 
remaining 52 constitute the jury. It is true, that if he choos- 
es to suffer any juror to be sworn, before he has exhausted 
his challenges, to that extent he selects his jury; but this is 
a mere incident to his right to exclude jurors, to a limited 
extent ; and not the principal object contemplated by the 
law.’’ The reason upon which the right of peremptory chal- 
lenge was placed in the argument at the bar, is not referred 
to by the text writers, but it is placed on the ground of the 
tenderness which the law extends in favorem vite, to these 
who are charged with capital offences, and is regarded for the 
most part as a concession to the caprice and prejudice of the 
accused. 

The power of one person, when tried alone, to say who 
shall compose his jury, even if those whose names are on 
the panel furnished, cannot be admitted, not only for the 
reason stated, but for the additional reason, that in a case like 
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the present, the State is authorized to challenge ten jurors, 
without cause ; and if this right is exercised, it may make it 
still more difficult for the accused to select the jurors whom 
he prefers. 

The view taken, is very fully sustained by the argument 
of the court, and the numerous citations made in the case 
referred to. ‘That case was removed to the Supreme Court 





.of the United States upon a certificate of division of opinion 


of the Judges of the Circuit Court, and was again considered 
upon a reference to the early English decisions, as well as the 
elementary writers upon criminal law. ‘The court said, that 
the right of challenge is not in itself the right to select, but to 
reject jurors. It enables the prisoner to say who shall not 
try him, but not to say who shall be the particular jurors to 
try him. ‘The law presumes that every juror sworn in the 
case is indifferent, and above legal exception; for otherwise 
he may be challenged. What jurors in particular shall try 
the cause, depends upon the order in which they are called ; 
and the result is a mere incident following the challenges, 
and not the absolute selection of the prisoner, resulting from 
his power of challenge.”” The English authorities cited by 
the counsel, for the plaintiff in error, are commented on, and 
it is very satisfactorily shown, that they do not sustain the 
conclusion which it was insisted at the bar they establish. 
None of the earlier adjudications, it was said, maintain that 
there could not be a joint trial, where the prisoners challeng- 
ed. What fell from Lord Holt in Charnock’s case, in res- 
pect to a several trial, referred solely to the public inconve- 
nience, on account of a probable defect of jurors, and not to 
any matter of right in the prisoners. [See Rex v. Noble, 19 
Harg. St. Tr. 1, 15; Howell’s St. Tr. 731.] 

In Bixbe v. Ohio, 6 Ohio Rep. 86, it was determined, that 
two indicted of a joint offence, may be tried jointly, though 


a separate trial is demanded by one of them; and where sev- 
eral are thus indicted, and put upon their trial, each must be 


allowed his separate peremptory challenge of jurors. T'o the 
same effect is the case of the United States v. Wilson, 1 Bald. 
Rep. 78. 

In the United States v. Shop, et al. 1 Peters’ C. C. Rep. 
118, the court permitted three of seven prisoners indicted 
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jointly, to be tried separately from the other four, upon a mo- 
tion by them, suggesting that the defence was different in 
some respects, and at variance with their co-defendants, and 
that it was difficult to agree in the challenges of jurors. It 
does not appear from the report of the case, that a separate tri- 
al’ was either claimed or conceded as a matter of right. So 
that the case is not an authority for the purpose for which it 
was cited. The People v. Howell, 4 Johns. Rep. 296, is 
equally inconclusive. It was there insisted, that the prisoner 
being entitled to a peremptory challenge, should not be tried 
jointly with his co-defendant. ‘To which the court replied, 
that he was not entitled to a peremptory challenge, and con- 
sequently the force of the objection was destroyed. ‘In all 
cases, at least where the right of peremptory challenge does 
not exist, and two persons are indicted jointly, they may be 
tried jointly or separately, at the discretion of the court. 
This is the settled practice, both here and in England, and 
no objection to it exists sufficient to outweigh the public 
convenience of the rule.” Certainly there is no affirmation 
in this, that if a challenge without cause be allowable, a sep- 
arate trial should be accorded as a matter of right. None of 
the cases cited show such to be the law, while the reverse. is 
supported, not only by express adjudications, but by reason- 
ing too potent, and too long recognized, to be disregarded. 
We are of opinion, that the law as we have stated it from 
Mason, was correctly adjudged, and without reiterating what 
has been said, we are content to conform to it; consequent- 
ly, the Circuit Court did not err in the points ruled in the bill 
of exceptions. 

The verdict of the jury affirms the guilt of Hawkins as 
charged in the indictment, viz: that he committed the as- 
sault and battery, with the intent to kill and murder. This 
is confessedly a finding co-extensive with the charge ; but it 
is supposed that the consideratum est, consequent upon the 
verdict, is defective, and that it does not show the plaintiff in 
error is subject to imprisonment in the penitentiary, although 
he is directed to be thus punished. That portion of the en~ 
try is asfollows: “It is therefore considered by the court, 
that the prisoner, C. Spencer Hawkins, is guilty of an assault 
with intent to kill, and that he be, and is hereby, sentenced 
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to imprisonment in the penitentiary,” &c. So much of the 
judgment as is an affirmation by the court of Hawkins’ guilt, 
may be rejected as surplusage. The jury had ascertained 
his guilt, and it was enough for the court, without reiterat- 
ing it, to have followed their verdict by adjudging the ap- 
propriate punishment. ‘This has been done, and the surplus- 
age cannot avoid the judgment.  Utile per inutile non vi- 
tiatur. 

The judgment of the Circuit Court is affirmed. 


+ 








TATUM, er av. v. MANNING. 


1. In an action of trover against the purchaser from one who is dead, his 
widow and son are competent witnesses for the defendant, it being shown 
that the estate of their relation is insolvent. 

2. When a father was one of the distributees of an estate, of which no ad- 
ministration was taken, and received, as his distributive.share, by agree- 
ment with the other distributees, the services of a slave until his son came 
to the age of 21, and the residue of interest in the slave was given by the 
distributees to the son, when of that age, in consequence of the intentions 
of the intestate to give him the slave—Held, that a purchaser from the father 
was not protected against the title of the son, by the statute of frauds, al- 
though the father had remained in possession of the slave for more than 
three years. The conveyance to the father is for a valuable consideration, 
and therefore the remainder is within the exception of the statute. 

3. In trover for slaves, the measure of damages is the value of the slaves, at 
the time of conversion, or at any time between that and the time of the 
trial. 


Error to the Circuit Court of Chambers. 


‘Trover, by Manning against Tatum and Manifee, to re- 
cover the value of a slave alledged to have been converted 
byhim. The plaintiffs in error were made parties to the suit, 
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as the personal representatives of Menifee, he having died 
during its progress. 

At the trial, the plaintiffs gave evidence conducing to prove 
that the slave was originally the property of John Spalding, 
who was without children, and had frequently expressed the 
intention to give one slave to his nephew, the plaintiff. 
Spalding, on his death bed, called a witness, and said his wish 
was, the plaintiff should have the slave which is the subject 
of the suit. The evidence further conduced to prove, that 
after Spalding’s death, the distributees of his estate met, and 
agreed to a division without any administration upon it. The 
share of each was small—less thana slave. Mark Manning, 
the father of the plaintiff, and a distributee in right of his wife, 
of Spalding’s estate, took the slave, which is the subject of 
the suit, under a stipulation to deliver it to the plaintiff, when 
he should reach the age of 21. In the meantime, the father 
was to take the services of the slave, and he got nothing 
more than these services for his share—unless some money, 
which was uncertain. The facts and stipulations of the di- 
vision were reduced to writing, and signed by each of Spald- 
ing’s distributees, but this was not produced. It did not dis- 
tinctly appear, whether the father took the slave as the pro- 
perty of the son, with the right to have its services until the 
son became of age, the services to constitute his distributive 
share ; or whether he took the slave as his own, under a pro- 
mise to deliver it to the son when he should come of age. 
Menifee purchased the slave in 1830,-from Mark Manning, 
for a fair price, and received from him a bill of sale. 

The defendant then offered to read the depositions of Mar- 
garet Manning, the wife of Mark, and mother of the plaintiff; 
also, the deposition of Wm. Manning, a son of the said Mark. 
These depositions were ruled out, because the witnesses were 
the heirs of Mark Manning, whose bill of sale was a warran- 
ty to the defendant. Evidence was then offered by the de- 
fendant to prove, that he died insolvent, but the court, not- 
withstanding, refused to admit the depositions. 

The court charged the jury, that if Spalding, on his death 
bed, declared his wish that the plaintiff shouid have the slave} 
though the same never had been reduced to writing, and if, 
19 
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to give effect to it, the distributees stipulated with Mark Man- 
ning, that he should take the slave as the property of his sou, 
use it until his son came of age, free of account, and then de- 
liver it to his son, they should find for the plaintiff, notwith- 
standing Menifee may have purchased for a fair price, with- 
out notiee. Also, that if the verdict was for the plaintiff, 
hire might be given for the slave, from the time plaintiff came 
of age, (which was in 1835,) up to the trial, notwithstanding 
ing the demand was made in 1842. 

The defendants excepted to these several rulings of the 
court, and they are here assigned as error. 
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B. F. Goopman, for the plaintiffs in error, insisted— 

1. That the depositions of the witnesses ought to have been 
admitted. [McKinney v. McKinney, 2 Stew. 17; Harrel v. 
Floyd, 3 Ala. Rep. 18.] 

2. Mark Manning, the vendor of the plaintiff in error, hav- 
ing been in possession of the slave for three years, must be 
presumed, in favor of creditors and purchasers, to be the ac- 
tual owner, no reservation in another, or limitation of his in- 
terest having been declared in the terms of the statute. [Sew- 
all v. Gliddon, 1 Ala. Rep. N. 8. 52; Myers v. Peek, 2 Ib. 
648; Oden v. Stubblefield, 4 Ib. 40.] 

3. The measure of damages in trover, is the value of the 
property and interest upon it, from the time of conversion. 
[White v. Martin, 1 Porter, 215.] As to what constitutes a 
conversion, he referred to Glaze v. McMillion, 7 Porter, 279 ; 
Gray v. Crocheron, 8 Ib. 191.] 


Baveu, for the defendant in error, contended— 

1. The witnesses being the heirs of Mark Manning, the 
vendor of the defendant, were competent to support his title, 
because if that was insufficient to protect the party, the assets 
to which as heirs they would be entitled would be subject to 
respond to his vendee when the warranty failed. The record 
in this suit would be evidence in one against the administra- 
tor of Manning to show an eviction. [Cowen & Hill’s Notes, 
1539. } 

2. It is not material to inquire whether the gift by Spald- 
ing to the plaintiff could have been sustained as such, in 
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strict law. It is sufficient that those interested in this ques- 
tion, admitted his right, and under that right delivered the 
property to the father. 'The delivery to him was a delivery 
to the plaintiff. [Sewall v. Glidden, 1 Ala. Rep. N. 8. 52.] 
3. It is true, the general rule is, that in trover, the value at 
the time of conversion, or at any subsequent period, is the 
measure of damages, (2 Leigh’s N. P. 15,) but when slaves 
are-the subject of the suit, it is their value, and that of their 
labor, [1 N. & McC. 221; Buford v. Fannin, 1 Bay, 
273.] 








GOLDTHWAITE, J.—1. There is some conflict of de- 
cision upon the first point made in this cause ; both as to the 
rule itself, and its application to particular cases. [See Cow- 
en & Hill’s Notes, 1539.] With us, however, in McKinney 
v. McKinney, 2 Stewart, 17, a distributee is held incompe- 
tent, prima facie, to testify in behalf of the personal repre- 
sentative ; yet, in that case, it is conceded, such a witness 
may be sworn, when it is shown affirmatively, that he has no 
actual interest in the estate. Without stopping to inquire 
whether the same rule governs the witness, when the per- 
sonal representative is not a party to the suit, but may be 
charged by reason of it, we remark, that here the exception 
shows the prima facie intendment of interest was rebutted 
by proof that the estate was insolvent. It being thus shown, 
that there was no fund to distribute, the apparent interest of 
the witnesses was disproved, and, in our judgment, their de- 
positions should have been allowed to go to the jury, in this 
aspect of the proof. See Cowen & Hill’s Notes, 1541, 114 
to 119, where many cases to this effect are collected. 

2. The next is a more important question, as it requires 
the examination of our statute of frauds, in a view which hith- 
erto has not arisen. ‘The cases of Myers v. Peek, 2 Ala. R. 
648, and Oden v. Stubblefield, 4 Ib. 40, establish that a res- 
ervation by the grantor, or donor, is void, under the statute, 
when the precedent estate is not supported by a valuable con- 
sideration, and the first taker has continued in possession for 
more than three years. On the other hand, those of The 
Bank v. Croft,6 Ala. R, 622, and Johnson v. The Bank, 7 
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Ib. 379, settle, that a conveyance of property, bona fide, fora 
valuable consideration, although for a determinate period, 
which is extended for more than three years, furnishes no- 
thing for the operation of the statute. It is unimportant. to 
quote the statute here, as it is set out in terms in the case 
first referred to, but it may be proper to remark, that one of 
its chief objects seems to be to cut off all reservations, limita- 
tions, remainders and conditions annexed to personal proper- 
ty; voluntarily conveyed by the grantor, and in which a pre- 
sent interest in possession is vested in some individual, unless 
the deed is registered in a particular manner. The precise 
question then is, does the conveyance of the slave to Manning, 
the father, come within the letter or spirit of the statute? 
It is evident enough, that the title of the son arises out of the 
donation to him; and it seems equally clear that the slave is 
toto be considered asa donation from the distributees of 
Spalding, rather than from Spalding himself, inasmuch as 
the intention of the latter was never consummated, or effi- 
ciently declared in his lifetime. The title to the slave de- 
volved upon whomsoever might be appointed as his person- 
al representative, and the rights of all partiesmay be consid- 
ed, as they would be if the personal representative, acting 
under the instructions of the distributees, had conveyed the 
slave to Manning, the father, until his son should attain the 
age of 21, with remainder to the son after that period. This 
conveyance, so far as the elder Manning was concerned, 
would be sustained by a valuable consideration ; that is, the 
slave for this determinate period, was conveyed in conside- 
ration of the distributive share to which he was entitled. 
The precedent estate in the slave being supported by a valu- 
able consideration, and being bona fide, would sustain a re- 
version to the grantor, within the principles established in 
the cases of Croft and Johnson, previously cited, and it there- 
fore becomes unimportant to consider, so far as the construc- 
tion of the statute is in view, how that reversion is after- 
wards disposed of. The circumstance, that instead of re- 
serving the remaining imterest in the slave, to the distribu- 
tebs, that is given by them at the same time tothe son, is the 
one which creates all the difficulty here; but, in our judg- 
ment, it is the same in legal effect, and in its consequences, 
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as if the remaining interest in the slave had been reserved to 
the distributees themselves. We come to the conclusion, 
there was no error in this regard, in the charge to the jury. 

3. The measure of damages, in an action of trover, is the 
value of the chattel at the time of conversion, or at any time 
between that and the time of trial. [Steph. N. P. 2711; 
Greening v. Wilkinson, 1 C. & P. 625.] The precise ques- 
tion, we believe, has not distinetly arisen in this Court, though 
the rule as stated, seems to be conceded, In White v. Mar- 
tin, 1 Porter, 215, and in Strong y. Strong, 6 Ala. Rep, 345, 
it is said, the plaintiff may always ayoid the difficulty of as- 
sessing the value by bringing detinue. In South Carolina; 
the rule with respect to slaves is so modified, as to allow the 
yalue of their labor to be recovered in addition to their value. 
{Banks v. Hatton, 1 N. & McC. 221.] But we are not aware 
of any reasons applicable to slaves, which may not be appli- 
ed to all other chattels capable of use. We think the har- 
mony of decision is better sustained by recognizing the same 
rules as governing al] descriptions of chattels. Indeed, itis 
evident, that the defendant to an action may not have realiz- 
ed the value of the hire, frona slaves which he honestly sup- 
posed to belong to himself. Independent of such considera- 
tions; however, our opinion is, that the reason given in Strong 
v. Strong, applies equally here, and that. the action of deti- 
nue should have been selected, if damages for the detention 
of the slave, was in part the object of the suit. As the charge 
with respect to the measure of damages is different from that 
which the law gives, there is error also in this particular. 

For the causes we have noticed, the judgment is reverse 
ed, and the cause remanded, 
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BABCOCK & GRIFFIN vy. WILLIAMS. 


1. A surety in a claim bond, is not precluded by a judgment improperly ob- 
tained against his principal, from resorting to a Court of Chancery, to es- 
tablish, that the property levied on and condemned; had been previously 
levied on by a senior jidgment creditor, and condemned, pending the trial 
of which, the last levy was made; and that the property had been deliver- 
ed, in satisfaction of the judgment of the senior creditor. 

2. A senior creditor does not lose his lien, because a claim is interposed, and 
returned tothe County Court for trial, but will continue until the suit is 
determined, when it may be reissued. 


Error to the Chancery Court of Barbour. 


Tue bill was filed by the defendant in error, and states 
that the Bank of Columbus recovered a judgment against 
Thomas Gray, and others, in the County Court of Barbour ; 
that on the 28th August, 1843, an execution issued on the 
judgment, and was levied on a negro woman, as the property 
of Gray ; that Gray, as the next friend of his wife, interposed 
a claim, and gave bond to try the right of property, with 
complainant as his surety in the claim bond; that a trial of 
the right was had in the County Court, and the negro woman 
found subject to the execution ; that on the 14th February, 
1844, another execution issued from said court, on the same 
judgment, and against the same defendant ; that by virtue of 
the execution, the sheriff demanded the slave previously lev- 
ied on; took her into possession, and sold her, under the last 
mentioned execution. 

That on the 31st October, 1843, two executions issued 
from the clerk’s office of the Circuit.Court of Barbour, one in 
favor of the plaintiffs in error, for $493 24, and one in favor 
of B. 8. Hawley, for $104 59, besides costs, against the said 
Gray, and were on the same day levied on the same slave, 
when Gray again interposed a claim on behalf of his wife, 
and the complainant as his surety for trial of the right; that 
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at the fall term, 1844, these trials of right of property came 
on to be tried, and the slave was found subject to the execu- 
tions ; that executions issued on the 6th December, 1844; up- 
on which the sheriff indorsed, that he demanded the slave of 
the complainant, and that he failed to deliver up the same, 
and that thereupon executions issued against Gray and com- 
plainant, for the debt of plaintiffs in error, and costs, the ne- 
gro woman having been previously delivered up to the she- 
riff to satisfy the execution in favor of the Bank, and sold by 
him. The bill alledges that both the plaintiffs in error and 
Hawley are non-residents. 

Babcock & Griffin answer, and admit the allegations of 
the bill, and a judgment pro confesso was taken against 
Hawley. 

The Chancellor made his decree, enjoining the collection 
of the judgments. From which this writ is prosecuted. 








Pryor, for the plaintiff in errors 
Sayre, contra. 


ORMOND, J.—It has been established by the previous de- 
cisions of this Court, that where an execution has been levi- 
ed on property, and bond given to try the right, a junior’ €x- 
ecution cannot be levied on the same property, pending the 
trial, though the property is left with the defendant in execu- 
tion. [Kemp & Buckeye v. Porter, 7 Ala. Rep. 138.] This 
being the fact, in regard to the two last levies made in this 
case, would have been decisive against their’ validity, if the 
objection had been taken in the Circuit Court, previous to the 
judgment on the trial of the right of property, and the’ only 
question is, whether the surety in the claim bond, can be 
prejudiced by the omission of his principal to interpose the 
objection. 

In our judgment he is not. He was not a party to that 
proceeding, and is not concluded by it. The facts then, are, 
that a statute judgment has been obtained against him, for 
not doing that which it was impossible for him to do, the 
slave having been previously delivered to the sheriff, and sold 
under the prior execution of the Bank. 
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gree affect the junior judgment creditors, or abridge any of 
their rights, but was superinduced by their own act, in levy- 
ing on property which was then in the custody of the law, 
and not subject to be levied on. 

Nor does it vary the case in the slightest degree, that the 
County Court had not jurisdiction of the trial of the right of 
property. The institution of that proceeding was the act of 
the claimant, in which the plaintiff in execution did not par- 
ticipate; it did not therefore affect the lien of the senior credi- 
tor, which continued until that suit was determined, when 
the execution was again reissued, and levied on the same 
property. 

This is a full and complete answer to the levy of the plains 
tiffS in error, but it is one which the complainant has had no 
opportunity to make at law, as the statute judgment conse- 
quent upon the return of the sheriff, is rendered ex parte. In 
such cases, it has been repeatedly held by this court, that the 
party aggrieved may seek redress in equity, and: it may be 
added, can obtain it no where else. 

The case, when stripped of all adventitious circumstances, 
is that of a surety for the delivery of property, levied on by 
three judgment creditors, which he has delivered up, and 
which has been absorbed by the senior exeeution. Uponno 
principle of justice or equity, can he be made responsible for 
the deficiency. 

We think however, he should be taxed with the costs of the 
Court of Chancery, the resort to which he might have pre- 
vented, by an application to the court of law, upon the trials 
of the right of property. The costs of this court, must be 
paid by the plaintiffs inerror. With this modification, the 
decree of the Chancellor must be affirmed. 
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THE BRANGH OF THE BANK OF THE STATE, 
AT MONTGOMERY, vse, &c. v. GAFFNEY. 


4, Where an action is brought upon the indorsement of a promissory note, 
the plaintiff’s right to recover cannot be made out by proof of a fraudu- 
lent concealment, or misrepresentation by the indorser, in respect to the 
ability of the maker to pay. Tomake sucha fraud available as a ground of 
action, it must be specifically declared on, in a suit brought by the party 
defrauded. 

2. A promissory note payable in bank, is by statute made subject to “ the 
rules of the law merchant, as to days of grace, demand and notice, in the 
same manner that inland bills of exchange,” &e. are; consequently, where 
such paper is indorsed, either regularly or irregularly, the indorser must 
be charged by a demand and notice. 

3.. Where commercial paper, past due, is indorsed, it cannot be assumed asa 
legal conclusion, that a demand of payment should be made by the holder, 
and notice of its dishonor given within any precise time; but in such case, 
all that can be said is, that the demand must be made. and the notice giv- 
en, ina reasonable time. The facts must be ascertained by the jury, and 
their verdict should be influenced by such legal analogies as are estab- 
lished. 

. Anaction may be brought without a previous request, where a party pro- 
mises to pay on demand, yet in the case of indorsed paper, the writ, or 
summons, by which a suit thereon is commenced, does not authorize the 
officer to whom it is addressed, to receive the money, or contemplate pay- 
ment otherwise than by legal coercion ; consequently it is not a sufficient 
demand to make a notice, whichis merely consequential, avail any thing. 


Writ of Error to the Circuit Court of Lowndes. 


THis was an action-of assumpsit, at the suit of the plain- 
tiff in error, against the defendant, as the guarantor of a pro- 
missory note. The declaration contains six or seven counts, 
but as the fourth is the only one in question, we will not no- 
tice the others. That count alledges, that the defendant, on 
the 20th of February, 1838, being indebted to Thomas Bry- 
ant in his life-time, in the sum of “two thousand dollars, 
transferréd, delivered, and indorsed,” a promissory note, ‘da- 
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ted the 17th January, 1837, due twelve months after date, 
to the Cashier of the Branch of the Bank of the State of Ala- 
bama, at Montgomery, or bearer, for fifteen hundred dollars, 
for ‘value received, negotiable and payable at said Bank, 
signed by one Joseph J. Burt, Edward W. Gilbert; and Jas. 
W. Taylor.” And the defendant, at the time of the transfer 
mentioned above, represented to the plaintiff, that the makers 
of'the note were solvent, and the same could be collected of 
them ; when, in fact and in truth, they were wholly insol- 
vent, “‘and of this fact the said defendant was fully advised 
and cognizant,” at, &c. And the “plaintiff avers that he 
sued the said makers, to the first court after he received the 
said note,’ at, to wit, &c., and at, &c. “judgment was ob- 
tained against them for the principal of said note, interest 
and costs ;” and upon that judgment an execution was issu- 
ed, on, &c., and placed in tle hands of the sheriff of, &c., 
who returned the same “no property” found, The plaintiff 
further avers, that the makers of the note were, at the time 
of the transfer and indorsement, wholly insolvent; of all 
which the defendant had notice, at, &c., and therefore be- 
came liable to pay, &c. ‘The defendant demurred to this 
count, and his demurrer was sustained; and the cause was 
tried on issues joined on some of the other counts. 

At the trial, a bill of exceptions was sealed at the instance 
of the plaintiff, from which it appears that the note of which 
the defendant is sought to be charged as an indorser was 
made at this time, by the parties, and for the amount alledg- 
ed, that the Cashier of the plaintiff is its payee, and that it 
is negotiable and payable as stated in the fourth count. It 
was also proved, by Daniel Royall, that, as the agent of Thos. 
Bryant, (for the use of whose administyator the present suit 
is brought,) he held a note of $1500, payable to the intestate, 
and due on the 15th January, 1838, made by Edmund J. 
Felder and the defendant; that witness and defendant went 
to Wetumpka about the Ist January, 1838, to make an ar- 
rangement about its payment. Inan interview with Felder, 
the latter represented that he was broke, and proposed to the 
defendant, to give the note, upon the indorsement of which 
this action is brought, in exchange for that which the wit- 
ness then held. Witness refused to receive it, when the de- 
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fendant said, if the makers were not good he was, and there- 
upon witness agreed to the exchange, if Felder and the de- 
fendant would indorse it. "To carry out this arrangement, 
all parties were to meet at the house of witness, in Lowndes 
county, by the 15th January, 1838; but they did not meet, 
and it was not consummated until the middle of February, 
when Felder and defendant made the indorsement, on which 
the latter was sued. The makers of this note were sued on 
the 12th March next after its indorsement, and witness ascer- 
taining that the money would not be made, notified the de- 
fendant that he would be looked to for payment, who replied, 
that he would avail himself of the want of diligence to charge 
him as indorser. There was no proof of any demand of the 
makers, protest or notice to the defendant, other than stated 
above. 

The record, showing the commencement of the suit against 
the makers of the note, as alledged, the recovery of judg- 
ment, issue and return of execution was adduced,.and laid 
before the jury as evidence. 

The court instructed the jury, that there had not been suf- 
ficient diligence used to charge the defendant. Thereupon 
the plaintiff prayed the court to charge the jury, that.if they 
believed a suit, was instituted against the makers of the note, 
to the first court after the indorsement to which they could 
have been sued, and defendant was informed of this fact .in 
a reasonable time thereafter, and was fully advised of the 
whole progress of the cause, and that the execution issued 
upon the judgment was unproductive, then he had sufficient 
notice to charge him on his indorsement. This prayer for 
an instruction was denied by the court. A verdict. was 
returned for defendant, and judgment was rendered accord- 


ingly. 








J. A. Etmore and. T. Wituiams, for the plaintiff in error, 
contended—1. That the fourth count alledges a_ fraudulent 
concealment, if not a representation as to the solvency of the 
makers of the note. [2 Porter’s Rep. 411; 3 Ala. Rep. 648 ; 
5 Id. 596; 7 Id. 956.] 

2. The charge given, and that refused, must be consider- 
ed applicable to all the facts in evidence : and under the sev- 
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enth count, not only a demand and notice, but an excuse for 
them might he shown. [7 Porter’s Rep. 175; 7 Ala. Rep. 
384.] 

3. It is admitted that there should be a demand and no- 
tice of non-payment, in case of the irregular indorsement of 
commercial paper, but the question of due diligence should 
be left to the jury, under all the attendant circumstancés, 
It is apparent from the evidence in the present case, that no 
injury resulted from the delay. 3 Ala. Rep. 610, 635, 648.] 

4. The defendant’s knowledge of the commencement, pro- 
gress and termination of the suit, is in itself evidence of de- 
mand and notice ; on demurrer, judgment should have been 
given for the plaintiff, and the charge given, passed upon the 
evidence as if a demurrer had been interposed. [22 Maine 
Rep. 164; 1 Bay’s Rep. 324; 1 McC. Rep. 202; 1 Hill’s 
(Law, ) Rep. 56; 1 itictiardson (Law) Rep. 397 ; 6 Ala. Rep. 
865 ; 1 Id. 511.] 

| 5. The note indorsed* by defendant was accommodation 
paper, made to be discounted at bank. By its indorsement, 
the defendant became, in legal effect, the drawer of a bill ac- 
cepted by the makers for his accommodation, [1 Porter’s R. 
313; 7 Ala. Rep. 256 ;] and as such is not entitled to notice 
‘of itsnonpayment. A note payable toa Cashier in the hands 
of one deriving no title from the Bank, imports on its face, 
that it is without consideration, [7 Ala. Rep. supra;] and this 
being so, he is not entitled to notice. [1 Porter’s R. supra. | 
The defendant cannot claim an exemption from these princi- 
ples, because he is a regular indorser. 








N. Coox, with whom was A. Gitcurist, for the defendant, 
insisted, that admitting the truth of every thing alledged in 
the fourth count; and still it did not authorize a recovery 
against the defendant. here is no fraudulent representa- 
tion alledged, nor does it appear that the plaintiff was deceiv- 
ed. The action is upon the indorsement and not upon the 
fraud. In fact the note was taken up on the credit of de- 
fendant’s name, and not his representation. If there was a 
fraudulent representation, plaintiff acquiesced in it, by retain- 
ing and suing on the note. [5 Ala. Rep. 596; Story on Con. 
108-9-10-11.] 
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‘The déféndant is sought to be charged upon’ the irregular 
indorsement of anegotiable note, and the ‘holdérs'‘must ¢m- 
ploy the same diligence as if he was a regular indorser, [3 
Ala: Rep. 610, 648 ;] and this principle applies, although the 
note was assigned after due, [7 Porter’s Rep. 175,] or in pay- 
ment of a pre-existing debt. [6 Ala. Rep. 668.] Even 
an express .agreement that a note shall not be sued, until af- 
ter a certain date, does not dispense with notice of non-pay- 
ment. [Chit. on Bills, 433, 434.] 

The rule of the law méitchinint requiring deitibna and notice 
is imperative, and can only be excused where a bill is drawn 
without funds in the hands of the drawee, [Chitty on 
Bills, 435, 436;] and the reasonableness of. notice is a 
question of law.  ([Clay’s Digest] There is nothing 
in the facts of this case which relieve it from the operation of 
the rule requiring prompt notice. Being informed that the 
suit against the makers of the note would be unproductive, 
and of every thing that transpired from the commencement - 
to the termination of that suit, certainly did not dispense with 
notice of demand and refusal. The indorser must be -in- 
formed that the holder of the paper looks to him for payment. 








[Chitty on Bills, 493-4.] It cannot be assumed that the 
court erred in the instruction to the jury, but the party ex- 
cepting should have shown it. [9 Porter’s Rep. 195.] ' If it 
were allowable to indulge presumptions, the facts repel the 
idea of error. 


COLLIER, C. J.—It may be, that the fourth count shows 
a misrepresentation or concealment in respect to the ability of 
the makers of the note in question to pay it, so as to subject 
them to an action for the fraud. Be this as it may, it is a 
point we will not stop to consider, as it cannot avail the plain- 
tiff in the case at bar. ‘The suit is brought upon the indorse- 
ment of the defendant, not io enforce a collateral liability, 
wholly independent of it ; consequently the question of frau 
vel non, is an inquiry without the issue. Besides, it may be 
asked, if misrepresentalion or ooncealment are imputable to 
the defendant, who has been prejudiced, and who did he in- 
tend to defraud? Certainly not the payee of the note, who 
is the plaintiff in this action; for it is not pretended that the 
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Bank ever was its proprietor, much less that it received 
the note in consequence of any influence or agency of the 
defendant. : 

If the agent of Bryant was induced by the fraud of the de- 
fendant, to receive the note, upon the indorsement of which 
the present suit is brought, then it is clear that the action for 
a fraudulent representation or concealment should have been 
brought in the name of. Bryant’s personal representative. 
The intestate alone was affected by the mala fides, and if it 
gave hima right of action against the defendant, that right 
did not enure to others, who might acquire the note under 
other circumstances, either as a payee or otherwise. A tort 
is not transmissible, so as to invest an assignee with the right 
to sue the wrong doer inhisown name. ‘Thisrule applies in 
all force to a fraud, whether practiced by means of conduct, 
either active or passive. 

It isshown by the proof, that Bryant did not become the 
proprietor of the note until after its maturity, and upon this 
hypothesis, we will consider the second point in the cause. 
By a statute passed in 1832, it is enacted, that bonds and oth- 
er instruments payable in bank, shall be governed by the 
rules of the law merchant, as to days of grace, demand and 
notice, in the same manner that bills of exchange and notes, 
payable in bank, now are. [Clay’s Dig. 383, $$ 13, 17.) In 
Kennon v. McRae, 7 Porter’s Rep. 175, it was held, that the 
fact of a note being over due when negotiated, did not dis- 
pense with the demand and notice ; that it was the duty of 
an indorser to demand payment of the maker, within a rea- 
sonable time after the transfer tohim of paper, and if it was 
refused, to give notice of nonpayment to the indorser. The 
undertaking of the indorser is made upon these considerations, 
and unless they are performed, it cannot become absolute, so 
as toentitle the holder to his action against him: and in this 
respect, there is no difference between paper indorsed before, 
and after it is due. See further the cases there cited, and 
Adam’s Adm’r. v. Torbert, 6 Ala. R. 865. ° 

The transfer of a note “not payable in bank,” which does 
not pass the legal title, is not embraced by the act of 1828, to 
define the liability of indorsers, but, is a warranty that the 
note may be collected of the maker by due diligence. What 
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constitutes diligence, has been held to bea question of fact 
for the jury, under all the circumstances of the case; but suit 
must be brought to the first term of the court to which it 
could be instituted after the maturity of the note, unless ex- 
cused by some sufficient reason, such as the insolvency of the 
maker, &c. [Jordan v. Garnett, 3 Ala. Rep. 610; Hall & 
Chilton v. McCampbell, Id. 633; Nesbit v. Bradford, 6 Ala. 
Rep. 746.] . 

In Milton v. DeYampert, 3 Ala. Rep. 648, the defendant 
was sued upon his indorsement of a negotiable note, of which 
he was not the legal proprietor, and the question was, what 
was the character of his ‘undertaking? Was it absolute or 
convitional? If the latter, what was the condition?) We 
held, that he was not liable as a co-maker, but as an indor- 
ser, and as the liability attaching to an irregular indorsement 
of a note merely assignable, was similar to that with which 
the payee was chargeable upon his indorsement, the same 
rule would apply mutatis mutandis to a note payable in 
bank. Further, that ‘‘a similar degree of diligence is ne- 
cessary to charge one who becomes bound by an imperfect 
indorsement,; as is necessary to charge an actual indorser.’’ 
Again, that although the contract of the defendant in that 
case, was ‘not an indorsement in the technical sense of’ that 
word, yet itis to be governed by similar rules, and his la- 
bility was complete as soon as the maker made default, and 
notice was given of the refusal or neglect to pay.” It was 
however, then left an open question, whether it was-not al- 
lowable to show, that due diligence, otherwise. than accord- 
ing to the requirements of the law merchant had been used 
to charge the indorser; or whether, if no injury resulted from 
the failure to give notice, the fact might not be proved as an 
excuse. 

Subsequently, in Lake v. Gilchrist, 7 Ala. Rep. 955, we 
said, that where there is an irregular indorsement of com~ 
mercial paper, the indorser must be charged by demand and 
notice. This conclusion, we think, is not inconsistent with 
principle; but harmonizes with the analogies of the law, 
and commends itself as furnishing“a certain rule, adapted to 
all cases. 

‘Where, however, paper past due is indorsed, it cannot be 
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assumed as a legal conclusion, that a demand should have 
been. made, and notice of its dishonor given, within any pre- 
cise.time. It is certainly the duty of the indorser, who be- 
come the proprietor of a note after its maturity, to demand 
payment of the maker within a reasonable time after the 
transfer to him of paper, and if refused, to give notice of non- 
payment to the indorser. The undertaking-of the indorser 
is made upon these conditions, and unless they are perform- 
ed, itcannot become absolute, so as to entitle the holder to 
his action against him. See Kennon v. McRae, 7 Ala. Rep. 
175, and cases there cited. Where a bill is indorsed after 
due, the indorsement is said to be equivalent to drawing a 
bill payable “at sight. [Chitty on Bills, 9th Am. ed. 242.] 
If this analogy be just, then it is impossible to lay down the 
measure of diligence which the indorsee, in such case, should 
employ, in order to secure the liability of his indorser. ‘“ With 
respect to the time when bills payable at, or after sight, 
should be presented for acceptance, the only rule, whether 
the bill be foreign or inland, and whether payable at sight or 
so many days after sight, or in any other manner, is, that they 
must be presented within a reasonable time; and as the draw- 
er may sustain a loss by the holder’s keeping it, any great 
length of time, it is advisable, in all cases, to present it as 
soon as possible ; but he is not obliged to present it by the 
first opportunity.”” [Chitty on Bills, 301.] The authorities 
all show, that the rule in respect to the payment of a bill pay- 
able at, or after sight, must necessarily vary with the circum- 
stances of every case. Eyre, Ch. J., in Muilman v. D’- 
Equino, 2 Bla. Rep. 56, considering the law upon this point, 
said, “I.do not see how the courts can lay down any pre- 
cise rule on the subject ;” and Heath, J., observed, ‘‘ Norule 
can be laid down as to the time for presenting bills payable 
at sight, or a given time after.” See further, Chitty on Bills, 
301 to 305, and cases cited in the notes. The reasonableness 
of the time within which the demand or payment should have 
been made, and notice of the maker’s default communicated to 
the defendant, depends upon the distance the respective par- 
ties reside from each other, the facility of communication, 
&c.; and consequently cannot be defined bylaw. In all such 
cases, the facts must be ascertained by the jury, and their 
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verdict should be influenced by such legal analogies as are 
established. 

It results from this view of the law, that the court should 
not have assumed that there had not been sufficient diligence 
used to charge the defendant on his indorsement ; if the evi- 
dence had shown, that a demand had been made of the ma- 
kers, payment refused, and notice thereof given to the in- 
dorser. The bill of exceptions affirms, that the only proof 
of a demand, was the institution of a suit upon ithe note, 
which the plaintiff ascertaining would prove unproduc- 
tive, notified the defendant, that he would be looked to for 
payment. 

Where a party promises to pay on demand, it has been fre- 
quently held, that an action may be brought without a pre- 
vious request, and the service of process is a sufficient de- 
mand. But that principle cannot apply to this case. Here, 
the undertaking of the defendant was, that the note should 
be paid on presentment to the makers, and that if they did 
not pay it, if duly presented, he would, if due notice of their 
default was given to him. The presentment for payment, 
then, was a condition precedent, and to warrant a recovery, 
against the defendant, the condition should have been com- 
plied with. [Chitty on Bills, 384, 385, note 1.] To make 
a demand good, it has been held, that it should be made by 
one who has the indorsed paper under his control, either as 
holder or agent ; and that the demand contemplates a readi- 
ness to receive the money, if the party offers to pay it. [Chit- 
ty on Bills, supra, and 401, 402.] The writ, or summons, 
by which a suit is commenced, does not invest the officer to 
whom it is addressed, with authority to receive the money— 
it isnot, in form, a request to pay it, nor does it suppose that 
the defendant therein will pay it, otherwise than by legal 
coercion. ‘There was, then, no sufficient demand .of the 
note, and the notice, which was merely, consequential, can 
avail nothing. 

There was no proof adduced atthe trial, of which the bill 
af exceptions informs us, which dispensed with, or excused 
a demand and notice. It cannot be assumed from the form 
of the note, that it was not an operative security for money 
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in the hands-of Felder—in fact, its indorsement by him and 
the defendant, may be regarded as an affirmation that it was 
recoverable of the makers. In the Planters’ and Merchants’ 
Bank v. Blair and Morrah, 4 Ala. Rep. 613, it was held, that 
when a creditor receives a note from his debtor, with other 
persons as seeurity, and the note is made payable to a bank, 
under the expectation that it will be discounted, the securi- 
ties are not discharged by the refusal of the bank to discount 
it; but the creditor may sue in the name of the bank, or 
transfer the note to another, who may in like manner use the 
name of the Bank to collect themoney. See the cases there 
cited, which fully sustain the conclusion of the court. ‘There is, 
then, no pretence for saying, that the note in question was 
made for the accommodation, merely, of Felder, or the de- 
fendant, and that they could not be prejudiced by its non- 
payment. 

This view is decisive of the case, and the judgment of the 
Circuit Court is affirmed. 











BISSELL & CARVILLE v. LINDSAY, er at. 


1. When property is conveyed to one, in trust for others, and is subsequent- 
ly levied on asthe property of the grantor, the trustee is not entitled to go 
into equity to restrain the creditor. 

2. Quere? Whether a State Court can restrain a party to a suit in the Courts 
of the United States, or the officers of those courts, from making a levy; 
but however this may be, the Marshal may be sued in detinue, either at 
common law or under the statute, for the recovery of slaves owned by a 
stranger, but seized under execution; and the Marshal’s refusal to accept 
a claim bond under our loca] statute does not invest a court of equity with 
jurisdiction. 
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~ Appeal from a decretal order of the Court of Chancery for 
the 19th District. 








Tue case made by the bill is this: 

In 1814, at Charleston, South Carolina, Thomas Bennett, 
the elder, made his last will, whereby he devised a lot of land, 
situate in Charleston, and bequeathed two slaves, as well as 
$3,000 in money, to Thomas Bennett, the younger, in trust, 
that the rents and uses of the lot, wages and labor of the 
slaves, and the interest, avails and produce of the money, 
should go to, and be allowed to, and for the support and ben- 
fit of John S. Bennett and his wife, jointly, during their lives; 
and after the death of either, to the survivor in the same man- 
ner; and upon the death of the survivor, to the children of 
John 8. Bennett, who shall survive him and his then present 
wife, and to his, her, or their assigns forever. But in case 
there should be no such surviving child or children, then to 
revert to the right heirs of the testator. 'The complainants 
charge, that the testators intention was, that the legacy was to 
be held by John S. Bennett, his son, free from his debts, con- 
tracts and engagements ; also, that the will was. deemed fully 
effectual for that purpose, by the laws of South Carolina. After 
the death of the testator, the will was duly admitted to pro- 
bate, in South Carolina, the legacy assented to by the execu- 
tors, and the trust assumed by Thomas Bennett, the young- 
er, who continued to act until the year 1834, during which 
he resigned the trust, and the complainants being then sub- 
stituted in hisstead, assumed the execution of the trusts, and 
continued to discharge the duties of trustees when this bill 
was filed. ' 

Sometime in 1834, John S. Bennett, being about to re- 
move with his family to this State, applied to Bennett, the 
trustee, for him to invest the funds so bequeathed in slaves, 
and ten slaves were purchased by the trustee, for the sum of 
$3,360, to beheld under the trusts of the will; at the same 
time the complainants received from the trustee $1,052, of 
the trust funds, to be invested in buying and settling lands, 
for the benefit of the trust. No bill of sale was executed by 
the trustee for the slaves, but merely an account current of 
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the trust estate with himself, showing a balance in his hands 
to the credit of the trust, of $1665. 

The first wife of John S. Bennett died in 1817, leaving 
two children surviving, who are now respectively the wives 
_ of the complainants, and he afterwards married another, who 
was living when the bill was filed. 

On the 23d March, 1836, the complainants assert that John 
Bennett was indebted to them, as trustees, in the sum of 
$1052, which he had received from the trustee, Thomas 
Bennett, as well as $430 which he had received on the sales 
of the two slaves specifically bequeathed-to the trust, and be- 
ing then in the possession of a plantation in Dallas county, 
and having expended these sums of money in its settlement, 
conveyed the plantation and the slaves so purchased with 
the trust funds, and one other slave, to the complainants. 
This deed was recorded in the County Court of Dallas, and 
the complainants assert, was intended to meet the same con- 
ditions as set forth in the will of the elder Bennett. The 
deed is exhibited, and purports to be in consideration of 
$10,000 paid by the complainants, and of the natural love and 
affection which he bears to his children, nine in number. The 
trust declared, is for the use of the grantor and his wife, dur- 
ing their joint lives, with remainder to the survivor, but to 
pay $3000 each, to the respective wives of the trustees, on 
the death of the grantor, which the deed asserts is in cons 
formity with the will of their grandfather, Thomas Bennett. 
Each of the other children, as it became of age, or married, was 
to receive the same sum, and the residue, after the death ot 
the grantor and his wife, to be equally divided between 
the surviving children and the issue of those who should be 
dead. 

Another deed was executed by John 8. Bennett, on the 
19th October, 1839, conveying eight other slaves to the com- 
plainants, in trust, that Bennett and his wifé®hould remain 
in their possession, and use, during their joint lives, and the 
survivor, during his or her life, with remainder to the chil- 
dren then living, of the said Bennett, and such as should there- 
after be born. ‘The consideration expressed ig $5000, and 
natural love aiid affection, but the complainants assert the 
true consideration to be, the receipt by Bennett, since the, 
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18th of November, 1834, of $1220, which he had received 
at various times, from the trustee, for the principal and bal- 
ance due the trustee, and $445 interest thereon. This deed 
is not alledged to have been recorded, and the same allega- 
tion is made, that it was intended to be in conformity with 
the trusts declared by the will of the elder Bennett. 

Rogers and Gray obtained a judgment against John S. 
Bennett, in the District Court of the United States, and Lind- 
say, one of the defendants, is alledged to pretend to have the - 
control of it, by having paid to Rogers and Gray the amount 
of it, as an indorser of the note upon which it is founded. 
Lindsay, at the filing of the bill, either had, or was about to 
levy on the slaves conveyed by the deeds of 1836 and 1839. 
The complainants offered the deputy Marshal, to procure a 
bond to be executed to try the right of property to said slaves, 
which the said deputy said he would not receive, as he was 
instructed to accept none but a bond for the forthcoming of 
the slaves at Mobile. 

The bill prays that Lindsay and the Marshal of the Unit- 
ed States may be restrained by by injunction from. proceed- 
ing against the slaves so conveyed to the complainants, and 
for further relief. 

An injunction having been awarded, Lindsay answered 
the bill, denying any knowledge or information of the 
facts. stated, except as to the execution of the deeds, and 
asserting them to be covinous, and intended to hinder, delay 
and defraud creditors. He also asserts a willingness to bring 
in the principal of the legacy, to be disposed of by the court, 
asserting that he is entitled to satisfaction out of all the uses 
vested in Burnett. He prays his answer may be considered 
as a demurrer to the bill, as containing no matter of equity, 
and ‘pleads that the District Court of the United States, is the 
only one which can restrain him in the pursuit,of satisfaction 
of its judgment. 

The Chancellor dissolved the injunction, on the ground 
that the complainant had adequate relief at law, and from this 
decretal order the defendants took an appeal. 








G. R. Evans, for the appellants, made the following points; 
1. The State Courts have jurisdiction to enjoin a party 
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from proceeding to enforce a judgment in another court. {1 
Kent’s Com. 410; Brown v. Ogden, 6 Halst. 370; Slocum v. 
Maberry, 3 Wheat. 2; 7 Mart. Lou. Rep. 416. 

2. The court of equity has jurisdiction under the circum- 
stances stated by the bill. [Calhoun v. Cozzens, 3 Ala. Rep. 
498. 

3. The answer not denying the circumstances out of which 
the equity arises, cannot dissolve the injunction. [Givens 
v. Frost, 4 Ala. Rep. 721.] 








Epwarps, contra. 


GOLDTHWAITE, J.—1. The only title disclosed by 
the complainants to the slaves, the levy upon which is sought 
to be prevented by this bill, isa mere legal one, whatever 
may be its intrinsic value, against the execution creditor. 
As such, it is not the subject of examination in a court of 
equity, unless by reason of some particular circumstances, 
which prevent a court of law from giving adequate compen- 
sation in damages. [Story’s Eq. $ 709.] No such cireum- 
stances are set out in the bill, and the general question pre- 
sented by it is, whether a court of equity will interfere to 
prevent a levy, upon the assertion that the property belongs 
to a stranger to the execution. We have recently held such 
interference to be improper, even at the suit of the cestué que 
trust, when there was a trustee invested with the legal title, 
{Marriott & Hardesty, et al. v. Givens, 8 Ala. Rep. 694;] 
and the same rule applies with full force to the trustee himself. 

2. Some stress is laid upon the allegation that the Marshal 
of the United States refused to allow the complainants to 
interpose a claim, as provided by our local statute, but in our 
judgment, this is a matter of no importance, because we can- 
not undertake, now, to determine whether the Courts of the 
United States are bound to.adopt our practice—that is a ques- 
tion which those courts will determine for themselves: con- 
ceding the Marshal was wrong, in refusing to allow the 
claim, it confers no jurisdiction upon our own courts, which, 
without it, they would not have, and the question may be 
considered as if our statute had no application. If the Mar- 
shal had levied upon the property of a stranger to the writ, 
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that gives him no authority to do so, and there can be no 
question he would be liable to an action of trespass or trover. 
It is unnecessary to determine whether our courts can inter- 
fere by injunction, to restrain a party in the courts of the 
United States, or the officers of those courts, from making 
levies, because we think the complainants have a ¢lear legal 
remedy, by an action of detinue, either at common law or un- 
der our local statute, which renders it equivalent to the ac- 
tion of replevin. 

We can see no reason why the Marshal, or his deputy, 
may not be sued in this action, as well as in trespass or tro- 
ver, and the cases cited by the complainants’ oounsel show, 
that replevin will lie in those States where that writ is not 
obsolete. There is, then, no reason shown why the action 
of detinue. was not resorted to, instead of this suit in equity, 
and as the question, whether the property 1s subject to the 
creditor or otherwise, can be detérmined in that form of ac- 
tion, the bill cannot be sustained. 

Decree affirmed. 











MAY v. THE STATE. 


1. An indictment against a pedlar, which does not alledge that the person 
charged with pedling, had not first obtained a license therefor, is bad, and 
a judgment founded on such an indictment, will be reversed. 


Error to the Circuit Court of Greene. 


Tue defendant was indicted for selling goods as a pedlar. 
The indictment is a follows: The grand jurors. &c., upon 
their oath, present, that John May, late of the county of 
Greene, on the Ist day of March, 1843, in the county afore- 
said, on the day and year aforesaid, did sell absolutely, one 
piece of Jeans cloth, to one Wm. C. Logan, against the peace 
and dignity of the State of Alabama. 
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The defendant pleaded guilty, and a fine was assessed 
. against him of two hundred dollars. He then moved in arrest of 
judgment—1. Because it was not alledged what kind of 
pedlar defendant was. 2. It was not alledged, that the com- 
missioners’ court of Greene county, laid a tax on pedilars. 3. 
That the'indictment does not negative that the article sold 
was not amanufacture of the State of Alabama. 4. That 
the penalties of the act of 1837, were repealed by the act of 
1842—which motion the court overruled, and gave judgment 
against the defendant. 

These matters in arrest of judgment are now assigned as 
error. 

Murpny, for plaintiff in error. 


Atrrorney GENERAL, contra. 
ORMOND, J.—The statute under which this jndictment 


is framed, declares, “‘ that in case any hawker, or pedlar, shal! 
barter, exchange, or sell, either absolutely, or for a limited 
time, any clock, or clocks, or other goods, wares and mer- 
chandize, of any kind whatsoever, without first taking out a 
license agreeably to the first section of this act, from the 
clerk of the County Court of the proper county, he shall for- 
feit and pay, for évery article he shall sell, the sum of two 
hundred dollars,” &c. 

This indictment is defective in not alledging that the goods 
were sold without first takiirg out a license. 

It is an established principle of criminal pleading, that if 
there be an exception contained in the same clause of the 
act, which creates the offence, the indictment must show neg- 
atively, that the defendant does not come within the excep- 
tion. [Archbold’s C. P. 53.] Such is the case here. It is 
not pedling which the law prohibits, but pedling without first 
obtaining alicense. The indictment does not, upon its face, 
charge an offence against the law, and the judgment render- 
ed upon it must be reversed. 
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NOLAND v. WICKHAM. 


1. To entitle a poor debtor to the benefit of the act which declares, “one 
work horse,” &c. shall be retained for the use of every family in this State , 
“free and exempt from levy or sale, by virtue of any execution or other 
legal process,” it is not necessary to prove that the horse had been broke to 
gear, or used in harness; but it is enough if he performed the common 
drudgery of the homestead, either by hauling wood, drawing the plow, 
carrying the family to church, &c., under the saddle or in traces. And 
he need not have performed all these services; if he is intended to be 
used in any or all of them, or in others of a kindred character, he comes 


within the exemption. 
2 Quere? May not a debtor, with a family, in this State, who has but two 
“work horses,” elect which he will retain as exempt from an “execution, 


or other legal process.” 
Writ of Error to the Circuit Court of Limestone. 


Tis was an action of trover, at the suit of the defendant 
in error, for the conversion of a horse. ‘The defendant plead- 
ed not guilty, and justification, and issue was thereupon join- 
ed, with leave to give any special matter in evidence ; a ver- 
dict was returned for the plaintiff, for $54 90, and judgment 
was rendered accordingly. 

On the trial, a bill of exceptions was sealed, at the instance 
of the defendant, from which it appears, that the plaintiff 
was the head of a family, residing in this State, that the horse 
in controversy, and another small filly, upwards of two years 
old, broke to the saddle, but not to gear, were all the horses 
he had; besides which he had neither a mule nora pair of 
work oxen. Further, that the defendant took the horse 
from the plaintiff’s possession and sold him. It was proved, 
on the part of the defendant, that he was, at the time of the 
levy and sale, a constable, and then had an execution in his 
hands for something more than $40; and in virtue thereof, 
seized and sold the horse in question. i 

It was then shown, on the part of the plaintiff, that he 
claimed the horse under the statute, and directed the defend- 


22 
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ant to levy on the filly, the latter refused to do so. The 
horse was worth about forty-five dollars. There was much 
conflicting testimony as to the fact, whether the horse was 
broke to gear at the time of the levy. Plaintiff ’s witnesses 
stated that a few days after the levy, he was worked in the 
wagon for half a day, and defendant’s witnesses testified, that 
in the spring, after the levy, he was hard to work in a plow 
—requiring two or three persons to manage him at starting. 
The value of the filly was not shown. 

The court charged the jury, that it was not important 
whether the horse was broke to gear ; if he was the only horse 
of the plaintiff, and was kept, or intended, for some ordinary 
kind of service or labor, even if that was riding only, he was 
a work horse within the meaning of the statute, and as such, 
could not have been levied on and sold, if the plaintiff was 
the head of a family. Further, that as between the horse 
and the filly, the plaintiff had the right to elect; and if, at 
the time of the levy, the plaintiff claimed the horse under the 
statute, and directed the defendant to levy on the filly, the 
latter should have surrendered the horse. 








J. W. McCune, for the plaintiff in error, insisted, that the 
construction given to the statute, which secures to a judgment 
debtor a right to retain a portion of his property, for the ben- 
efit of his family, is not supported, either by the letter or 
spirit of the act. . 


E. J. Jones, for the defendant in error. The statute in 
question, is beneficial, was intended to relieve the poor debt- 
or, and should be liberally expounded. By the term “ work 
horse,” we must understand one kept for labor or service, 
whether under the saddle, in the plough, &e If this con- 
struction be not allowed, then the only horse of a constable, 
sheriff, physician, mail carrier, &c. might be levied on and 
sold, merely because he was used for the saddle only, and 
had never been broke to the plough, or harness. The fami- 
ly would suffey just as much in such case, as if its head made 
a livelyhood by tilling the soil. But the proof showed that 
the horse worked in gear, and even if the court gave to the 
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statute too extensive a meaning, the defendant was not pre- 

judiced, and this court will not reverse the judgment, 

The words of the statute are, “work horse, mule or pair 
of oxen.”’ Now ‘all mules are intended for labor, hence the 
word “‘ work”’ isnot prefixed to this designation in the statute; 
but all horses are not work horses; some are intended for 
breeding, some for the turf, and others for labor. This lat- 
ter class were all intended to be embraced by the statute, 
wherever the service performed is such as is ordinary and 
usual. 

The statute gives a benefit to the defendant in ‘execution, 
and unless he claims it, the officer is not bound to leave any 
of his property. If the defendant must assert right to the pro- 
perty exempted from execution, he must have the right to 
elect between several articles, of which he was entitled to re- 
tain one. 








COLLIER, ©. J+—Among other things, it is enacted, that 
‘one work horse, mule, or pair of oxen,” ‘shall be retained 
by, and for the use of, every family in this State, free and ex- 
empt from levy or sale, by virtue of any execution, or other 
legal process.”” [Clay’s Dig.] The only point which we 
remember to have decided under this statute, is, that the ex- 
emption does not cover the property of one who has a family 
in another State, although he is here accompanied by a son, 
not shown to be dependent upon him. [Allen v. Manasse & 
Mosely, 4 Ala. Rep. 554.] 

It is not controverted in the present case, that the plaintiff 
had a family residing with him in this State, but to exempt 
a horse from liability to seizure and sale, under execution, it 
is insisted, he must, within the meaning of the act cited, have 
been broke to gear; or in other words, should be a draught 
horse, and have been used for that purpose. This construc- 
tion, we think, is entirely too restricted. The statute was 
doubtless intended for the benevolent purpose of enabling 
the head of a family to support, and at the same time 
contribute to the comfort and convenience of, those. of his 
own household who are dependent upon him. To give to it 
the scope and operation contemplated by the legislature, it 
will not do to limit the exemption toa horse that has actual- 





ALABAMA. 

ale Noland v. Wickham. 
ly performed service in a plow, orcart; but we must under- 
stand the terms “work horse” to mean, one that performs 
the common drudgery of the homestead ; as to haul wood, to 
draw the plow, to carry the family to church, &c., either 
under the saddle or in traces. It is not necessary that he 
shall have performed this service; if he has performed a part 
of it, and is intended as such a drudge, it is quite sufficient to 
bring him within the exemption of the statute. If the law 
were otherwise, then a horse purchased for the purpose of 
being used in traces, or harness, whenever the family requir- 
ed it, if he had not been broke to these, would be subject to 
levy and sale, though he had performed important service un- 
der the saddle, for the family. And this too, when it is 
known that the docility of the horse is in general such, 
that there are but few that cannot be induced to draw 
kindly. * 

It might so happen, that no member of the family, either 
from bad health or other cause, were able to drive a plow or 
cart; yet, if the only horse belonging to its head was used 
to ride to mill, to carry the children to school, and in other 
equally necessary or convenient service, surely it would not 
be insisted, that he was subject to execution because he had 
never drawn in traces or shafts. We cannot think, the Cir- 
cuit Judge misapprehended the law, in instructing the. jury 
as he did in the first charge excepted to. 

We incline to the opinion, that as the statute does not pre- 
scribe who shall elect which horse a defendant in execution 
shall retain where he has several, the right of election, if he 
claims it, devolves upon him. But does the evidence in the 
case before us, show that the plaintiff had more than one 
“ work horse,” according to the interpretation we have given 
tothoseterms? The horse left, was “a small filly, the rise of 
two years old, broke to the saddle ;” thus making the infer- 
ence legitimate, that she had not been employed in doing the 
ordinary service of the family. It results from this view, 
that the second charge is also defensible. The judgment is 
consequently affirmed. 














JANUARY TERM, 1846. 
Bagby, use, &c. v. Harris. 








BAGBY, use, &c. v. HARRIS. 


1. Nominal damages are always proper, when a breach of duty is made out, 
and the extent of the injury is not shown by the evidence. 

2, In an action against the sureties of a sheriff, for his neglect in releasing a 
boat attached under admiralty process, the fact that a subsequent sheriff, 
to whom final process was issued, could have seized and sold it, is not suf- 
ficient to mitigate the damages, unless the plaintiff is connected with the 
last neglect, by some wilful default. 

3. In such an action, to charge the sheriff, it is unnecessary to show, either 
a demand of the boat, he having gone out of office, or a distringas to him, 
if it is shown that he has parted with the custody. 


Writ of Error to the Circuit Court of Sumter. 


Dest upon the official bond executed by Wm. Johnson, as 
sheriff of Sumter county, for the due performance of the du- 
ties of that office. 

The first count of the declaration deduces the breach of 
the condition of the bond from the following facts: On the 
14th of June, 1837, Austin & Tardy sued out a writ of sei- 
zure against the steamboat Ponchartrain, to secure a demand 
of $2,588 ; this writ was delivered to Johnson, he then being 
sheriff, and under it he seized and took the boat into custody, 
but afterwards released it, whereby the said Austin & Tardy 
have wholly lost the benefit of said seizure. 

The second count sets out the same facts, and also, that 
Austin & Tardy recovered a judgment in their suit against 
the boat, for $2,747, besides costs, and thereupon sued out a 
writ of execution, or order of sale, on the third day of Au- 
gust, 1838, which was delivered to one Womack, then sheriff 
of Sumter county, to be executed, but this could not be done 
by reason that the said Johnson, so being sheriff, had releas- 
ed the boat from his custody, &c. 

The defendant pleaded—1. That the sheriff, Johnson, 
kept the steamboat, when seized, in his custody, until the 
return of the writ, without this, that he released the said 
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boat, as the plaintiff in his said breaches has alledged. To 
this the plaintiff replied, ‘that Johnson did not keep and 
hold the boat, as is alledged by the defendant in his plea, 
but on seizing the same, voluntarily took from one Burton 


and one Whitsett, a pretended bond with condition.” This 








bond and condition is set out in the replication, and is paya-, 


ble to Johnson, as sheriff, in the sum of $5,200, and the con- 
dition, after reciting the proceedings in the libel suit, and 
that Burton had claimed and replevied the boat, provides, 
that if the said Burton shall return the said boat, so that the 
same may be subject to, and taken on execution, or other fi- 
nal process thereon, then the bond to be void. It was as- 
signed by Johnson to Austin & Tardy, and returned to the 
office of the clerk of the County Court of Sumter, from which 
Court the writ of seizure issued. ‘“ And that the said John- 
son, upon the taking of this bond, without the consent of 
Austin & Tardy, released and discharged the boat from cus- 
tody, and has not since had or kept the same to answer to 
the exigencies of the writ. Upon this issue was joined to 
the country. ‘ 

2. A plea which was overruled on demurrer, and therefore 
unnecessary to be noticed here. . 

3. That true it is, &c: (admitting the facts of the execution 
of the bond, and the proceedings in the libel suit,) but the 
said Johnson, upon bond being executed to him, bearing date, 
§c., (setting out the bond as described in the replication to 
the first plea,)put the boat in the custody of the obligors (to that 
bond,) which said bond was assigned to the said Austin & Tar- 
dy, by the said Johnson, sheriff as aforesaid. And the defendant 
saith, afterwards, upon the rendition of the judgment in the 
case, and after the term of office of the said Johnson had expir- 
ed, a writ of execution was issued to the’sheriff who succeeded 
him, commanding the said sheriff to seize, &c. And that, 
whilst the said writ was so in the hands of the said sheriff, 
the said steamboat was ready, and could, and would have 
been surrendered to the exigencies of said writ, but that the 
said Austin & Tardy, by their attorney, directed the said 
sheriff not to proceed with the sale of the boat, but that 
they would proceed on the bond. On this the plaintiffs took 
issue. 
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At the trial upon these issues, a bill of exceptions was 
sealed, at the instance of the plaintiff, which discloses that 
the plaintiff gave in evidence the transcript of the record of 
the suit at the instance of Austin & Tardy against the steam- 
boat Ponchartrain, which resulted in a judgment of condem- 
nation to pay $2,747, besides costs. The writ of seizure in - 
the case, is returnéd by Johnson, as sheriff, that he had ta- 
ken the boat, and had her in custody. The order of sale 
was placed in the hands of the sheriff of the same county, 
one Womack, who returned that the said boat was not with- 
in his county. It was also proved, that at the time of the 
seizure, Johnson was sheriff of Sumter county, and of his own 
volition took the bond from Burton and Whitsett, set out in 
the pleadings, which he returned, assigned by himself, pend- 
the libel suit, to Austin & Tardy, into the clerk’s office, 
where it was placed among the papers of that suit. (The as- 
signment of the bond was drawn by the attorney of Austin & 
Tardy, but without their knowledge or authority. It was 
also proved, that Johnson went out of office on the first Mon- 
day of August, 1837, and that one Womack became and was 
his successor for the ensuing three years. The order of sale 
came to his hands, and was returned as before stated. Wo- 
mack entered upon the bond taken by Johnson, that it was 
forfeited, as the obligors had “ wholly failed to deliver and 
restore the steamboat within the county of Sumter.” 

There was also evidence conducing to show, that the boat, 
in April, 1838, was sold in Mobile, under admiralty proceed- 
ings in that court; and that it was purchased at said sale by 
one Stone, who then run it; but it was, during the time the 
order of sale was in- Womack’s hands, and before and after, 
frequently at Gainesville, in Sumter county, and could have 
been seized by him. There was also evidence conducing to 
show, the boat was worth more than the amount of Austin 
& Tardy’s judgment. 

The court charged the jury, that the bond taken, and the 
placing of the boat in the possession of the obligors, was not 
a performance (by the sheriff ) of his duty ; and that he and 
his sureties were liable for any injury Austin & Tardy might 
have sustained by means thereof. That if Womack com- 
mitted a default in not taking the boat, the default of John- 
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son was distinct from that, and Austin & Tardy could not, 
by Johnson and his sureties, be turned over to seek redress 
against Womack, for any default on the part of Johnson ; but 
if Womack could have taken and sold the boat, under the 
process received by him, the plaintiffs would be entitled to 
- recover slight damages, if any. The plaintiffs excepted to 
this charge, and now assign it ag error. 








R. H. Surru, for the plaintiff in error, argued— 

1: That the supposed liability of Womack was not a mat- 
ter either in bar or in mitigation of damages. [Webb v. 
Bumpass, 9 Porter, 201; Strange v. Kenan, 8 Ala. Rep. 816; 
West v. Tuttle, 11 Wend. 637; Whitehead v. Varnum, 14 
Pick. 523; Clapp v. Cowan, 7 Mass. 98.] 

2. In admiralty proceedings, the officer has no authority 
to bail without an order of court. [Dunlap, Adm’r, P. Ch. 7.] 
Here the bond is not within the scope of the statutes. [Rich- 
ardson v. Cleveland, 5 Porter, 257; S. P.2 Ala: Rep. 742.] 
And thereupon the sheriff is liable as foran escape. [Watson 
on Sheriffs, 23, 117, 86; 20 John. 64.] , 

3. It was the duty of the old sheriff to hand over the boat 
to his suecessor. [19 Viner, 451, $ 4; 18 Wend. 500; 21 
Wend. 236; 20 John. 64.] And as he surrendered the pos- 
session to another, he is liable to the action. [4 East, 504; 
15 Ib. 78.] 


H. I. Tuornton and Wo. G. Jones, for the defendant, ar- 
gued— 

1. That the boat itself was liable to be seized, as the lien 
was not destroyed by taking the bond, and if it was in the 
power of Womack to seize it, the actual damage resulted 
from his omission to do so. The addition to the charge of 
the words “ifany,” was probably induced by the circum- 
stance, that two distinct issues were submitted, and the 
eharge applied to the mitigation of damages upon the one, in 
the event they found the other against the defendant. 

2. But under the facts of this case, the defendaat was en- 
titled to a verdict, and therefore the court will not reverse. 
The sheriff cannot be expected to retain actual possession, 
by himself, of property levied: on, but may place it in the 
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hands of a bailee. He has no right to deliver it to his suc- 
cessor, or rather cannot relieve himself from liabily by doing 
so. [Watson on Sheriffs, 15; 7 Mass. 505; 2 N. H. 184; 
Bondurant v. Buford, 1 Ala. Rep. N.S. 359.] He by law is 
required to have the boat forthcoming in the event a judg- 
ment is obtained and ademand made. If otherwise, it would 
be his duty to watch the‘progress of the suit, in order to ascer- 
tain the precise moment of obtaining judgment. When then, 
the court charged, the plaintiff was entitled to slight damages, 
if any, it was an error, if at all, against the defendant, for he 
was clearly entitled to no damages whatever. 








GOLDTHWAITE, J.—1. The only mode by which the 
charge given in this case, can be made consistent in all its 
parts, is to take it as instructing the jury, that if the new 
sher™f, at some time when the final process was in his 
hands, could have seized and sold the boat, then, that slight 
damages only should be given, in the event any were assess- 
ed.. We incline to think that this is the proper interpreta- 
tion of what is set out in the bill of exceptions; and we the 
more readily take this view, because the rule is quite clear, 
that nominal damages are always proper when a breach of 
duty is ma@e’ out, and the extent of injury is. not shown by 
the evidence, and it is scarcely possible the law on this point 
should have been mistaken. [Loftin v. Williams, 16 Pick. 64; 
Whittimore v. Colton. 1 Gill, 478.] . 

2. But even with this interpretation, the charge, in our 
judgment, involves a serious error, Whenever a breach of 
duty is made to appear, there is no question that the person 
in default is answerable in damages to the injured party, to 
the extent of the injury; but it sometimes happens there is 
great difficulty in the application of this rule, when the par- 
ty to whom the duty is to be performed has other remedies 
of which he may avail himself, without proceeding for the 
breach of duty. Thus it has been held, when the omission 
of duty was in failing to return a bail bond, that the delive- 
ry, or the offer to deliver it, in season to enable the party to 
prosecute a sci. fa. would reduce the damages to a nominal 
sum. [Glozer v. — 2 Metc. 490.] And aneglect by an 
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agent to notify his Principal of the dishonor of a note, by 
which some of the parties to it are discharged, does not ne- 
cessarily cause a damage to the amount of the note, if there 
be solvent parties remaining bound upon it. [Bank of Mo- 
bile v. Huggins, 3 Ala. Rep. 206.] It was in view of these 

and similar decisions, that the charge was most probably giv- 
* en, but there is a manifest distinction to be observed when 
the principle which governs them is to be applied to the fail- 
ure of an officer to make the money upon an execution, or 
out of property attached. In either case, the party to whom 
the duty is due, has proceeded beyond a general liability, 
and is seeking to have the fruits of a specific lien. If the 
neglect of duty with reference to such process, is such, that 
the effect of a judgment appears to be lost, the amount of 
the judgment so rendered ineffectual, is prima facie the mea- 
sure of damages for the breach of duty, but even then itemay 
be lessened by evidence of the inability of the debtor to pay, 
[Welch v. Bartlett, 10 Mass. 476;] or by proof that the at- 
tached goods would produce only a part. of the sum. We 
are not prepared to say, that when the default is negligent 
only, and not wilful, that the damages might not be lessen- 
ed, if the officer was prepared to show, that the party had 
refused to take means within his power to coercé the demand 
from the original debtor; but, however this may be, we are 
entirely satisfied, that the damages cannot be mitigated by 
merely showing, that the original debtor was solvent and able 
to pay; or that, in the attempt to make him pay, other de- 
faults have taken place. If this was sufficient, it is evident, 
when the debtor is of sufficient ability, the excuse may be 
urged by each successive officer, and the plaintiff will only 
reach the fruits of his judgment when he finds one willing, as 
well as bound to perform his duty. We come, then, to the 
conclusion, that even if the new sheriff was able, under the 
process in his hands, to have seized and sold the boat, this cir- 
cumstance, unless the plaintiffs are connected with it by some 
wilful default, is not sufficient in mitigation of damages. 

3. It is insisted, however, that the evidence shows no 
breach of duty, by the old sheriff, inasmuch as no demand 
was made of him for the boat, and as that will be presumed 
to remain in his custody. The first breach assigned in the 
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declaration is, that the officer has not kept the boat to an- 
swer_ the judgment, and if this was made to appear, there 
certainly was no necessity to issue either an order of sale or 
a distringas to him—conceding, for the purpose of this argu- 
ment that he was entitled to retain the custody of the boat 
after the devolution of his office upon another. The breach 
of duty is complete, if he has so disposed of the boat, that 
the relators cannot have the effect of their judgment. [West 
v. Tuttle, 11 Wend. 639.] 

Judgment reversed and cause remanded, 








DAVENPORT v. BARTLETT & WARING. 


1, A vendee of land, with warranty of title, may purchase in an oustanding 
paramount title, or incumbrance, and may recover upon his warranty with- 
out an actual eviction ; but in such a case, he acts at his peril, and assumes 
the burden of proving, that he submitted toa good title, paramount to that 
of the warrantor. 

2. D, in a suit in Chancery, instituted by him against C and others, obtain- 
ed a decree for the possession of certain lands, which C had previously sold 
with warranty, and which were purchased with warranty by B & W;; the 
same decree requiring D to pay C a sum of money, and giving to C a lien 
on the land for its payment. C being liable to B & W on his warranty, and 
being insolvent, and a non-resident: Held, thata Court of Chancery would 
give relief, and direct the money due from D to C, to be paid to B& W, 
they having to quiet their title, purchased from D his interest in the 
decree. . 

. When a decree pro confesso has been taken for want of an answer, and a 
full and complete answer is afterwards filed—Quere? does not this of it- 
self, under the statute, set aside the decree, pro confesso, and purge the 
contempt, without any order of the court to that effect. But an answer 
filed under such circumstances, comes too late at the trial term, and after 
the master has reported, unless by consent of parties. 

4. A decree in,Chancery is conclusive as between parties, and privies to 
the bill as to all matters which were put in issue, and cannot be collateral- 
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ly impeached. Quere? Might not a clear clerical mistake be considered 
as amended, even when the decree came collaterally in question. 

5. A decree that D is entitled to certain lands, and that he be let inte*the 
possession, charged with the payment to C of a sum of money, does not 
make C a fortgagee of the lands, 

6. A mortgagee who is not inthe actual perception of rent, and dees not in- 
termeddle with the property, cannot be charged with rent. 

7. Where one is made a party toa bill, by an amended bill, which does mot 
admit that he is an assignee in bankruptcy, but suggesting that he claims 
some interest in the subject matter, and he appears, and does not answer 
the bill, .but merely demurs to it, the only effect is, to question the right to 
make him a party to the litigation, and upon the demurrer being decided 
against him, taking no further steps, must be understood as having aban- 

* doned the pursuit of the claim. 

8. In general, 2n amendment of a bill has the effect to destroy the prior 
proceedings for a contempt. But where one who had been in contempt, 
after the amendment of the bill, failed to file his answer, until after the mas- 
ter had reported, and especially in a case where he appeared before the 
master, and had all the benefit he could have derived from an answer, the 
objection that a formal deeree pro confesso was not entered, will not be al- 
lowed at the hearing, or in this court. , 

. Where the Chancellor, in making his decree in favor of the complainant, 
extinguished a debt which he owed to the defendant, to which no objection 
was made at the time, it will be no reason for disturbing the decree, as it 
is manifestly to the interest of the defendant, and would not have been made 
if he had objected to it. 

10. Matters of account must be brought before the master, and if rejected, 
excepted to, to enable the party to assign them as error. 

11. Where non-resident defendants appear, and submit to the jurisdiction of 
the court, a refunding bond is not necessary. 








Error to the Chancery Court of Mobile. 


Tue bill was filed by the defendants in error, on the 9th 
March, 1842, in which they alledge, that on the 2d May, 
1834, Benjamin F.. Copeland, being in possession, and claim- 
ing to be the owner, conveyed by covenant of warranty, to 
Remsen & Jude, all that portion of the Holman estate in Mo- 
bile, which lies east of Commerce street, (and which is par- 
ticularly described,) for the consideration of $16,000; that 
Remson & Jude, on the 10th April, 1835, sold the same to 
complainants for $40,000; that they knew of eno defect in 
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the title, relied on their warranty, and proceeded to make im-. 
provements—ex pending about $50,000. -* 

That they sold a portion of the land so purchased to one 
Collins and Schuyler for $40,000, and have since discovered, 
that one Gorham Davenport claimed an equitable title to one 
half the premises, and before the time of their purchase, in 
the. year 1832, had filed his bill in Chancery to recover it ; 
claiming under one Charles Brown, and making Brown, Cope- 
land, and the Bank of Norfolk, parties defendant ; that Cope- 
land answered the bill, and the cause came on to be tried at 
the fall term, 1837, of the Chancery Court, when a decree 
was rendered, establishing the right of Davenport, to the spe; 
cific execution of a contract, made between him and Brown, 
and an account was ordered to be taken of the monies due 
by Davenport, as the balance of the pur#hase money on his 
contract, when it was found, and decreed by the Chamecellor, 
that Davenport, should pay to Copeland $4,807 11, with in- 
terest from the Ist May, 1841, which was decreed a charge 
upon the estate, and that Davenport should be let into the 
possession of an undivided half of the land sued for, being 
the land conveyed to complainants, which decree remains in 
full force. 

That being unwilling to be evicted, and apprehending that 
the warranties of Copeland and Remsen & Jude, would not 
be availing, they purchased the interest of Davenport for 
$6,000, and procured the release of his title; that Copeland 
resides in Boston, and that both he and Remsen & Jude are 
insolvent ; that Copeland is now attempting to collect the 
amount of the decree against Davenport, by which means 
Copeland is about to make a gain to himself, by the breach 
of his warranty with complainants. Prayer, that Davenport 
and wife, and Copeland, be made defendants,.that the latter 
pay.the six thousand dollars to complainants, and they be 
decreed to have a lien on the decree in favor of Copeland, 
against Davenport, and for an injunction :, an injunction ac- 
cordingly was granted. 

Decrees pro confesso were taken against Copeland and wife 
and Davenport. 

On the 23d December, 1842, a commission issued to take 
the answers of Copeland and wife. In the transcript is found 
an answer of Copeland and wife, which was received by 
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the Register on the 7th February, 1843, and published jn 
open court, April 3, 1843. By their answer, they disclaim 
all interest in the matter in litigation, setting forth, that 
Copeland has been duly declared a bankrupt; that all his 
rights have passed to his assignee, Francis Hilliard of Mas- 
sachusetts, and pleads his discharge as a bar to any claim on 
his covenant of warranty. 

On the 8th of April, 1843, the defendants moved to dis- 
miss the bill for want of equity, which motion the court over- 
ruled, and directed the assignee of Copeland to be made a 

, party to the bill, which he was directed to answer within six- 
»ty days, and publication ordered. 

At the April term, 1844, Hilliard demurred to the bill, 
at which term the demurrer was overruled, and by con- 
sent a reference w& directed, to state an account, the master 
stated“n account, which on motion and petition of Davenport, 
was set aside upon the ground that he had a right to appear 
before the master, and offer evidence touching the account, 
and the matter was referred back to the master. 

In the transcript there is found an answer of Davenport, 
filed 1st April, 1845, and sworn to on the 7th of that month, 
giving an elaborate account of the various purchases by him, 
and others, of the land, and charging, that in the decree ren- 
dered in the suit instituted by him against Brown and others, 
there was a mistake; that he was not then, and is not now 
indebted to Copeland in the sum of $4,807 11, decreed to 
him, or in any sum whatever, and proceeds to state how the 
alledged mistake of the master originated. 

On the 26th March, 1845, the master made his report, in 
which he found, that Davenport was indebted to Copeland, 
in the sum of $4,807 11, being the amount found by the 
former report, and refused to allow Davenport the rent of 
three stores, on Water street, Copeland having been ejected 
from two of them, by a paramount title, and the other having 
been burned down, and not rebuilt, although the insurance 
money had been received, sufficient to erect the buildings. 

To this report Davenport excepted, and the exceptions 
were overruled by the Chancellor, who proceeded to make 
his decree. 'The Chancellor then determined, that the an- 
swers of Davenport and Copeland could not be considered, 
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because it did not appear that the decrees pro confesso had 
been set aside, or any leave given to file the answers, al- 
though the answer of Copeland was filed prior to April term, 
1843, and that, by agreement, the cause was heard on demur- 
rer, and referred to the master; and that it was too late now 
to file the answers. He further determined, that Copeland 
was not chargeable with rent, and that complainants were 
entitled to recover of Davenport the: amount found to be due 
from him to Copeland, dedutcting therefrom the amount of a 
note of $811 38, still due to Davenport, from the complain- 
ants on their purchase of his interest in the land. 

The plaintiffs in error assign the following errors: 1. In 
overruling the motion to dismiss for want of equity. 

2. In overruling the demurrer to the bill. 

3. In rejecting the answers of Davenport, and Copeland 
and wife. 

4. In proceeding in the cause after the death of Bartlett, 
without making his heirs parties. 

5. In overruling the exceptions to the master’s report. 

6. In the decree made. 


K. B. Sewatt, for plaintiff in error— 

The answers of Copeland and wife, and Davenport, were 
properly filed. The court acted upon the answers of the for- 
mer, in making the assignee in bankruptcy a party. The 
parties were not in contempt, either under the English prac- 
tice, or our statute, and the contempt, if any, was cured by 
the amended bill. [2 Con. 411; 1R. & M. 323.] 

The heirs of Bartlett were necessary parties, as it does not 
appear that the property belonged to the partnership. 

The complainants are not entitled to relief, as there has 
been no eviction, and indeed could be none, as the complain- 
antsialledge that they purchased from Holman’s heirs the 
paramount title. [1 Johns. C. 218; 1 A. K. M. 318; 1 Dana, 
305. ] 

If complainants claim as assignees of Copeland, assignee 
of the mortgage, then their purchase from Davenport, the 
mortgagor of the land, on which the mortgage debt was a 
lien, extinguished the mortgage debt. [7 Paige, 248; 1 Bai- 
ley Eq. R. 334.] 
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If complainants are not assignees of the mortgage, then 
neither they, nor Copeland, have any right or interest in the 
mortgage debt due from Davenport to Broown—they acquired 
under Copeland, merely a defeasible title to an undivided 
moiety. [2 Sum. 129.] 

In taking the account, Davenport is entitled to half the 
rents and profits of the three stores, west of Water street. 
Copeland, and those purchasing from him, came into posses- 
sion pending the suit of Davenpott against Brown, and are 
affected with notice. The rule is, that the mortgagee in 
possession, and those claiming under him, must account for 
the rents and profits. [1 Madd. 155, 290; 5 Vesey, 99; 5 
Paige, 9; 3 Russ. 458; 4 Vesey, 118, 481; 10 Id. 405; 5 
Pick. 146; Coote on M. 315, 320; 1 Johns. C. 385; 1 Paige 
202.] The rents and profits are incidents de jure to the own- 
ership. 

A mortgagee selling without the consent of the mortgagor, 
is chargeable with rents and profits, subsequent, as well as 
prior to the conveyance. [Coote on Mort. 315, 320; 4 Ves. 
_ 118; 2 Sum. 155.] All the sales from Brown and Copeland 
were made without the knowledge of Davenport. 

Assignee of mortgagee cannot set up adverse title against 
the mortgagor. [2 Sum. 146.] 

Mortgagee, or those claiming under him, in possession, are 
bound to keep the premises in repair. [2 J.J. M. 465; 2 
Y. & C. 117.] 

Davenport could not get possession under the decree of 
1841, Holman’s heirs, claiming by title paramount, were in 
possession of two of the stores, and if, because Copeland’s 
title to complainants failed, they are entitled to relief—for 
the same reason, Davenport is entitled to relief against Brown, 
his title also having failed. 

The bankruptcy of Copeland isa bar to any relief, agf his 
interest passed to the assignee in bankruptcy, and the bill 
was filed after his petition. 

If Copeland acquired an interest in the debt due from Dav- 
enport to Brown, by reason of his purchase from Brown, then 
by virtue of his absolute sale, on the 3d February, 1836, his 
right passed to his assignees, and so far as the complainants 
acquired any right by virtue of their purchase of a portion, 
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by their compromise with Davenport, they —_— that 
right. 

"The decree in favor of Copeland, upon this bill filed by 
Davenport against Brown was evidently a mistake, and the 
record furnished the means of correcting it. Such a detree 
could not be made to Copeland in his own right, and he must 
be understood as the mere representative of Brown. 

Davenport had the right at the reference to surchargé, and 
falsify, the account of May, 1841, and he pointed out a spe- 
cific error and mistake, which affected the merits of the case. 
[3 ‘Edwards, 73.] 

The rents and profits claimed by Davenport, arise upon 
the three lots west of Water street, improved by Davenport 
and Brown, in 1827. The purchase of the complainants 
was east of Water street. . 

There is no ground whatever shown for enjoining the note 
for $811 38 due from complainants to Davenport ; heis not 
alledged to be insolvent, and if he is indebted to Copeland, it 
furnishes no reason for the injunction. Besides, Davenport 
is liable for the costs of the suit instituted by him, 








Stewart, contra, relied on the following principles— 

1. Equity affords relief by attachment to recover equitable 
demands, by analogy to the statute attachment law. [7 
Ala. Rep. 217.] Copeland is both a non-resident and insol- 
vent. 

2. Equity will give a purchaser, as well as a vendor alien 
on the land and its proceeds, to recover back the purchase 
money, when the contract fails, or he is entitled to a return 
of it. 

3. Chancery will subrogate, and substitute a party, who 
is in reality entitled to a benefit which another is about to 
receive, and which in conscience he ought not to hold. [2 
H. & J. 455.] 

4. Chancery will not allow a party-to derive a benefit from 
his own breach of contract. 

The facts are, that Copeland sold and warranted to Rem- 
sen & Jude, who conveyed to complainants with warranty; 
it was then the duty of Copeland, to preserve the title. But 
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Davenport recovers from him, one half of the land, it is then 
the duty of Copeland to satisfy his demand, or pay complain- 
ant the loss. ‘The recovery of Davenport was for half the 
land, less the sum of $4,807 11, and Copeland having part- 
ed with all his title, this was a fund to discharge his war- 
ranties. 

The complainants are entitled to be subrogated to receive 
this nfoney, as it arises out of,and runs with the land. The 
same judgment which creates a breach of Copeland’s war- 
ranty, confers on him the right to this money. Can he pro- 
fit by a breach of his contract, and that by the very. sate 
decree. | 

Although there has been no eviction in fact, equity will 
so consider it, because complainants have sustained the loss 
which he warranted against, without fault on their part. 
The decree in favor of Davenport is conclusive of the breach 
of his warranty, as complainants are concluded by it. 

Neither Copeland, or Davenport, have answered the bill, 
as the decrees pro confesso were never set aside ; but the an- 
swer of Copeland on file, is‘a mere disclaimer of title, and the 
answer of Davenport, is an attempt collaterally to impeach 
the decree. rendered in his favor, in his suit against Brown 
and Copeland. The assignee in bankruptcy, though a par- 
ty, has merely demurréd to the bill, but has not answered 
it, he has never put in issue his title as assignee in bank- 
ruptcy. 

The claim for rent and profits cannot be sustained. The 
rents have been received by parties in possession, claiming 
the land as their own, and adversely to Copeland, though 
their title was derived from him. Davenport does not stand 
to these tenants in possession as mortgagor. His true atti- 
tude is rather that of mortgagee, as his title is derived from 
the decree, which gives him the right to the possession of 
the property. ‘The decree merely gives to Copeland a lien 
on the land for the sum decreed to him, he has no right to 
the possession. 

The death of Bartlett was not suggested to the court, and 
only appears in the answer of Davenport, which cannot be 
noticed. 

The amendment of the bill was not a waiver of the decree 
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pro confesso, there was no amendment as to Davenport, and 
no new answer was required of him. 
Hilliard is no party to the writ of error, and cannot as- 
sign error—nor can Copeland, as he disclaims all interest. 








ORMOND, J.—The first question which naturally presents 
itself, is, whether there is equity in the bill. 

The object of the bill is to have the benefit of a covenant 
of general warranty to land in the city of Mobile, executed 
by Copeland, to Remsen & Jude, who sold and conveyed the 
same land with warranty, to the complainants. It is not denied, 
that there has been a breach of this warranty, but, it is in- 
sisted that no action can be niaintained for its breach, either 
at law or in equity, because the complainants have not been 
evicted from the premises. 

The decree in favor of Davenport for one half of the prem- 
ises, in the suit instituted by him against Brown, Copeland 
land and others, would have been, if enforced by Davenport 
an eviction by title paramount, and a breach of the warranty 
of Copeland, he being the warrantor of the immediate vendor 
and warrantor of the complainants ; and his covenant running 
with the land, he would have been liable directlyupon it to 
them. = 
In Roebuck v. Dupuy, 7 Ala. Rep. 487, we intimated, 
that the plaintiff might recover in an action upon acovenant 
of warranty, though he had voluntarily yielded to a dispos- 
session, provided the title to which he yielded was a good 
title, and paramount to that of the warrantor; and upon ma- 
ture reflection, and examination of the authorities, we are 
satisfied that such is the law. Why should the vendee be 
compelled to involve himself in a law suit, when it is self- 
evident he must be defeated? What conceivable public or 
private good is to be accomplished by such a course? None, 
that we can conceive of, and we are therefore of the opinion, 
that the covenantee has the right to purchase in the incum- 
brance, or outstanding title, and sue the warrantor upon his | 
covenant. ‘The only difference in law, .between his pursu- 
ing this course, and submitting to an actual eviction, would 
be, that in the former he would act at his peril, and would 
assume the burthen of proving that he ‘submitted to a good 
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title, paramount to that of the warrantor. {Hamilton v. 
Cutts, 4 Mass. 352; Sprague v. Baker, 17 Id. 586; Mackay 
v. Collins, 2 N. & McCord, 186; Furman v. Ellmore, Id. 
‘189.] 

No doubt whatever can exist, that the title to which the 
complainants submitted, and which they quieted by their 
contract with Davenport, was a title paramount to that they 
derived from Copeland, as the title and right to possession 
was decreed to Davenport, in a suit instituted by him, against 
Copeland and others. ‘This decree, was in effect a breach of 
his warranty, as he is estopped from denying its correctness ; 
as were also the complainants, as they purchased from Rem- 
sen § Jude, pending the litigatién. 

It is elear, then, upon the principles above laid down, that 
upon the purchase by the complainants from Davenport, of 
his title under the decree, they could have sued Copeland 
upon his warranty, and that these facts would have been a 
breach of his covenant. If this be the rule at law, much 
more will it be so in equity, which regards the substance, 
rather than the form of things. 

The purchase by the complainants from Davenport, 
quieted their title, and secured to them the possession ; 
but.the decree gave to Copeland a lien upon the land, 
for the sum"decreed to be paid to himrby Davenport. ~The 
land was then to this extent incumbered, and Copeland 
being not only insolvent, but a non-resident, we think the 
complainants had the right to ask the aid of a Gourt of Chan- 
cery to extinguish this incumbrance, and to subrogate them 
to all the rights of Copeland under the decree. It cannot be 
doubted, that if Copeland were to call on a Court of Chan- 
cery to enforce this Hen, it would be extinguished by the ap- 
plication to ‘his demand of the claim of the complainants 
against him, on his warranty. This is, in effect, the true 
posture of the case, as the allegation of the bill is, “that 
Copeland is now using efforts for the collection of the said 
balance of purchase money, due from Davenport,” and he 
being insolvent, as well as a non-resident, it would be beyond 
the reach or control of the complainants, unless the Court of 
Chancery interposed, and enjoined Davenport from paying it 
over to Copeland. It being therefore necessary, and proper, 
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that equity should interpose, for the preservation of the fund 
and having jurisdiction for that purpose, it will retain it for 
all purposes. 

We think also, the jurisdiction of Chancery may be main- 
tained, upon the equity of our attachment law. This_ ques- 
tion is fully considered in Kirkman v. Vanlier, 7 Ala. Rep. 
226, where it was held, that an equitable demand might be 
attached in equity, in those cases where the law could ng@taf- 
ford adequate redress. In the elaborate case of Donovan v. 
Fisk, Hop. 83, the Chancellor refused relief, expressly on 
the ground that no attachment law existed in that State, and 
that therefore he had no right to condemn a debt, due to one, 
to the payment of a debt due by himto another. This prin- 
ciple is familiar to our jurisprudence, the legislature having, 
by various enactments, created a system, by which thedebts 
due to a debtor may-be reached by hiscreditor. This prin- 
ciple being recognized, and engrafted upon our law, ‘the 
duty of courts of equity to come in aid of the law, and make 
it effectual in all cases where the right exists, and where, 
without such aid, it would probably fail. a 

The Chancellor directed an account to be taken#¥o ascer- 
tain the amount due from Davenport to Copeland, it before 
proceeding to the consideration of the questions arising upon 
the exceptions to the master’s report, it is necessary to de- 
termine what were the issues presented. ti 

Copeland, and Davenport, having failed to answer the bill, 
decrees pro confesso were regularly taken against them. Af- 
ter the rendition of this decree, an answer of Copeland and 
wife, taken by commission, and appearing to be in all respects 
regular, was received by tht Register, through the post office, 
and filed in the cause, but no application Was made to the 
Chancellor, for leave to file it, or to set aside the decree pro 
confesso. At the succeeding April term, the bill was amend- 
ed by making one Hilliard, assignee in bankruptcy of Cope- 
land, a party to the bill, who appeared and filed a general de- 
murrer to the bill.. 

At the April term, 1844, the following entry appears : 
‘“‘ By consent of parties, this cause comes before the court on 
a general demurrer to the bill, filed by Hilliard, the assignee 
of Copeland, who by an order of the last term has been made. 
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a party, and it is agreed that if the demurrer be overruled, 
the matter must be referred to the master to state an account 
between the parties.”” The court then proceeded to render a 
decree, overruled the demurrer to the bill, and directed an 
account to be taken. . 

We will not now stop to inquire, whether the filing of an 
answer at any time before the cause is sét for hearing, does 
not@purge the contempt, and set aside the decree pro confesso, 
because it appears here, that by the consent of the parties, 
the cause was to be heard on a demurrer to the bill, and that 
if the demurrer was overruled, the court should direct an ac- 
count to be stated between the parties. This, under the cir- 

‘cumstances of this case, was an abandonment of the answer 
of Copeland, which indeed was a mere disclaimer of all in- 
terest:in the controversy, alledging his bankruptcy, and ap- 
pending his certificate as a bankrupt to his answer. So far 
as Copeland is concerned, it is wholly tinimportant whether 
this answer is to be considered as regularly in or not, as the 
answer is a full disclaimer of all interest in the controversy, 
and an*‘dmission that Hilliard had succeeded to all his rights, 
and Hilliard being made a party, it devolved on him to as- 
sert the nights which had previously existed in Copeland. 
How the décree affects him will be hereafter considered. 

The master proceeded to state an account, and made his 
report, which on the petition of Davenport was set aside, be- 
cause the master had refused to permit him to appear before 
him at the stating of the account. He also asked permission 
to file au answer, to which request it does not appear from the 
record, the Chancellor responded, but granted him permission 
to appear before the master and-econtest the account. On 
the 26th March, 1845, the master again stated the account, 
aud made his report, and on the Ist April after, Davenport 
filed in the office his answer. 

At the hearing, the Chancellor refused to nantes the an- 
swer, and in our opinion correctly. Whether Davenport is 
to be considered as a party to the agreement of April term, 
1844 or not, it is clear that after the cause has been heard on 
its merits, and referred to the master for an account, it-is too 
late for one in contempt, and against whom a decree pro con- 
Jesso has been taken, to file his answer, unless by consent éf 
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the parties, or by leave of the court.. Here, the answer was 
not filed until after the last account was taken, the account 
being taken on the 26th March, 1845, and the answer not 
sworn to and filed until the 7th April, afterwards, during the 
term at which the cause was finally disposed of. ; 

But in our opinion, the rejection of the answer was a matter 
wholly unimportant to Davenport. Its entire purpose was to 
impeach the decree rendered in hisown suit. No proposition 
can well be clearer, than that this decree is conclusive as to 
all the parties to the bill, whilst iteemains in force, and can- 
not be collaterally impeached. It Was rendered in his own 
suit, conferring on hgm important_benefits, clogged with cer- 
tain conditions. He cannot be permitted to affirm that por- 
tion of it, which gives him a title to the land, and the.right 
to its possession, and impugn the condition imposed of pay- 
ing to Copeland the sum mentioned in the decree. It may — 
be, that there is a mistake in the account then takenytaused 
as is alledged by a misapprehension of the master, but if such 
is the fact, it cannot be corrected in this suit. All who were 
parties; or privies, to the suit in which it was rendered, are 
estopped by it. 

It is further urged, that this matter was not put in issue in 
that suit, and that therefore it is not res adjudicata, and does 
not estop Davenport from denying his indebtedness to Cope- 
‘land. ¢ 

The bill was filed by Davenport to set up adeed executed 
to him by Brown, for one half of the land purchased by 
Brown from the heirs of Holman; to this bill Brown and 
Copeland, and others, were parties. Copeland answered the 
bill, and alledged that he wasa purchaser from Brown of one 
half the estate, without knowledge of the claim of Daven- 
port. That he first took from Brown a mortgage on the 
land, and afterwards purchased the entire property from him. 

The court, by its decree, set up the deed executed by 
Brown to Davenport, and which had been cancelled for a 
temporary purpose, and also set up the mortgage executed 
by Davenport to Brown, for the purchase money of the land. 
It-declared that the deed from Brown to Copeland, should 
be held to convey only an undivided moiety of the land. It 
further declared, that the mortgage executed by Brown to 
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Copeland, on the 2d May, 1832, for nine thousand dollars, 
should be a charge upon the undivided moiety of Brown, and 
if insufficient then it should be an incumbrance on the undi- 
vided moiety of the complainant, (Davenport.) A. reference 
was made to the master, to state an account, who reported, 
that there was due from Davenport to Brown $4,807 11, on 
‘his mortgage to the latter, and that there was $9000 due 
frorfi Brown to Copeland, with interest from the date of the 
mortgage. ‘The court also decreed, that the complainant, 
(Davenport, ) pay to Copeldnd, the sum of $4,807 11, with 
interest, and that it remain a charge upon said estate. 

It isnow urged, that we must understand, that the name of 
Copeland was inserted in the decree by mistake for that of 
Brown. It is useless to consider, whether, in the case of a 
clear clerical mistake, a decree or judgment might not be con- 
sidered as amended, when the question came up collaterally, 
as to the true meaning of the decree, because no such infer- 
ence can be drawn in this case. Copeland, who was a party 
to the suit, claimed to be a purchaser without notice, and to 
have a right to the land paramount to Davenport, he also put 
in issue the mortgage from Brown to him, upon the land, 
which he claimed to be due to him. The court, by its de- 
cree, recognizes his right, and the amount due upon his mort- 
gage, and having also ascertained that Davenport was in- 
debted to Brown, it transferred this debt to Copeland. Wheth- 
er the court was right in this, or whether either of these debts 
in fact existed, we shall not inquire. These were matters 
in issue between these parties, and they are now estopped 
from denying their correctness. That the Chancellor had 
power to decree, that the debt due from Davenport to Brown 
should be paid to Copeland, to whom Brown was also in- 
debted, is too clear for argument. [Clay and Moore, et al. 7 
Ala. Rep. 742.] But we abstain from the expression of any 
opinion, whether this power was wisely, or properly exercis- 
ed. It was a matter adjudged, and passed upon by the court, 
in relation to a matter growing out of the proceedings insti- 
tuted by Davenport himself, and put in issue by the answer 
of Copeland, and cannot be questioned in this collateral man- 
ner. 

The decree then rendered was a final adjudication of these 











JANUARY ‘TERM, 1846. 193 

Davenport v. Bartlett & Waring. 
matters, it settled, and was intended as a settlement of all 
these questions. It gave to Davenport the immediate right 
of possession, charged with the payment of the sum men- 
tioned, to Copeland, within the term of six months. At the 
expiration of this time, an execution could have been issued 
by Copeland for the collection of the money. Could Dav- 
enport have prevented the collection of this money, by the 
allegation that he was entitled to an account for rent, against 
Brown? Most clearly not, because the account had been 
settled, and adjusted, and it would be solemn trifling, to say 
that the decree of the court for a precise sum, was liable to a 
reduction every day after it was made, upon the very same. 
principle upon which it was made, and without any change 
of the facts existing when it was made. 

It is said that Davenport has not been able to obtain pos- 
session of a portion of ‘the property decreed to him. The 
decree of the court operates, and was intended to operate, 
only on those who _ were parties to the suit. 'The Chancel- 
lor could not, by any decree he could make, affect the rights 
of those who were not parties to the litigation. The decree 
was rendered in May, 1841, and it appears from the evidence 
adduced before the master, that three years previously, the 
heirs of Holman had recovered the possession of two of the 
stores, with the rent of which it is attempted to charge Cope- 
land, and have held them ever since, asserting a title para- 
mount, both to Copeland and Brown. The remaining store 
had been destroyed by fire previous to the rendition of the 
decree, and the insurance money paid to those who purchas- 
ed it from Copeland. Some small offices have been erected 
on the lot, but are not held under Copeland, or by his per- 
mission. No fact exists now, which did not‘exist when the 
decree was rendered, and no act has been done by Copeland, 
which could make him responsible to Davenport for the rent 
of this property. 

The decree securing to Davenport the possession, does not 
make Copeland a warrantor that he shall obtain the posses- 
sion, whatever may be its effect upon Brown. The whole effect 
of the decree, as it regards this question, upon Copeland is, that 
Davenport’s right, is paramount to his, to one undivided half. 
As, therefore, the parties cannot go behind the decree, and 

25 
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impugn its correctness, and as Copeland has done no act since 
which can subject him to an account for the rent of property 
which he did not possess, or control, and which was held by 
a title adverse to him, we think the exception was properly 
overruled. . 

It is also urged, that the decree, giving Copeland a lien-on 
the land, for the sum decreed to be paid by Davenport to 
him, makes him stand in the relation of a mortgagee in pos- 
session to Davenport. This view is clearly incorrect. The 
decree did not give to Copeland the right to enter upon the 
land, but merely charged the land with the payment of the 
-money, which could only have been rendered available, by 
application to a Court of Chancery, the right to the posses- 
sion of the land having been decreed to Davenport. If, how- 
ever, the effect of the decree was to place him in the attitude 
of a mortgagee, as in fact he did not enter upon the land, and 
take the profits, he cannot_be charged with the rent. A re- 
ference has been made to cases, where a mortgagee has been 
charged with rent, which he did not receive, as where he has, 
without the consent of the mortgagor, placed an_ insolvent 
tenant in possession of the mortgaged estate. Here, there 
has been no act of interference whatever, on the part of Cope- 
land, since the decree was rendered. The sale made by him 
of the property, was long anterior to the decree, under a title 
which he derived from. Brown, and in ignorance of the claim 
asserted by Davenport, and the rent which, in the account 
which was taken in the suit of Davenport, was allowed to 
him, was against Brown, and not against Copeland. Wheth- 
er that allowance was proper, or improper, is not a question 
in this cause. The decree, we repeat again, settled all these . 
matters, and the only question now is, what has transpired 
since, authorizing a reduction of the sum decreed to Cope- 
land, and as the response to this question is, that Copeland 
has done no act whatever, it follows that the decree must 
stand. 

It is further urged, that all the interest of Copeland in this 
decree, passed to his assignee, upon his bankruptcy. It does 
not distinctly appear, that Hilliard, the assignee in bankrupt- 
cy, is prosecuting this writ. If, however, such was the fact, 
he has never put in issue the fact of the bankruptcy of Cope- 
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land, which is not admitted by the amendment to the bill, 
making hima party. His answer, setting up the bankrupt- 
cy of Copeland, was not sworn to, and filed, and was not re- 
ceived as an answer to the bill. As the amendment to the 
bill, making him a party, did not admit that he had an in- 
terest in the litjgation, but called upon him to answer, and 
state what interest he had, the only effect of his demuurrer 
to the bill, was to question’ the right to make hima party to 
the litigation; it certainly did not put in issuethe bankruptey 
of Copeland. His course can admit of no other interpretation, 
than, that he abandoned the pursuit of the claim, as upon 
the demurrer being decided against him, he did not answer 
the bill, but according to the statement of the record, if in- 
deed that portion of it applied to him, consented that the 
cause should be referred to the master, to state the account. 

The amendment of a bill, has in general the effect to de- 
stroy the prior proceedings fora contempt. [1 Smith’s Ch. 
P. 305.] It is insisted here, that the amendment, was one 
in which Davenport had no interest, and is not therefore with- 
in the rule as stated. We donot thinkso. The amendment 
was important to Davenport, because it introduced another 
party upon the record, who claimed, or might claim, the right 
to the money he owed Copeland. Although the amendment 
nullified the process of contempt, it did not make it necessa- 
sary that another subpeena should issue, and the obligation 
still continued, to answer the bill. Instead of answering the 
‘bill, Davenport appears before the master, and contests the 
settlement of the account, and after the account was stated, 
and not until the term when the cause was finally heard, 
does he appear and file his answer. «In our judgment, this 
must be considered as a waiver of hisright to answer the bill. 
The decree pro confesso is quite a matter of form, and set 
aside upon the appearance of the party. In this case, Dav- 
enport is not in the slightest degree prejudiced by the rejec- 
tion of his answer, as, in point of fact, he raised before the 
master, the defence set up by the answer. Whatever, there- 
fore, might be the general rule, in such a case as this, where 
the answer has not been filed until after the account was 
stated, and especially, because the, answer, if received, could 
not in the least vary the decree, we think no objection can 
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be raised at the trial of the cause, or in this court, that a for- 
mal decree pro confesso was not rendered. 

No suggestion was made to the court, of the death of Bart- 
lett, except in the answer of Davenport, which was not re- 
ceived, or acted on, by the court, and cannot therefore be 
considered here. : 

Of the $6,000 which the complainants agreed to give Dav- 
enport, to quiet their title, and for his interest in the decree, 
it appears there was still due him ¢811 38, for which he 
held their note, and the Chancellor decreed that it should ex- 
tinguish by that amount, the sum decreed to the complain- 
ants to be paid by Davenport, having-at an early stage of the 
cause granted an injunction to his proceeding at law to en- 
force it. It might perhaps be ,well doubted, whether this 
injunction was properly granted, as it is not alledged in the 
bill, that Davenport is insolvént, and the complainants must 
have contemplated when they gave it, that it might be en- 
forced before they had any claim on Davenport, as that de- 
pended on their being subrogated to the rights of Copeland. 
That decree has now been made, and we are at a loss to con- 
ceive, what possible benefit can result to him, from permit- 
ting this note to remain unsatisfied. It would seem, that if 
this is an error, it is one against the complainants, as their 
claim is reduced to a judgment, whilst his is but a chose in 
action. It is clearly for the benefit of the party who now 
complains of it, and at whose instance the Chancellor would 
have been authorized to make it against the objection of the 
complainant, as an extinguishment of so much of the debt. 
In this aspect, the Chancellor no doubt considered it, and if 
the offered benefit had been refused, it would doubtless have 
been omitted out of the decree, as the complainants could 
have had no motive in insisting upon it. We are clear in 
the opinion, that the decree should not be disturbed for this 
cause. 

It is further objected here, that the account is incorrect, in 
not allowing to Davenport the costs which were decreed to 
be paid by Copeland and Brown, in the suit of Davenport 
against them and others. This point does not appear to have 
been raised before the master, or if raised, that an exception 
was taken for his refusal to allow it; it cannot therefore be 
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considered here. In addition it may be remarked, that it 
does not appear for what portion of these costs Davenport is 
responsible, or whether he has, in fact, paid any part of it. 

It appears that the complainants, in 1838, purchased the ti- 
tle of Holman’s heirs, to the property they had previously 
purchased from Remsen & Jude, who purchased from Cope- 
land. We are unable to see how this fact can be of any im- 
portance in this suit. The complainants do not rely upon it 
as the purchase of a title paramount to that of Copeland, and 
certainly Davenport has no right to object to it. His title 
was superior to that of the complainants, and if it be true 
that the title of Holman’s heirs is paramount to all the rest, 
it would only show, that in their anxiety to fortify their title 
they had purchased from Davenport a title of no value. This 
however, is a matter which cannot enter into this inquiry. 
Whether the title of Holman’s heirs is good or bad, is a mat- 
ter with which Davenport has no concern or interest whatev- 
er, as it is not set up by the complainant against ‘either him 
or Copeland. 

This is not a case in which it was necessary to guard the 
interest of non-residents by a refunding bond, as was held to 
be necessary in Erwin y. Ferguson, 5 Ala. R. 167. Here it 
appears that Copeland appeared and moved to dismiss the bill ; 
his answer too, is on file, disclaiming all interest in the con- 
troversy. Hilliard, the other non-resident, appeared and de- 
murred to the bill, and consented, that if the demurrer was 
overruled, the master should state an account. These acts 
must be construed to be a voluntary submission by these par- 
ties to the jurisdiction of the court. They are not therefore 
in the predicament contemplated by the statute making a re- 
funding bond necessary. 

The result of our examination is, that the decree of the 
Chancellor should be affirmed. 
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SHIPPEY AND ANOTHER v. EASTWOOD. 


1. A pleatoa | promissory note that it was ntade op Sunday, i in order to pro- 
cure the discharge of the principal maker, who had been arrested on the 
same day, upon a charge of bastardy, is good; and a replication that the 
makers, with a knowledge of the facts alledged, “did ratify and acknow- 
edge the note,” and then “ promise to pay the same,” is not a sufficient an- 
swer to the plea. 

2. When an immaterial issue is tried, a repleader will in general be awarded ; 
but where the cause is also tried upon the general issue, and the party com- 
plaining may have had every advantage under it, which he could have 
had if the appropriate issue had been joined, upon the special plea, and 
there is nothing in the record to indicate that he was prejudiced, an appel- 
late court will not reverse the judgment, that another trial may be had. 


Writ of Error to the Circuit Court of Pickens. 


TuIs was a suit commenced before a justice of the peace, 
ona promissory note made by the plaintiffs in error, together 
with Uriah Kerby, on the 8th January, 1844, by which they 
promised to pay to the defendant the sum of $25, on the Ist 
day of April-next thereafter, for the maintenance of the child 
of Elizabeth Morehead, provided the child should live. 

Among other pleas, the defendant pleaded that the note in 
suit was not made for any work of necessity, or charity, but 
in the regular course of worldly business and employment ; 
and (being so made,) was on the first day of the week, com- 
monly called Sunday, under'the following circumstances, viz: 
Uriah Kerby, the principal in the note, was arrested upon the 
Sunday on which the note was made, upon a charge of bas- 
tardy ; that the child of which he was charged to be the fa- 
ther, was born of the body of Elizabeth Morehead, and that 
the note in question was made by Kerby, as principal, and 
the defendants as his sureties, in discharge of the arrest, on 
Sunday. ‘To this plea the plaintiff demurred—his demurrer 
was overruled ; and thereupon a replication was filed, alledg- 
ing, tHat the defendants well knowing the facts stated in the 
plea, “did ratify and acknowledge the note sued on,” and did 
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then “ promise to pay the same,” &c. The cause was sub- 
mitted t6 a jury, who returned a verdict in favor of the plain- 
tiff for the amount of the note and interest, and judgment 
was rendered accordingly. 








P. Martin and B. W. Huntinertor for the plaintiffs in error. 
W. Cocuran, for the defendant in error. 


COLLIER, C. J.—By a statute passed in 1803, it is ¢n- 
acted, that ‘“‘no worldly business or employment, ordinary or 
servile work works of necessity or charity excepted,) &c. 
shall be done, performed, or practised by any person or’ per- 
sons within this State, on the christian Sabbath, or first day 
of the week, commonly called Sunday ; and every person 
being of the age of fourteen years or upwards, offending in 
the premises, shall for every such offence forfeit and pay the 
sum of two dollars.” This act goes quite beyond the 29 
Caro. 11,ch. 7, $ 6. That statute declares that no trades- 
man, artificer, workman or laborer, or other person whatso- 
ever, shall do, or exercise any worldly labor, business, or 
work of their ordinary calling, upon the Lord’s day, works 
of necessity and charity only, excepted. [O’Donnel v. Swee- 
ney, 5 Ala. Rep. 467; see also, Pierce v. Hill, 9 Porter’s R. 
151.] The English statute restricts its prohibition to one’s 
“ordinary calling,’ while our statute goes so far as to pro- 
hibit ‘worldly business or employment, ordinary or servile 
work,” except in the excepted cases. Mr. Justice Bailey; 
in his celebrated. judgment in Fennell v. Ridler, 5 B. & C. 
Rep. 406, was of opinion that the act extended to every des- 
cription of the business of a man’s “ordinary galling,” as 
well as to what was manual, and calculated to meet the public 
eye, as to that transacted in private ; though in Bloxsome v. 
Williams, 3 B. & C. Rep. 232, he intimated a doubt wheth- 
er it extended to business of the latter description. See also 
Smith v. Sparrow, 4 Bing. Rep. 84; 1 Taunt. Rep. 135, 
But it has been held, that the words “ worldly labor,” which 
occur in the statute of Charles the Second, are not confined 
to a man’s ordinary calling, but applies to any business he 
may carry on. 

The statutes of some of the states of the Union, upon the 
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' subject we are considering, adopt the restrictive terms of the 
English enactment, while others are as broad and eXpansive 
as our own act. In those States whose statutes are similar 
to ours, it is said to have been held, that all contracts made 
in violation of the act are void, unless the decisions in Mas- 
sachusetts form an exception. See Geer v. Putnam, 10 
Mass. Rep. 312; 16 Pick. Rep. 247; Story on Con. 141-2, 
note 1; O’Donnell v. Sweeney, supra. It has been repeat- 
edly determined, that a penalty inflicted by statute upon an 
offence, implies a prohibition, and a contract relating to it is 
void, even where it is not expressly declared by the statute 
that the contract shall be void. See Wilson v. Spencer, 1 
Rand. Rep. 76; Mitchell v. Smith, 1 Binn. Rep. 118 ; Biddis 
v. James, 6 Id. 321; Seidenbender v. Charles, 4 Serg. & R. 
Rep. 159. Sucha contract being .void by positive law, it 
cannot be validated by a subsequent acknowledgement that 
it is obligatory, or an express promise to perform it. [Wil- 
liams v. Paul, 4 M. & P. Rep. 532. 

It is the obvious result of what has been said, that the se- 
cond plea is good, and the replication, even if true, in point 
of fact is no answer to it. If this were the only plea, we 
should be constrained to reverse the judgment, because of 
the immateriality of the issue that was tried, in order that a 
repleader might be awarded, and the cause disposed of con- 
formably to law. But we find that the cause was also sub- 
mitted to the jury upon the plea of non assumpsit. The is- 
sue upon this plea was sufficiently broad to admit evidence 
of the fact alledged in the second plea, and also of any other 
matter which would avoid the effect of such a bar. If the 
making of the note on Sunday, did not make it void, but 
merely voidable, then perhaps it might be necessary to plead 
the statute specially. But as a violation of the statute had 
the same effect upon the note as if it had been tainted with 
usury, or given for a gaming consideration, there could be 
no more necessity for pleading the statute in the present case, 
than in those supposed. Complete justice may have been 
done the parties upon a trial under the material issue, and in 
the absence of a bill of exceptions showing the reverse, such 
must be the intendment of the law. Upon the replication ad- 
mitting and avoiding the second plea, the verdict must have 
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been returned for the defendant, unless there was a _sulse- 
quent promise to pay the note. It may, in the state Ho 
pleadings, be presumed, not only that the defendants made a 
subsequent promise, as replied, but it may be presumed, that 
there was a failure to make out any defence, or if any was 
set up, it was successfully countervailed. 

The judgment of the Circuit Court is consequently af- 
firmed. 








’ 


GRIFFIN v. BRANCH BANK AT HUNTSVILLE. 


1. Under the statute authorizing a motion to dissolve an injunction in vaca- 
tion, upon the coming in of the answer, the Chancellor may hear the mo- 
tion, and make the decree at a place out of his division. 

2. The course of practice, in appealing from such a decree, is precisely the 
same as if the decree was made in term time. 

3. An appeal from an interlocutory decree dissolving an injunction, must be 
taken before the Chancellor. 

4. Such an appeal has not the effect to revive the injunction, unless that is 
so directed by the Chancellor. 


Morion by the plaintiff, for this Court to issue a supersedeas 
to the sheriff of Talladega county, or such other remedial 
writ as may be proper under the facts disclosed, to set aside 
a writ of execution issued at the suit of the defendant. 

The facts as disclosed by the recerd, in connection «with 
an agreed statement, are these,to wit: The plaint#f filed 
his bill in Chancery in Talladega, that being in the morth- 
ern division, to enjoin the defendant from proceeding on a 
certain judgment obtained against the plaintiff, and his sure- 
ties for some neglect of duty, as sheriff of Talladega county. 
A fiat having been obtained, an injunction was issued, and 
the defendant, on the 26th of November, 1845, caused a no- 
tice to be served on the plaintiff, that a motion would be 
made before the Hon. Alexander Bowie, the Chancellor of 


26 
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the Northern Division, at Tuscaloosa, on the 8th December, 
ing. At that time and place, the Chancellor made an 
order dissolving the injunction, but neither the complainant 
or his solicitor was present. On the 24th of December, the 
complainant applied to the Register of the Chancery Court at 
Talladega, for an appeal from that decree to the Supreme 
Court. The Register required an appeal bond, which the 
complainant refused to give. Previous to this application 
for an appeal, the defendant had executed the usual refund- 
ing bond, and the Register had certified to the law court the 
dissolution of the injunction. If, under this state of facts, 
the complainant was entitled to an appeal when he applied 
for it, the case is to be considered | as if one had been regu- 
larly prayed for. ‘The process moved for, is to prevent the 
law court from proceeding pending the appeal. 








S. F. Rice, for the motion, cited Digest, and insisted, the 
appeal was proper, and is a matter of right. [Wiswall v. 
Munroe, 4 Ala. Rep. 9.] It was impossible for one in Tal- 
ladega to be called to attend to the Chancellor in another di- 
vision of the State, and no order dissolving the injunction 
could properly be made to then dissolve the injunction. 


Waite, contra, insisted that an appeal must be asked for, 
when the order appealed from is made and cannot be taken 
at another time. But if the appeal was properly. taken, the 
court will look into the record, and not suspend the pioceed- 
ings commenced, when it is certain the order dissolving the 
injunction will be affirmed. 


GOLDTHWAITE, J.—1. It is supposed by the counsel 
on belfalf of this motion, that the order directing the dissolu- 
tion of the injunction, was made irregularly, because the 
Chancellor of the northern division of the State, made it ata 
place without his district. An examination of the statute 
will show this impression is unfounded. It provides, that 
it shall be lawful, when an injunction has been granted, 
for the defendant, in vacation, after having filed an answer, 
to present to the Chancellor within whose division the bill 
may be pending, a copy of the bill and answer, and to apply 
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for a dissolution of the injunction ; who shall act on such ap- 
plication in the same manner as is prescribed by law in sim- 
ilar applications in court: Provided, that ten days notice be 
given of such intended application; which notice may be 
given to the complainant or his solicitor.” [Clay’s Dig. 358, 
§ 52.] The jurisdiction of each of the Chancellors extends 
over the whole State, and the one elected for either division 
may, and frequently must be performing his official duties in 
another division. Under the act recited, the application to 
dissolve an injunction in vacation, after the coming in of the 
answer, can alone be made to the Chancellor in whose divis- 
ion the bill is pending, and if he is allowed to act upon such 
motions only when within the boundaries of his own division, 
a failure, or at least a delay, of justice may sometimes result 
from his necessary absence, when officially engaged else- 
where. As the Chancellor for the northern division may, 
without question, under the act, dissolve the injunction in 
this cause, in Franklin county, we can perceive no peculiar. 
hardship which is cast on the complainant, if he does the 
same thing in Tuscaloosa county. The duty is imposed on 
the Chancellors of each district, to determine all this class of 
motions arising in the courts of his district, and we are en- 
tirely satisfied the necessary order may be made at any place 
within the jurisdiction of the State. 

2. The motion before us may then be considered precisely 
the same as if the order for dissolving the injunction had 
been made at the Chancellor’s residence in Talladega, or at 
the court house of that county. The question is, what 
course of practice is proper, when a decree of this sort is 
made in vacation. ‘The party being served with notice, he 
may be present if he chooses, and if absent, the legal pre- 
sumption is, that he did not consider the matter of impor- 
tance sufficient to require his attention. Nor are we aware, 
that the Chancellor might not have his attention called to all 
necessary points for the protection of the party, by written com- 
munication. If directions to the Register became necessary, 
in any aspect of the motion before the Chancellor, his action 
might as properly be indicated or directed in the decree, as it 
would be if the same motion was considered in term time. 
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Indeed, there seems to be no material difference between a 
decree of this nature, made in vacation and in term time. 

3. Previous to the act of 1836, (Dig. 357, § 80,) no appeal 
could be taken to the Supreme Court, from an interlocutory 
decree dissolving an injunction, and that act does not point 
out, how the appeal permitted by it, is to be taken, nor does 
it indicate what its effect shall be on the pending proceedings. 
To ascertain these matters, we must refer to the practice of 
our own and other courts, in analagous cases. In our own 
courts, very few cases have arisen under this statute. The 
first is Russell v. Pearce, 9 Porter, 276, in which a writ of 
error was sued out, but that was dismissed, as not pursuing 
the statutory remedy. In Long v. Brown, 4 Ala. Rep. 622, 
and Dunlap v. Clements, 7 Ib. 539, which were appeals from 
interlocutory decrees of this description, the appeals seem to 
have been prayed for during the term. And such we infer, 
is the general course of practice, under the statute. In Chan- 
cery cases, when final decrees have been pronounced, the 
party may have either a writ of error or an appeal, at his op- 
tion, (Clay’s Dig. 355, $ 64,) and the only distinction made 
between them, in practice, is believed to be, that the appeal 
is prayed, and allowed in term time, and*the writ of error is 
sued out in the clerk’s office. In England, the procéedings 
upon an appeal from the Chancellor, originate by petition to 
the House of Lords, (2 Smith’s Ch. Pr. 22,) and in New York, 
is specifically provided for by statute, (1 Barbour’s Pr. 408.) 
It is evident, therefore, that no light can be derived from 
thence, to aid us in the ascertainment of what the proper 
practice is. ‘The reason why the proceedings for appeals to 
the House of Lords originate there, may be found in the fact, 
that the jurisdiction of the Peers was not acquiesced in by 
the early Chancellors, and it was found necessary to enforce 
it by fines and other punishments. See cases cited by Chan- 
cellor Walworth, in Hunt v. Mayor &c. of Albany, 3 Paige, 
381. If we examine the course of Practice in other courts, 
which proceed according to the course of the civil law, such 
as courts of admiralty, and the ecclesiastical courts, we 
see at once the practice, in removing a cause from an in- 
ferior court to one that exercises appellate jurisdiction. One 
mode was, to appeal during the sitting of the court, immedi- 
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ately after the decree ; and the only other, within ten days 
after the decree, by an act before a notary. [1 Brown Civ. 
& Ad. 494; 2 Ib. 435.] 'The latter mode is said, by Judge 
Story, never to have obtained in the courts of this country. 
The course of practice which seems to have been adopted, 
in the few cases which, under this statute, have found their 
way to this court, is the only appropriate one, in the absence 
of any specific rule, inasmuch as we have no warrant from 
from the statute to recognize the act of the Register, in al- 
lowing the appeal, aud the Chancellor below might not re- 
cognize his power to do so. 

Having thus ascertained, that the appeal under this statute _ 
must be taken before the Chancellor, when sitting in term, it 
follows the same course must be pursued when the motion 
is heard in.vacation. The result of our investigation is, that 
as the appeal is improperly taken, the motion asked for must 
be denied. It also results, that the appeal will be dismissed, 
if a motion is made for that purpose. 

4, But if the appeal had been properly taken, its effect 
would not be to revive or reinstate the injunction. <A similar 
statute, in many respects, is in force in New York, and un- 
der that, the constant practice is, to consider the injunction 
as entirely dissolved, notwithstanding an appeal is taken un- 
der the act. [Hunt v. Mayor &c. of Albany, 3 Paige, 381; 
Graves v. Maguire, 6 Ib. 379.] The course there, is to apply 
to the Chancellor for a temporary injunction, pending the 
appeal, if the case is of an extraordinary nature, or its justice 
requires such action. [See cases before cited.] In ourown 
court, when the appeal is taken from the final decree, and 
bond given to supersede, an injunction is not revived. [Boren 
v. Chisholm, 3 Ala. Rep. 513; Garrow v. Carpenter, 4 8. & 
P. 336.] It will be evident, the same rule must obtain with 
respect to interlocutory decrees, when it is considered that 
no bond, under the existing laws, will secure the party against 
whom the appeal is taken, in the event of an aflirmance, 
against the damages which may result to him, from not be- 
ing permitted to proceed according to his right. 

Motion refused. 
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GARY v. TERRILL. 





1. The declarations of one in possession of a slave, that it belongs to him, is 
competent testimony, in a suit where thes slave was claimed by another. 
The weight it is entitled to, is a question for the jury, under all the cir- 
cumstances of the case. . 





Error to the County Court of Sumter. 





Detinve by the plaintiff in error, for a slave, against the 
defendant, who claimed title under a sale by the sheriff, who 
sold the slave by virtue of an execution against Thomas P. 
Terrill. 

From the bill of exceptions, it appeared that Thomas P. 
Terrill had been in the possession of the slave, from the Ist 
March, 1837, to about the Ist January, 1843; that he is the 
son of the defendant, and resided in this State, and that the 
defendant resided in South Carolina. That in 1836, the son 
went to South Carolina, and as an inducement to his mother 
to remove to Alabama, advanced to her about $570, to-pay a 
debt sh owed there, and in payment of the money so ad- 
vaneed, the defendant agreed to let her son have the use of 
the slave, until by his reasonable hire, the debt should be 
paid. ‘That under this agreement the money was advanced, 
and the defendant removed with him to Alabama, about the 
24th of December, 1836, and remained with him until the Ist 
March, 1837, when she removed {o another place, and the 
slave went into possession of the son. That the reasonable 
hire of the slave, from the Ist March, 1837, to January, 1843, 
would have paid the money so advanced. That a few days 
before the levy, the slave went into the possession of the de- 
fendant, and at and before the sale it was forbid. 

Plaintiff offered to prove the declaration of Thoma® P. 
Terrell, while in possession of the slave, that it belonged to 
him, which the court refused to permit to go before the jury, 


unless made in the presence of the defendant, to which the 
plaintiff excepted. 
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The plaintiff moved the court to charge, that if Thos. P. 
Terrill was in the unbroken possession of the slave for three 
years, and no written evidence of the contract duly recorded, 
the slave was subject to be sold for his debts ; which charge 
the court refused, and charged, that if they believed from the 
evidence, that he kept possession of the slave upon a contract 
of hire, and upon a valuable and bona fide consideration, and 
not upon any gift or loan, three years uninterrupted posses- 
sion of the slave, would not make him liable to the payment 
of his debts; to which the plaintiff excepted. These mat- 
ters are now assigned as error. 


Ince, for the plaintiff in error, cited 6 Ala. Rep. 622 ; 7 Id. 
379; 4 Porter,27; 1S. & P. 220. 


A. Grauam, of Greene, contra. 


ORMOND, J.—The court erred in excluding the evidence 
of the declarations of Thomas P. Terrill, in relation to his 
title, whilst in possession of the slave. 'Shis point has been 
frequently decided by this court. [Oden v. Stubblefield, 4 


Ala. Rep. 40; Garey v. Frost & Dickinson, 5 Id. 636; Mc- 
Bride and wife v. Thompson, 8 Id. 650.] 

In the case last cited, it was held, that it was allowable to 
prove the declarations of one in possession of personal pro- 
perty, to establish whether he held it in his own right, or 
under another, but that his declarations would not be evi- 
dence to prove the consideration paid for it. Here it was 
proposed to prove, that 'T’. P. Terrill, whilst in possession of 
the property, claimed it as his own. ‘The competency of 
such evidence, does not depend on the fact, that the declara- 
tions are made in the hearing of the opposite party gbut it is 
because it relates to, and is connected with the possession, 
and is therefore a part of the res geste. It is therefore com- 
petent testimony ; what weight it is entitled to, is a question 
for the jury, considering the declarations so made, in connec- 
tion with the other facts in the cause. 

For the error of the court in excluding this evidence, the 
judgment must be reversed, and the cause remanded. 








ALABAMA. 
Smith & Co. v. Zurcher, use, &c. 








SMITH & Co. v. ZURCHER, vse, &c. 


1. A mortgage of personal property, for the purpose of securing a debt, is 
embraced by the act of 1828, “More effectually to prevent frauds, and 
fraudulent conveyances, and for other purposes,’ and will be operative 
against “creditors and subsequent purchasers,” who have notice of its ex- 
istence, although jt was not registered within the time prescribed. 

2. Where one purchases while a person other than the vendor is in posses- 
sion, under a claim of title, or as an incumbrancer, this is sufficient to put 
the vendee upon inquiry, and in legal effect will be equivalent to notice of 
an incumbrance. 


Writ of Error to the County Court of Mobile. 


Tus was a proceeding commenced before a justice of the 
peace, to try the right to a female slave, named Penelope, 
which had been levied on as the property of Duncan Wilkin- 
son, to satisfy an @xecution at the suit of the defendants in 
error, against D. Wilkinson & Co., and to whom the plaintiffs 
in error asserted a claim pursuant to the statute. A verdict 
and judgment were rendered before the justice in favor of 
the claimant, and the cause thence removed to the County 
Court by appeal, where the slave was adjudged liable to the 
execution, and a judgment rendered against ‘the claimant for 
costs. On the trial, the claimants excepted to the ruling of 
the court. From the bill of exceptions it appears, that the 
claimants offered in evidence a mortgage under seal, bearing 
date the 17th June, 1843, executed by the defendants in ex- 
ecution to the claimants, upon the slave in question; and 
propose@ to prove, that the same was given in consideration 
of two hundred and thirty dollars and upwards, advanced at 
that time by the claimants to the defendant; and the slave 
was then delivered to the mortgagees. The plaintiffs exe- 
cution was levied on the 11th April, 1844. 

It was ruled by the court, that the mortgage was inadmis- 
sible, because it was not recorded ; whereupon the claimants 
excepted, &c. 
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E. S. Darean, for the plaintiff in error. The mortgage, 
though not recorded, was good against the plaintiff, if he had 
notice before his execution was issued. [4 Hals. R. 193; 
1 Pick. R. 164; 1 Metc. R.14.] The mortgaged proper- 
ty was delivered to the mortgagee ; this is a fact, the legal 
effect of which was equivalent to express notice. 








Biocxer, for defendant in error. 


COLLIER, C. J.—It is enacted, by the Ist section of the 
act of 1828, ‘* More effectually to prevent frauds and fraudu- 
lent conveyancés, and for other purposes,” (Clay’s Dig. 255, 
§ 5,) that “all deeds and conveyances of personal property, 
in trust, to secure any debt or debts, shall be recorded in the 
office of the clerk of the County Court, wherein the person 
making such deed or conveyance shall reside, within thirty 
days, or else the same shall be void against creditors and sub- 
sequent purchasers, without notice; and if any such convey- 
ance shall be made of real estate, the same shall be recorded 
in the office of the clerk of the county wherein the estate 
may be situate, within sixty days, or the same shall be void 
against creditors and subsequent purchasers, without notice.” 
In Cummings & Cooper v. McCullough’s adm’r, 5 Ala. R. 
324, it was held, that a deed by which property was assign- 
ed to a third person, in trust for the payment of debts gene- 
rally, was not only within the mischief, but within the let- 
ter of this enactment—being a conveyance to secure debts. 
Where, instead of formally interposing a trustee between the 
grantor and the beneficiaries, a convéyance is made by the 
debtor to his creditor, directly, for the purpose of securing 
the payment of a debt, it is within the act, just as much & if. 
it was, in technical language, a deed of trust: for if this be 
not so, then we have no statute which makes the registration 
of a mortgage necessary, as against creditors. [Magee v. 
Carpenter, 4 Ala. Rep. 469.] 

' If the act in question be considered a statute of frauds, in- 

stead of an act to provide for the registration of deeds and 

conveyances, (Cummings & Cooper v. McCullough’s adm’r. 

supra,) a notice of its existence, if not recorded, would be 

unavailing to secure to the mortgagee the benefit of his secu- 
27 
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rity against creditors, and purchasers, if the statute itself did 
not declare that the deed, for the omission to record it with- 
in the time prescribed, should only make it void as to per- 
sons coming within these classes, who had not had yotice. 
[See Myers v. Peeks, Adm’r, 2 Ala. Rep. 648, 659.] In Tut- 
tle v. Jackson, 6 Wend. Rep. 226, it was said, “If the sub- 
@ sequent purchaser knows of the unregistered conveyance at 
the time of his purchase, he cannot protect himself against 
that conveyance ; and whatever is sufficient to make it his 
duty to inquire, as to the rights of others, is considered legal 
notice to him of those rights.” See also, Jackson v. Post, 15 
Wend. Rep. 588; 1 Atk. R. 490; Harris, et al. v. Carter’s 
Adm’r, 3 Stew. R. 233. In the last case cited, the court say, 
“When one purchases real estate under circumstances which 
should put him upon inquiry as to the title of him, whose in- 
terest he purchases, he stands in the same situation as if he 
had actual notice of any incumbrance upon it, or of any 
transfer of right.’”’ And if a person other than the vendor is 
in possession, this should put the purchaser upon inquiry, 
and in legal effect, it will be equivalent to notice of an in- 
cumbrance. 

In the case at bar, it appears that the mortgaged property 
was delivered to the mortgagee at the time the mortgage 
was executed, and the reasonable inference is, that the plain- 
tiff retained the possession of the slave, when the fi. fa. of 
the plaintiff in execution was levied on her, consequently 
there was a state of things, which the law regards as notice 
in fact to the creditor, and which we have seen, is a substi- 
tute for registration. See further, Garwood v. Garwood, 4 
Hals. Rep. 193. 

_ § follows from what has been said, that the ruling of the 
County Court was not consonant to law; its judgment is 
therefore reversed, and the cause remanded. 
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BURT v. PARISH & Co. 


1. Defects in the bond and affidavit made on suing out an attachment are not 
available on error, unless the exception has been taken by plea in abate- 
ment, in the court below. e 

2. It is unnecessary for the sheriff’s return to state that the garnishee was 
summoned in writing, as such is the necessary intendment of his return, 
but this inquiry is immaterial to the defendant. 

3. Where a note payable to a named individual, or bearer, is indorsed by a 
third person to the plaintiffs before its maturity, and its due payment guar- 
antied, waiving the suit and diligence required by law; such indorsement 
binds the indorser, if the note is not paid by the makers = its maturity, 
without any further action by the holder. 

. It is unncessary, under such a contract to aver notice to thet indorser, that 
the makers had not paid the note. 

. Where the service of an attachment is made only by the summons of a 
garnishee, it is error to render judgment against the debtor, until the gar- 
nishee has admitted a debt due, or until a final judgment has been enter- 
ed for his default. 


Writ of Error to the County Court of Dallas. 


_ Tuts suit is commenced by attachment, by Parish & Co. 
against Burt, returnable to the February term, 1844. Te 
affidavit is made by one styling himself the agent for the 
plaintiffs, whose names are set out, and the debt is stated as 
$2,000, with interest from the Ist January, 1844. The 
cause of suing out the- attachment is, the non-residence of the 
defendant. Bond with surety was given by the agent in the 
penal sum of $5,000. The attachment is in the usual #6rm, 
and is returned by the sheriff to this effect: ‘Summoned as 
garnishee, in this case, Mrs. Amy G. Hill. Icannot find any 
property in this county belonging to the defendant, on which 
to levy this attachment.” M. C. Sheriff. — 

The cause of action indorsed on the attachment is, that a 
note for $2,000 was made by John Brownlee, Dixon Hall, jr. 
and A. H. Wallace, payable to G. W. Edwards, or bearer, on 
the 1st January, 1840, dated 16th October, 1837, which note 
was assigned by indorsement of the defendant to the plain- 
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tiffs he guaranteeing due payment of the note and waiving 

the suit and diligence against the makers required by law. 

The plaintiffs declared in assumpsit upon the special con- 
tract and also on the common counts. The count on the special 
contract avers, that the defendant, being the owner of the 
note described previously, and also indebted to the plaintiffs in 
alarger sum, for goods, &c. in consideration of such indebt- 
edness, made the indorsement upon it which has already been 
stated. The liability of the defendant to pay the amount, 
&c. is deduced from the averment, that the makers did not 
pay at maturity, but no allegation is made that the defendant 
was notified of the non-payment. In the indorsement, as 
described in this court, the plaintiffs are said to be of New 
York. 

Neither the defendant, or the garnishee, appeared at the 
return term, but a judgment ni si was taken against the gar- 
nishee for her default, and a set. fa. awarded. In this judg- 
ment ni si, the sum to be recovered, wnless, §c., is stated at 
$2,585 33, the amount of the indebtedness due from, and 
sought to be recovered of the defendant. No judgment was 
then rendered against the defendant, but afterwards, at the 
June term of the same year, a default was first entered, and 
the plaintiffs damages were assessed at $2,740, for which judg- 
ment was taken. At the-same term, the suit as against the 
garnishee was continued by consent of parties. P 

In this condition of the cause, the defendant sues out the 
writ of error, and here assigns as grounds for reversing the 
judgment— ' a 

1. That the affidavit on which the attachment issued is 
defective. 

2, That the bond given by the plaintiff is insufficient. 

3. That there was no legal and sufficient service of the at- 
tachment, either by levy upon goods, summons in writing to 
the garnishee, or notice to the defendant. 

4. That it-does not appear, the garnishee is a debtor of the 
defendant, or has effects of his: 

5. That the first and other counts of the declaration are 
defective. 

6. The judgment was premature, and erroneous, as given 
for the amount of the debt, when it should be only for the 
condemnation of the debt due from the garnishee. 
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R. Sarroup, for the plaintiff inerror, made the following 

points : 
. 1. The attachment here is sued out by a non-resident 
against a non-resident, and in such a case the bond must be 
conformable to the statnte. [Clay’s Dig. 57, § 9; Calhoun 
v. Cozzens, 3 Ala. R. 21; Linn v. Barge, 6 Ib. 373; Cobb v. 
Force, 6 Ib. 468. ] 

2. The fact of the plaintiff ’s non-residence, does not ap- 
pear in the affidavit, and that cannot be amended. [Nappeg 
y. Toland, 9 Porter, 218. ] 

3. To sustain the judgment, there should be either the 
admission by the garnishee of his indebtedness, or proof 
against him on an issue. [Thompson v. Allen, 4S. & P. 
182; Leigh v. Smith, 5 Ala. R. 583 ; Clark v. Garther, 6 Ib. 
139.] A judgment ni si merely, will not protect the garni- 
shee against a suit by a subsequent assignee of the debtor. 
(Johns. v. Field, 5 Ala. Rep. 484.] 

4. The statute requires the garnishee to be summoned in 
writing, (Dig. 59, § 19;) and it seems that the garnishment 
should be issued by the clerk. Here, there is no summons 
whatever issued. 

5. The affigavit is defective in not averring the defendant 
to have no effects in the State of his residence, and the bond, 
besides not being in double the amonnt of the debt, is not 
approved by the proper officer. 

6. The declaration contains no averment of the inability 
of the makers to pay it; nor of any attempt, by suit or other- 
wise, torcollect the demand from them ; nor even of notice to 
the defendant, that the note was unpaid. [Burnett v. Thompson 
1 Ala. Rep. -469.] Here the engagement is not an absolute 
promise to pay, but only to guarantee. [Douthitt v. Hud- 
son, 4 Ala. R. 110; Grannis & Co. v. Miller, 1 Ib. 471; Jor- 
don v. Garnett, 3 Ib. 310.] Notice to the defendant was 
necessary to charge him, and the fact of non-payment was 
within the plaintiff ’s. knowledge, and therefore the covenant 
of notice proper. [Carlisle v. Rail Road Co. 4 Ala. Rep. 70; 
Lawson v. Towns, 2 Ib. 373; Ingrain v. Ricks, 3 Dev. 62; 
Russell v. Clark, 7 Cranch, 69; Douglass v. Reynolds, 7 Pe- 
ters, 113; 3 Wheat. 154.] 

7. Although a bill or note is evidence on the money connts, 
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(Piersol v. Farrand, 6 B. & C. 439,) yet, if a writ be indors- 
ed with a bill or note as its cause of actiorf, it will not ay- 
thorize a declaration for another cause. In Chandler v. Ho]- 
loway, 4 Porter, 17, and Thurman v. Matthews, 1 Stew. 387, 
it is said, a declaration containing good and bad counts wil] 
cured by the statute of jeofails, when a material issue js 
tried. If this cause js governed by that rule, it must be 
reversed, as the special count seems conceded tw be bad. 

« 8. The consent of the defendant to waive suit, does not de- 
prive him of his right to notice. [Bates v. Ragland, 6 Ala. 
R. 668. ] 








Epwarps, contra, insisted, it was too late to call in ques- 
tion defects, either in the affidavit or bond. It may be, that 
the plaintiffs are non-residents, but if they are, it does not ap- 
pear from the record, and should have been pleaded in abate- 
ment. Unless the garnishee can be compelled to answer, by 
fear of a final recovery, there is no means to compel an an- 
swer, when there is no property to levy upon. [Leigh v. 
Smith, 5 Ala. R. 583.] 


GOLDTHWAITE, J.—1. We shall consider this cause 
first, with reference to the supposed defects in the affidavit, 
bond and attachment ; second, the objection that there is no 
summons in writing to the garnishee, and the supposed in- 
conclusiveness of the sheriff’s return; third, the positions 
assumed with relation to the declaration; and lastly, that 
which is taken to the judgment itself, as prematurely ren- 
dered. 

It will not be denied, the decisions of this court have un- 
dergone some modifications, so far as attachments are their 
subject. This mode of proceeding seems formerly to have 
been considered with so much strictness, that different rules 
were applied than obtgined with more ordinary process ; and 
judgmentgjwere not unfrequently reversed, although the ex- 
ception to the proceedings had never been taken in the court 
below. We have long been satisfied, the proper construc- 
tion of the recent statutes, requires the party to avail himstif 
of the objection, if one exists, to the form of proceeding in 
the primary courts; and in accordance with this opinion, we 
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held, in the recent decision of Jones v. Pope, 6 Ala. R. 154, 
that the entire omission of a bond and affidavit must, to be 
available in error, be taken advantage of in the court below 
by plea in abatement. Itis evident, that defects in the affi- 
davit or bond, however gross, cannot avail the party, if their 
entire omission cannot. ‘The decision referred to seems a 
conclusive answer to all the assignments, which fall within 
the first division of our consideration. 

2. It is true, the statute (Dig. 59, § 19,) directs the sheriff 
to summon the garnishee, in writing, but wé suppose the in- 
tendment must arise, that he has done so, when the return is, 
that he has summoned an individual as garnishee. In our 
judgment, no other conclusion is to be drawn from the she- 
riff ’s return, than that the writ was executed by summoning 
Mrs. Hill as garnishee—whether the summons was in writ- 
ting, or otherwise, is immaterial now to consider, as that seems 
to be an inquiry in which the garnishee alone is concerned. 
In analogous cases of sheriff’s returns, we have always held, 
that the return would be construed with reference to the 
mandate of the writ,.and that it was unimportant to state the 
property levied on, as being the property of the defeudant. 
[Lucas v. Brooks, 6 Ala. R. 831; Bickerstaff v. Patterson, 8 
Porter, 245; Kirksey v. Bates, 1 Ala. R. N. S. 303.] In 
our judgment, the return is sufficient. 

3. The point next in order to be examined, might be dis- 
posed of quite briefly, if we were authorised to consider the 
assessment of damages as applicable to the common counts ; 
but it is insisted this can only be done when a verdict has 
been found on a material issue; and therefore, without as- 
senting to the proposition, we shall waive it, and examine the 
special count which is said to be defective. The defendant 
is not, technically a party to the note, which he assigned to 
the plaintiffs, inasmuch as it is payable to another person, and 
is not indorsed by the payee—a matter necessary, under our 
statutes, to the complete transfer of the note, although that 
is payable to bearer. According to the allegations of the 
pleader, it seems, the defendant, by his indorsement, assign- 
ed the note to the plaintiffs, and guaranteed the due payment 
of its amount, waiving the suit and diligence against the ma- 
kers required by law. This contract, by the commercial law, 
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would import a guaranty ; and, ordinarily, the guarantor jis 
entitled to notice of non-payment, (Chitty on Bills, 474, and 
cases there cited;) though it is said the omission of notice 
will not operate as a discharge, if the plaintiff is prepared to 
show, that the guarantor has sustained no loss by the omis- 
sion to give it. [Ib.] With us, however, such an assign- 
ment is considered as an imperfect indorsement, which sub- 
jects the party to the same liabilities, as he would be under 
if he was a formal party to the note, with the exception, 
when the maker is insolvent, that it is unnecessary to ascer- 
that fact by suit. [Jordon v. Garnett, 3 Ala. R. 610; Nis- 
bett v. Bradford, 6 Ib. 746.] Such is the effect of a general 
indorsement, by one who is not a party ; but here the indi- 
vidual has waived not only the suit against the makers, but 
the diligence required by law. The assignment is made, 
too, before the note was at maturity, therefore no inference 
can arise, as it did in Granniss & Co. v. Miller, 1 Ala. R. 471, 
that the indorser intended not to be held immediately and 
directly responsible, upon a demand of payment from the ma- 
ker. On the contrary, it seems quite clear, his intention was 
to be absolutely bound, in the event the makers did not pay 
the note at its maturity ; for, otherwise, the terms due pay- 
ment, have no meaning. The suit against the maker, and 
all diligence being waived, there is no other condition in the 
contract, than to await the maturity of the note. The case 
as presented, is identical in principle with Allen v. Rightman, 
20 Johns. 265, when the waiver of demand and notice being 
all the diligence required by the law of New York, was held 
to leave the contract an absolute one to pay upon the maker’s 
default. In the special count, after stating the substance of 
the defendant’s contract, the plaintiffs alledge the non-pay- 
ment of the note, by its makers, at maturity, and therefrom 
deduce the defendant’s liability. In our judgment, nothing 
more is essential. 

4. In this connection, however, it is also insisted, that an 
averment of notice to the defendant, of the non-payment, is 
necessary in the pleadings, even if the contract is considered 
as binding him to pay absolutely, upon the default ; inasmuch 
as the fact of the default is more immediately within the 
knowledge of the plaintiff. ‘This may be a very proper gen- 
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ral rule but certainly does not extend to cases where a party 
contracts to make payment upon the performance or non-per- 
formance of some act by a stranger. It is said the promisor 
is bound to take notice of the act at his peril, [Chitty’s Pl. 
328,] and it has been expressly held, when one has guaran- 
teed the performance of a particular act, by another, upon a 
day certain, that notice of the non-performance is unnecessa- 
ry to be given to fhe guarantor. [Williams v. Granger, 4 
Day, 444; Lent v. Paddlefield, 10 Mass. 230.] Governed 
by these rules, it seems clear, the count must be considered 
as substantially good. ;, 

5, It yet remains to consider whether the plaintiff was au- 
thorized to take a final judgment in the condition of the case, 
as presented by the record. Upon a first view, a majority 
of the court were inclined to sustain the judgment, upon the 
idea, that the judgment nz si against the garnishee, was 
equivalent, in legal effect, to her answer ; but then, there was 
the difficulty which would arise if she, before this condition- 
al judgment is made final, denies all-indebtedness and. shall 
be discharged. In that event, nothing equivalent to service 
of process would appear; and, of necessity, the judgment 
against the defendant would be set aside. On the other hand, 
the difficulty is to obtain a judgment against a garnishee who 
refuses to answer, when there has been no other service of 
the attachment to warrant a judgment against the debtor. 
A brief collation of our statutory provisions, with. our decis- 
ions on this subject, will aid us in coming to the proper. con- 
clusion. The garnishee is required to answer within the*four 
first days of the term to which the attachment is returnable. 
[Dig. 59, $ 19.] And if he fails to appear and answer, then 
a conditional judgment may be entered against him, upon 
which a sci. fa. issues; and, if he remains in default after 
service and return, the conditional judgment is to be confirm- 
ed, and execution awarded against him, for the plaintiff’s 
whole debt and costs. [Ib. $ 20,] In Gaines y. Bierne, 3 
Ala, Rep. 44, and Leigh v. Smith, 5 Ib. 583, we held, that 
no final judgment could be given against a garnishee until 
one was’rendered against the debtor ; but in neither of those 
cases was it the question, whether a conditional judgment 
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rendered upon the default of answer might not be made final, 
if essential to warrant a judgment against the defendant in 
attachment. If it be true that no judgment can be given 
against the garnishee until one is recovered against the debt- 
or, it is obvious the refusal to answer will defeat the attach- 
ment; as nothing equivalent to service will appear, when 
the attachment is served by garnishee process, until an an- 
swer comes in. ‘This certainly was not intended by the le- 
gislature, and such a construction should be given as will 
enable the suitors to have the remedy evidently intended to be 
given. Under our general statute (Dig. 334, §115,)no judgment 
can tow be given at the appearance term ; and it was previ- 
ously so as to non-resident debtors in attachment suits. _[Ib. 
58,§15.] Yet the conditional judgment against the garni- 
shee in default may be taken, as before shown, after the first 
four days of the term. This conditional judgment, it is ob- 
vious, could be only for such sum as the plaintiff should sub- 
sequently recover from the debtor; and when made absolute 
would possess no greater certainty, unless the condition of 
the suit as to service, was such as to warrant a judgment 
against the debtor, independent of the proceedings against 
the garnishee. What is said in Dickinson v. Walker, 1 Ala. 
Rep. N. S. 48, must be construed with reference to the pro- 
ceedings then before the court, which showed a final judg- 
ment against the debtor, and with regard to which we held, 
a judgment ni si for an uncertain sum to be error. As no 
other final judgment can be rendered when that to be recov- 
ered from the debtor is yet unknown, it seems to us that«such 
a one would be proper, and entirely equivalent to an answer 
of the garnishee, admitting a debt due: Upon it, a judgment 
against the debtor would be the necessary consequence, as 
well as the award of execution against the garnishee, for the 
plaintiff’s whole debt and costs. This difficulty of getting 
a judgment against the debtor, in cases where the attachment 
is supported alone by service of garnishment, upon the neg- 
lect of the garnishee to answer, being removed, the other 
difficulty first noticed, is entitled to its full weight, and shows 
the present judgment was premature... We can perceive no 
way .to obviate the irregularity, which would arise if the 
garnishee can be subsequently discharged after a judgment 
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ni si, but to withhold the judgment against the debtor until 
that is made absolute. It is scarcely necessary to add, that 
such would not be the necessity when the service of the at- 
tachment is complete, by a levy, or by the answer of any one 
garnishee, admitting a debt. 
On this ground, the judgment of the County Court is re- 
versed, and the cause remanded. 











HALL v. ALEXANDER. 


1. A distributee who has received a portion of his distributive share, and re- 
leases to the administrator all claim upon the residue, is a competent wit- 
nass for the administrator, in a suit against him by a creditor of the es- 
tate. So also is the husband of a female distributee, who releases his 
wife’s claim to such residue. 

2. The administrator is not a*competent witness to prove to the court, that 
he had funds in his hands sufficient to pay all the claims of creditors, for 
the purpose of enabling the distribultees of the estate to testify. But if 
the distributees execute releases to him, previous to being admitted to give 
evidence, as his testimony could not prejudice, it will not be an error 
ayailable in this court. 


Error to the County Court of Lowndes. 

Assumpsit by the plaintiff, against the intestate, defendant 
in error, to recover wages as an overseer. 

From a bill of exceptions, it appears the defendant intro- 
duced as a witness, Edmund Alexander, an heir and distribu- 
tee of the intestate, who had received a portion of his dis- 
tributive share of the estate, and had not given to the admin- 
istrator any refunding bond ; that the witness had cxecuted, 
and delivered, a release, and relinquishment of all his interest 
in the residue of the estate, to the defendant, the sole admin- 
istrator of the estate. The intestate left rea] estate, and be- 
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sides the present claim, there were other claims also in suit, to 
the amount of $5,500. 

The defendant then offered to show by his own oath, to 
the court, and not to the jury, that he had in his hands, as 
administrator, assets of the estate sufficient to pay all these 
demands, and all other demands against the estate, without 
calling upon any distributee’to refund any portion of the es- 
tate he might have received. The plaintiff objected to this 
evidence, but the objection was overruled, and the witness 
Edmund Alexander permitted to testify. 

The defendant also offered as a witness, one Thomas 
Youngblood, who had married a daughter of the intestate, 
and had reduced to possession a portion of the distributive 
share of his wife, and had executed no refunding bond to the 
administrator, but had executed a release, and relinquishment 
of all his right ,to any further distributive share of his wife, 
to the administrator, but withéut any valuable consideration. 
The defendant also gave evidence to the court, as in the 
case of the preceding witness, whereupon the court admitted 
the witness to testify. To all which the plaintiff excepted, 
and which he now assigns as error. 








Exmore, for plaintiff in error— 

The administrator was improperly admitted as a witness. 
It was not justifiable even on the score of necessity, as the 
same facts’ could have been proved by other witnesses. 

The witness, Edmund Alexander, was improperly admit- 
ted, because the effect of his testimony wasto confirm him 
. in the enjoyment of an interest in possession, and to prevent 
a diminution of it® [1 Richardson, 268 ; 6 Conn. 106 ; Cow- 
per, 621; 8 Martin, 232; 1 Ala. R. 256 ; 7 Cow. 64; 6 Mon- 
roe, 620; 5 Conn. 262; 1 McCord, 304; 13 Mass. 391; 
Greenleaf on Ev. 438, 40.] | 

The want of a refunding bond made no difference, his lia- 
_ bility. was as direct without, as with it. That, if it existed, 

would affect the remedy only. [Rice’s R. 440.] 

Youngblood did not, and could not, release his wife’s in- 
terest in the land, nor. his right to the enjoyment of it, during 
his life. This objection then exists to him, in addition to 
the objection to the other witness. [2 Hill’s Ch. 110; 6 
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Binney, 483; 1 Bailey, 568; 4 Ala. R. 696; 2 Bailey Eq. 
209; Greenl. on Ev. 389.] 

He could not release, or assign her interest in the personal- 
ty, so as to bar her right of survivorship, unless for a valua- 
ble consideration. She would be incompetent, as well as he. 
Clancy, 120; Roper on H. & W. 223. 








T. J. Juner, contra. The administrator was competent 
to testify to the court, upon the preliminary inquiry. [7 Ala. 
R. 842.] 

But if he was not, the plaintiffs have not been prejudiced, 
as they were competent without it. The execution of the 
releases restored their competency. ‘There was then no fund 
in which they had a right to participate, which would be in- 
creased or diminished by the result of the suit, terminate as 
it might. [13 Mass. 391; Greenl. on Ev. $ 427, page 498, 
note 3; 17 Pick. 418.] ae 

The probability that the portion they have received might 
be reached by creditors of the estate, will not disqualify 
them. [Gren. on Ev. $ 408, note 2.] 

The right of Mrs. Youngblood, to apply to a Court of 
Chancery, and have the residue of her distributive share set- 
tled upon her, does not affect the husband’s competency. 
{22 Pick. 253.] 


ORMOND, J.—The interest which will disqualify a witness 
must be a certain, direct, and immediate interest, in the event 
of the suit; if it be contingent, or uncertain, it will go to his 
credit, and not to his competency. The distributees of this 
estate, having been offered as witnesses, and released all 
their interest to the administrator in the residue of the es- 
tate, were, upon this principle, competent to testify in behalf 
of the administrator. By that act, they precluded themselves 
from calling on him, for any farther portion, and there re- 
mains only the possibility that they may be compelled to re- 
fund to the administrator the portion they have already re- 
ceived of the estate, upon the ascertainment of subsequent 
debts. This contingency is too remote to exclude them; it 
may possibly bias them, and will therefore to some extent 
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affect their credit. {Clarke v. Gannon, Ry. & M. 31; Green. ° 
on Ev. § 408.] 

The witness, Youngblood, in addition to standing in the 
same relation with the previous witness, had also married a 
daughter of the intestate, and released to the administrator 
his wife’s future distributive share of the estate, This it was 
competent for him to do, and such release would bar his wife 
from asserting any right to it, although she survived him, 
and the release was without consideratiou. There is a dis- 
tinction between a release, and an assignment of the wife’s 
chose in action by the husband. The latter will not be op- 
erative against the wife surviving her husband, unless found- 
ed on a valuable consideration, whilst the former is good 
without any, consideration. The reason of the distinction 
appears to be, that as the husband may bar the right of the 
wife by reducing into possession during his life, his release 
operating upon the subject by extinguishing the right, has 
the same effect. [Clancey on Rights, 110, and cases cited. | 

The introduction of the administrator, to prove to the court 
that there was a sufficiency of assets, to discharge the out- 
standing debts, was not proper. The case of Ex parte Simp- 
son, 7 Ala. R. 842, is not an authority for the introduction 
ofa party to the suit, under the circumstances of the present 
case. ‘The rule in that case, is confined to the preparation 
of the suit for trial, and to such matters as are auxiliary mere- 
ly to the main question ; and although we are entirely satis- 
fied with that case, it is not to be extended beyond the lim- 
its within which it is confined, by the precise condition upon 
which it is placed. Here, the purpose was, to lay the foun- 
dation for the introduction of a witness, by showing a state 
of facts, which would prove that the, witness had no interest, 
and the witness, when introduced was to swear directly in 
his favor. It is obvious, that this case uoes not come within 
the principle of Ex parte Simpson. It is not collateral to the 
main question, but enters directly in it. 

The admission of the administrator to testify to these facts, 
did not, however prejudice the opposite party, because the 
witnesses, without this testimony, were fully competent up- 
on the execution of the releases. It was then an error, with- 
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out injury, and therefore not available, within the rule of 
numerous decisions of this court. . 

The argument against the introduction of these witnesses, 
upon the ground of public policy, cannot be sustained. It is 
true, it is difficult for the mind to divest itself of the idea, 
that there may not be something collusive in such releases 
as these, made without consideration. But that is an argu- 
ment which proves too much, as it would sap the foundation 
upon which the doctrine of restoring the competency of a 
witness, by release, stands. He is thereby rendered legally 
competent, but the jury are under no obligation to believe 
him, and with them he may be very safely left. 

Let the judgment be affirmed. 








. 


LOCKHART v. JOHNSON. 


1. When a garnishee submits to answer, he is considered as continuing be- 
fore the court, for the purpose of receiving its judgment; but if the cause 
is continued generally, by the court, as to him, he cannot at the succeed- 
ing term, be compelled to join in an issue tendered to his answer, either 
by the plaintiff or defendant in the principal suit; and if an issue then ten- 
dered for the first time, is made up and found against him, the judgment 
thereon will be reversed upon error, if there is no admission upon the re- 
cord, either express or implied, which takes from him the right of insist- 
ing upon the irregularity. 


Writ of Error to the Circuit Coyrt of Perry. 


Tue plaintiff in error was summoned as a garnishee, at the 
instance of the defendant in error, upon an affidavit that he 
was supposed to have effects of Archer B. W. Hopkins, who 
was a judgment debtor of the plaintiff below. Upon the re- 
turn of the garnishment, the garnishee filed his answer in 
writing, denying an indebtedness to Hopkins, and insisting 
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that he had no effects of his, in possession, or under his con- 
trol; that Hopkins, by a deed appended to his, the ‘garni- 
shee’s answer, did convey to him a large amount of real and 
personal estate, -in trust for the payment of debts, &c., as ex- 
pressed therein ; that the garnishee was attempting to exe- 
cute in good faith the duties devolved upon him in the deed, 
except so far as he was restrained by judicial process. This 
deed was executed previous to the rendition of the plaintiff ’s 
judgment against Hopkins. 

At the term at which the answer was made, it is shown by 
the transcript, that the cause was continued by the court; 
at the succeeding term an entry was made as follows: ‘ Gar- 
hishee having answered that he is not indebted, on a motion 
to discharge garnishee on answer, it was ordered by the 
court, that the plaintiff file an affidavit, denying the truth of 
the garnishee’s answer, and contest the same in twenty days, 
or garnishment to stand dismissed.” Thereupon an issue 
was made up and tried at the term next following, when a 
verdict was returned for the plaintiff, and judgment rendered 
accordingly. Several questions of law are raised upon a bill 
of exceptions, but as they are not considered by the court, 
they need not be here noticed. 








- 


I. W. Garrort, for the plaintiff in error, among other 
points made, insisted that the answer of the garnishee should 
have been contested at the term of the court when it was 
filed, and leave'to make up an isstie subsequently, and after 
the garnishee had moved his discharge, was irregular. See 
Graves v. Cooper, 8 Ala. Rep. 811. 


A. Granam, (of Perry,) for the defendant in error. 


COLLIER, C. J.—In Graves v. Cooper, 8 Ala. Rep. 811, 
it was held to be irregular to permit the defendant, when his 
debtor is summoned as a garnishee, to contest the answer of 
the latter, unless this is done at the term of the court when 
the answer is filed, or unless an order is then made, giving 
time for that purpose. After citing several of our previous 
adjudications, it is added, “These decisfons fully establish 
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that whenever a garnishee submits to ‘answer, or when the 
suit is not terminated by a judgment against the defendant 
in attachment, the garnishee continues before the court, for 
the purpose of receiving the judgment upon his answer. But 
this, we conceive, is materially different from considering 
him as befére the court for the purpose of contesting his an- 
swer, whether that is done by the plaintiff or defendant in 
the attachment.” The sections of the statute which provide 
for the contestation of the garnishee’s answer by the plaintiff, 
or defendant, are’ not materially variant, and if the law be as 
stated, when controverted by the defendant, we think it clear 
that it should be administered with quite as much strictness 
as applied to the plaintiff. The same reasoning applies with 
equal force to each; and it would be quite as oppressive to 
the garnishee, to compel him to remain in court, from term 
to term, and the danger of surprise equally great, where his 
answer is contested by the one party or the other. 

In this case, as well as in that cited, the garnishee moved 
his discharge at the next term after he had answered, and did 
no act indicating a willingness:to join in the issue, and pre- 
sent the matters in controversy to the jury. There is, then, 
no admission upon the record, either express or jimplied, 
which takes from him the right of insisting upon the irregu- 
larity on error. 

Several other points are raised by the bill of exceptions up- 
on the deed to which the garnishee’s answer refers; but as 
the question considered is decisive of the case at bar, and 
there are other causes before us, which present the points re- 
ferred to, we will not now enter upon their examination. 

We have but to add, that the judgment of the Circuit Court 
is reversed. e 
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MITCHELL v. BURT. 


1, When one joint maker of a promissory note is the administrator of his 
“co-maker, he is entitled, when sued, to set off against the payee any debt 
which the latter owes to the deceased co-maker. 


Error to the Circuit Court of Autauga. 


Actiox of assumpsit, by Burt, suimg for the use of Ray- 
mond Robinson, against Mitchell, as the co-maker of a note 
with one John E. Mitchell. At the trial, the plea of set off 
being pleaded, with other pleas, the defendant proved, that 
an attachment, at the suit of T. & R. Morton, was issued 
against the estate of Burt, and John E. Mitchell, the co-maker 
of the note summoned as a garnishee. At the October term, 
1842, the garnishee answered that he was indebted ‘to Burt 
by two promissory notes, each for $2,000, one due Ist Janu- 
ary, 1843, and the other due Ist January, 1844, both signed 
by himself and the defendant in this suit. The answer was 
received, and the cause continued to the spring term, 1843, 
with an order to the garnishee to retain out of the note first 
due, a sum sufficient to answer the plaintiffs in attachment. 
At the spring term, 1843, a judgment was entered against the 
garnishee on his answer. This judgment was afterwards, 
on the 15th April, 1844, paid by the defendant in this suit, 
as the administrator of John E. Mitchell, who died after the 
rendition of judgment against him as garnishee. John E. 
Mitche®, in his life time, paid to Burt the note which fell 
due on the Ist January, 1843. The present action was com- 
menced in November, 1845, and it was also admitted by the 
plaintiff, that any legal set off against Burt should be valid 
against the party for whose use the suit was brought. 

Under this state of proof the court ruled, and so instructed 
the jury, that the money paid upon the judgment, was not a 
legal set off, under the circumstances disclosed. 
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The defendant excepted, and now assigns this charge as 
error. 








J. W. Pryor, for the plaintiff in error, cited Johns v. 
Field, 5 Ala. R. 484; Chandler v. Chandler, Ib. 567 ; Wins- 
ton v. Metcalf, 6 Ib. 756. 


J. P. Sarroxp, contra, insisted, the payment made by J. E. 
Mitchell, of the first note to Burt, was in his own wrong, but 
gives no right’ to the present defendant to set off the judg- 
ment paid by him as administrator, against this note. As the 
administrator of J. E. Mitchell, he may be entitled to his ac- 
tion against Burt, but cannot retain in that character against 
this suit. 


- GOLDTHWAITE, J.—We do not perceive how the or- 
der made, upon the answer of the garnishee, for him to re- 
tain the sum garnisheed, out of the first note, instead of the 
other, can affect this suit, as there is no question with, us, 
that when the deceased, "Mitchell, paid the note first falling 
due, and his administrator paid the judgment recovered upon 
the garnishment, Bust at once became a debtor to the estate, 
for so much money paid to his use. This being the legal 
effect of the payment, it is only necessary to inquire, wheth- 
er the other maker, when afterwards sued on the other joint 
note, may insist upon the payment as a set off. The case, 
as thus presented, is very similar to that of Winston v. Met- 
calf, 6 Ala. R. 756, where we held, that a surety was enti- 
tled, when sued alone, to set off a debt due to his principal, 
upon showing his assent, and producing the note offered to 
be set off. We then said, with reference to the statute au- 
thorizing the assignment of promissory notes, “when the 
plaintiff acquired his interest in the note sued on,””—the suit 
was by an assignee—“ it was affected with the legal right of 
the principal debtor, to set off the note then held by him 
against the payee, and it seems to us, this right can be in no 
wise impaired by any act of the plaintiff. T'rue he is enti- 
tled to sue either party severally, but when he does'so, it 
does not follow that he avoids any defence which could'be 
interposed if the suit was against the principal debtor.” This 
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reasoning applies equally, when the suit is against one of two 
joint makers, and the set off is with the concurrence of the 
one not sued. Heré the concurrence will be presumed, be- 
cause the defendant is the administrator of the deceased co- 
maker, and the set off not being an assignable debt, there is 
no necessity for its production, . 

The result of this consideration is, that the set off should 
have been allowed, and therefore the error of the charge is 


apparent. 
Judgment reversed and remanded, 





a 





PIPPIN v. HUNTINGTON. 


1. P purchased some slaves of H, for $1400, upon which A and B had mort- 
gages, the latter being the eldest, paid down $1000, and executed his note 
for $400, H agreeing to satisfy both mortgages. At the time of the sale, 
the slaves were in the possession of A, to whom H delivered the note of 
$400, and obtained possession of the sleves, which he delivered over to P. 
H did not satisfy the mortgage of B, and P was compelled to pay upon it 
a larger sum than the amount of the note, Suit being brought on the note 
in the name of H, for the use of A against P—Held that if P was privy to, 
and assented to the agreement between H and A, by which the former ob- 
tained possession of the slaves from A, he could not defend himself against 
the payment of the note, by préving that he fad been compelled to pay a 

‘larger sum for H, butin the absence of such proof, A must be understood 
as having delivered up the slaves, on the responsibility of H, and had 
therefore no greater rights than H would have, if suing for his own 
benefit, 


Error to the Circuit Court of Greene. 


Dest, by the defendant in error against the plaintiff in er- 
ror, on a sealed note, for the use of one Adams. 

Pleas, the “ general issue, failure of consideration, payment, 
and set off, in short, by consent.” 

Upon the trial of the cause, the defendant proved, that he 
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purchased from Huntington, two slaves at $1400, one thou- 
sand dollars of which was paid in cash, and the note sued.on 
given for the residue. ‘That at the time of the purchase 
- there were two mortgages on the slaves, one in favor of Adams, 
for whose use the suit is brought, and the other in favor of 
one Boothé, both of which were in force, and unsatisfied, 
Boothe’s being the eldest, and Huntington agreed to satisfy 
both mortgages. At the time of the sale, the negroes were 
in the possession of Adams, and the note sued upon, not- 
withstanding*the understanding that it should go to Boothe, 
was given to Adams by Huntington, in satisfaction of his 
mortgage, who then gave up the negroes to Huntington, by 
whom they were delivered to the defendant: Huntington 
did not discharge Boothe’s mortgage, and the defendant was . 
compelled to pay Boothe upwards of $600, to relieve. the 
slaves from the lien of the mortgage. ’ 

Upon this testimony, the defendant moved the court ,to 
charge, shat if the contract between the plaintiff and defend- 
ant, was, that the note should be applied to the payment of 
Boothe’s mortgage, so as to perfect the title, and it was 
not so applied, and Boothe’s mortgage was not otherwise 
satisfied by the plaintiff, and that defendant had been 
compelled to pay a larger sum, than the amount of, the 
note, to extinguish his mortgage, the plaintiff could not. re- 
cover. , 

Also; that if the contract between the plaintiff and defend- 
ant was, that he was not to pay the note, unless the plaintiff 
paid off and extinguished Boothe’s mortgage, and he had not 
done so, he could not recover. Both of these charges the 
court refused to give, and the defendant excepted, These 
matters are now assigned as error. 








A. Grauam, for plaintiff in error, cited 1 Ala. R. 41. 


Wess,‘contra. The court correctly refused the first charge 
asked for, because, if Pippin’purchased with a knowledge of 
Adams’ possession, and rights, as appears from the bill of ex- 
ceptions, Adams cannot be prejudiced, by a contract between 
the defendant and Huntington. The defence cannot be) set 
up, because it is in the nature of a cross action for the fraud. 
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The defendant purchased with a knowledge of all the facts 
and circumstances. [2 Kent’s Com. 478; 1 8S. & P. 80; 1 
Ala. R. 645. | 

-Defendant cannot create a defence, by voluntarily extin- 
guishing even a paramount title. (18. & P. 223; 4 Ala. R. 
700.} Nor can he defend, by proving a want of title in the 
vendor. [3 P. 126; 19 Sadiends 77; 1 Mass. 65 | 

The facts of the case are, that the bond was made, and 
delivered to Adams, before he delivered the slaves, and Hun- 
tington must be considered as the agent of the’defendant, for 
this purpose. The delivery of the slaves was a valuable 
consideration. ‘ 

The plea to invalidate the consideration of the bond, must 
be a special plea, under the statute. (Clay’s Dig. 340, $ 153.] 
The rights of Adams will be protected, if he received the 
note without notice of the defence. 

. Upon the whole case, it isclear, that the defendant cannot 
succeed, and he is not prejudiced. [1 S. & P.81; 8 Porter, 
546 ; 9 Id. 403; 3 Ala. R. 599.] 








ORMOND, J.—If the nominal plaintiff was prosecuting 
this suit for his own benefit, it is manifest he could not re- 
cover. If for no other reason, because the defendant has 
been compelled to pay a sum greater than the amount of the 
note sued upon, to relieve the slaves from the lien which it 
was his duty to discharge. Is the case altered, because the 
suit is brought for the use of Adams? 

It seems, that at the time of the sale, the slaves were in 
the possession of Adams, who had a mortgage upon them, 
and that he delivered them up to Huntington, on receiving 
defendant’s note. If the defendant was privy to, and assent- 
ed to this arrangement, he would thereby have precluded 
himself from setting up this defence to the note. If he was 
not, he would not be bound by the act of Huntington, and 
in delivering the negroes to him, Adams must be understood 
as contracting with, and relying on him, and in that aspect, 
he would have no greater, or other rights, than Huntington 
himself. 

Which of these two aspects of the case was true, in point 
of fact, it was the province of the jury to determine. The 











JANUARY TERM, 1846. 231 
_Pippin v. Huntington. 

first charge moved for, was warranted by the proof set- out 
in the record, and should have been given. If the plaintiff 
desired a charge, founded upon the consent of defendant, to 
the delivery of the slaves upon the receipt of the note, and 
the evidence as is now insisted, warranted such an assump- 
tion, it should have been moved for. In refusing the charge 
which was asked, and which the proof warranted, the court 
assumed the decision of the facts of the case, and refused it, 
according to the argument made in this court, because the 
defendant was privy, and assented to the delivery of the 
slaves, by Adams to. Huntington, on condition of receiving 
the note. Asalready observed, if this were the fact, it would 
preclude the defendant from making this defence, but wheth- 
er such was the fact or not, it, was for the jury to determine, 
and not the court. 

It has been also urged, that if the court decided wrong, the 
defendant is not injured, because it appears that Adams has a 
mortgage upon the slaves. Whether that is so or not, is a 
matter which cannot be tried in this action. Conceding it 
to be so, and that he has the right to coerce from the defend- 
ant, a sum equal to, or greater than the amount of the note, 
this right of action against him, cannot extinguish the de- 
fence he has the right to make to this note. 

As to the pleadings, it is sufficient to say, that the defence 
was admissible under the plea of failure of consideration, 
which may be pleaded toa specialty, and which being plead- 
ed informally, by gpnsent, must be considered as having all 
the requisites of a special plea. 

Let the judgment be reversed and the cause remanded. 











. MORGAN v. LAMAR, Ex’sr. 


1. It is competent to issue an ancillary attachmerit under the act of 1837, 
“when a suit shall be commenced in any Circuit or County Court,” al- 
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though the leading process shall not have been executed ; and the failure 
to serve the writ upon the defendant, will not abate the attachment, or im- 
pair its efficiency, but the plaintiff may proceed to judgment as in other 
cases, ; 











Writ of Error to the Circuit Court of Barbour. 


On the 27th January, 1844, the defendants in error caus- 
ed a writ of capias ad respondendum to be issued against the 
plaintiff ; and on the 29th of the same month issued an an- 
cillary attachment against his estate upon affidavit, that he 
was about to dispose of his property fraudulently, with in- 
tent to gyoid the payment of the debt sued for. This at- 
tachment was levied by the service of the garnishment on 
the day on which it issued, and upon property on the 3d 
February thereafter. 

The plaintiffs filed their declaration, and a judgment by 
default was rendered, and damages assessed by a jury at $1,- 
403 30, on which judgment was accordingly entered. 


J. Burorp, for the plaintiff in error. 
J. G. Suorter, for the defendants in error. 


COLLIER, C. J.—The act of 1837, to explain and amend 
the laws in relation to attachments, enacts, that “when a 
suit shall be commenced in any Circuit or County Court of 
.this State, and the defendants, or any one or more of them, 
shall abscond or secrete him, her, or themselves, or shall re- 
move out of this State, or shall be about to remove his, her, 
or their property out of this State, or be about to dispose of his, 
her or their property fraudulently, with intent to avoid the pay- 
ment of the debt, or demand sued for,” the plaintiff is au- 
thorized to sue out an attachment, upon making oath, and 
executing a bond with surety, as in other cases of original 
attachment, ‘returnable to the court in which suit had been 
originally commenced, as aforesaid ; which attachment, when 
returned, shall be filed with the papers in the original suit, 
constitute a part thereof, and the plaintiff shall *proceed to 
judgment, as in other cases.’4 [Clay’s Dig. 61, ¢ 34.] 

Toentitle the plaintiff to an. ancillary attachment under 
this statute, where the defendant, or his property, shall be in 
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the condition contemplated, it is not necessary that the lead- 
ing process in the cause shall have been executed. The act 
makes no such requisition ; but it provides in totidem verbis, 
that ‘when a suit shall be commenced,’ then the plaintiff 
may sue out an attachment. It is not, then, the service of 
process which the attachment must necessarily succeed ; but 
it is the commencement of the suit. This takes place when- 
ever the process has been placed in the hands of an executive 
officer to be served. The consequence is, that the attach- 
ment was regularly issued, and of course, properly levied ; 
and the remaining question is, whether its effect has been 
lost by the failure to serve the writ upon the defendant. 
There is nothing in the statute, or in the nature of the pro- 
ceeding by attachment, that leads to such a conclusion. Pre- 
vious to the passage of the act, as well as since, it was allow- 
able for the plaintiff to sue out a judicial attachment upon the 
return of a capias ad respondendum. But this does not fur- 
nish an adequate remedy ; for if the plaintiff is compelled to 
await the return of process “not found,’ when it is certain 
that it will not be executed, the defendant may in the mean- 
time have withdrawn himself, and his effects, beyond the ju- 
risdiction of the State; and the very state of things against 
which it was the purpose of the act to provide, actually occur. 
True, the plaintiff might have dismissed his suit, and per- 
haps have issued an original attachment; but the dismissal 
would have been at his costs, and there is nothing in our le- 
gislation in respect to attachments, which seems to make 
such a course of procedure necessary. Instead of restricting 
the remedy by attachment within what the letter of our sta- 
tutes prescribe, we should rather be inclined to extend it by 
a liberal interpretation, if necessary to carry out the purpose 
of the legislature. ‘The attachment, we have seen, was reg- 
ularly issued ; and the failure to serve the leading process 
upon the defendant, doés not, in our opinion, impair its effi- 
cacy. Our conclusion is. that the judgmént of the Circuit 
Court must be afff!med. 
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BATTLE v. THE CORPORATION OF MOBILE. 
STEWART v. THE SAME. 


1, The city of Mobile, under the provisions of its charter, authorizing the 

"levy of a tax upon real and personal estate, within the city, may lawfully 
assess a steamboat plying on the waters of the Alabama river, although it 
is registered and enrolled as a coasting vessel under the laws of the United 
States, if owned by citizens of the State resident in Mobile. 

2. And the city has the same power if the owner of the boat is a citizen of 
another State, yet resident here during the business season, although the 
boat may be assessed, and taxes paid, in the State of which the owner isa 
citizen. 


Writ of Error to the Circuit Court of Mobile. 


THESE causes, in the court below, were submitted on the 
following statement of facts, to wit: 

The Mayor, Aldermen, and Common Council of the city 
of. Mobile, pursuant to the act of 14th January, 1844 pp. 1844, 
175, passed an ordinance for the collection of a city tax ; the 
assessors of taxes were duly elected and qualified ; they duly 
assessed the steamboat New World, the property of William 
Stewart, the defendant in one of the suits, as a part of his 
property: And also assessed the steamboat Montgomery, as a 
part of the property of J. & J. Battle, the defendants to the 
other suit, at values sufficient to realize the sum of $100, in 
taxes. The tax is not a specific tax on steamboats, but they 
are included in the statement of the personal property of the 
defendants respectively. Rives, Battle & Co. is a firm do- 
ing business in the city of Mobile, and the defendants, Battle, 
are members of that firm, and they reside in the city. Wm. 
Stewart is a citizen of Pittsburg, in Pennsylvania, and has 
his domicil there, but spent the winter and spring of 1844-5, 
since January, in Mobile; being interested in several steam- 
boats that ply on the Alabama and Tombigbee rivers. The 
boats named are regularly licensed steamboats, under the 
laws of the United States, and are’of one hundred tons and 
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upwards burthen ; they are registered at the custom house in 
Mobile, in pursuance of the acts of Congress, and since the 
lst of December, 1844, and until after the assessment, have 
regularly plied on the waters of the Alabama river, between 
Mobile and Montgomery, touching at the intermediate ports 
and landings, conveying passengers and freight for compen- 
sation ; making regular trips between those cities in the usu- 
alway. The steamboats were in the city of Mobile when 
the assessment was made, and when it became necessary for 
the work of assessment to be completed. Stewart pays taxes 
on his interest in the steamboat New World, in Pennsylvania, 
and his boats return to Pittsburg after the regular boating 
season in Alabama terminates, and ply on the Ohio and Mis- 
sissippi rivers in the summer. 

The acts of incorporation of the city of Mobile, and the 
ordinance under which the tax is claimed, are made a part of 
the case agreed. ‘The question submitted to the court -is, 
whether the property in the named boats is the subject of 
a tax by the city of Mobile, under the circumstances stated. 
If it is, they agree that judgment may be rendered for the 
plaintiff for one hundred dollars in each suit; if otherwise, the 
judgment to be for the defendant. 

The Circuit Court gave judgment for the plaintiff, and this 
is now assigned as error. 








E. 8. Darean, for the plaintiffs in error, insisted, that by 
the ordinance of the convention which formed the constitu- 
tion of the State, it is agreed that the navigable waters with- 
in the State shall remain public highways, free to the citi- 
zens of the State, and of the United States, without any tax, 
duty, impost, or toll therefor, imposed by the State. [Di- 
gest, xliii. | 





J. A. CampBELL, contra, cited the act of 1844, (Acts of As- 
sembly, 1844, p. 182, $ 19,) to show the authority of the 
corporation to levy the tax. 


By a subsequent agreement between the counsel of the 
parties, they request the court to determine—1. The right 
to tax steamboats, as the property of resident citizens; and 
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2. Whether the city is authorized to tax steamboats, being 
the property of citizens of other States, elsewhere paying 
taxes in the State of their residence, but the boats employed 
here during the boating season. 


$$ 








GOLDTHWAITE, J.—In the matters submitted for de- 
cision, by the case agreed, no question whatever is made as 
to the regularity or validity of the proceedings, by means of 
which the city corporation claims to levy the tax in dispute. 
The charter of incorporation invests the city authorities 
with power to lay taxes on both real and personal estate 
within the city, making no distinction as to any persons, and 
not exceeding forty cents on every hundred dollars in value 
of property. [Acts of 1844, 175,$19.] The taxes for the 
current year of 1844-5, were fixed by a resolution of the city 
authorities, at forty cents on every hundred dollars in value 
of the assessment. The general question as to the delega- 
tion of the taxing power to civil corporations, is not disputed, 
and indeed has several times been decided by us in other ea- 
ses. [Intendant of Marion v. Chandler, 6 Ala. Rep. 899; 
Estabrooks v State, Ib. 653.] 

We understand the defendants in the suits, to claim ex- 
emption from taxation, on the ground that the State, in con- 
vention, has declared that its rivers shall forever remain publie 
highways, without the imposition of any duty, tax, or impost 
by the State. Also, that the property sought to be taxed, 
are vessels employed in the coasting trade, regularly enrolled 
and licensed as such, and therefore not subject to taxation by 
any State authority. 

The power of taxation is a necessary accompaniment of 
the power of legislation, and is limited only by the extent of 
that power. It necessarily, therefore, operates upon all per- 
sons and property belonging to the body politic. Its relin- 
quishment ought not to be presumed, but rather should be 
demonstrated by those who claim exemption. [Providence 
Bank v. Billings, 4 Peters, 514.] Now although it may be 
conceded, that the State has relinquished the right to levy a 
specific tax on vessels navigating her rivers, and is debarred 
by the constitution of the United States from interfering with 
the regulation of commerce, whether foreign or between the 
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several States, yet it by no means follows, that she has re- 
linquished, or is in any Way prevented from exercising, the 
power of taxing the property employed within her limits, in 
these avocations. It sometimes may be quite difficult to de- 
termine, whether a tax is liable to constitutional objection, 
as improperly interfering with subjects which are exclusive- 
ly within the scope of the legislation of the Congress of the 
United States, but the exercise of the power, to the extent, 
and in the manner, it is here assumed, seems to be conceded 
even in those cases where the Supreme Court of the United 
States has held other taxes to be inhibited, on constitutional . 
grounds. Thus, in McCullough v. The State of Maryland, 4 
Wheat. 316, it is admitted that the power of taxing the peo- 
ple, and their property, is essential to the very existence of 
government and may be legitimately exercised (by the States) 
on the objects to which it is applicable to the utmost extent 
to which the government may choose to carry it. And again, 
although in that case, it was held, the State possessed no 
power to tax the Branch of the Bank of the United States, 
located within her limits, yet her power to tax real property 
owned there by the Bank, as well as any interest which her 
citizens might hold in the Bank, is expressly admitted, wheg 
the tax is common with other property of the same descrip- 
tion, throughout the State. To the same effect is the lan- 
guage of that court in Brown v. The State of Maryland, 12 
Wheat. 419, and Weston v. City Council of Charleston, 2 
Peters, 449. 

Independent of these decisions, which directly admit the 
validity of a general tax, by the authority of the State, upon 
real or personal ‘estate, although it may be owned by a cor- 
poration erected by the United States, it is believed to be the 
common practice, over the entire Uniop, to tax the personal 
estate of citizens, although that may be employed in foreign 
or domestic commerce. Without the existence of such pow- 
er in the several States, it is entirely evident that the bnr- 
thens of government would be most unequally distributed, 
and those would oftentimes contribute the least who receive 
the greatest benefits. If property invested in the commer- 
cial marine may be withdrawn from taxation, the same ex- 
emption would doubtless extend to investments for trade, be- 
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tween the several States, and thus the taxes would fall, if not 
exclusively, yet most unequally, upon the other interests of 
society. Upon the whole, we think it clear, that this tax, 
not being a specific one, applicable alone to steamboats, but 
a general one, extending to all personal estate, is free from 
constitutional objection. 

2. Another question, bearing alone upon the suit as to one 
of the defendants, is yet-necessary to be examined. The 
power of taxation has already been shown to exteng to. all 
persons and property within the sovereignty of the State. 
To this extent the doctrine is admitted by all our jurists, but 
the principle of sovereignty is carried much further by wri- 
fers upon public law; who contend, that a State possesses the 
power to bind its own subjects, though in foreign countries. 
{Story’s Confl. Laws, 20.] And with reference to taxation, 
it has been held, that a general tax upon turnpike stocks, 
made a citizen of Massachusetts liable to pay for shares own- 
ed by him in a corporation in another State, although the 
stock was there taxed. Whatever doubts existed as to con- 
struing a general statute to this extent, was afterwards cut 
off by an express provision by law, to levy the tax, whether 
the corporations were within or without the State. [Barring- 
ton v. Berkshire, 16 Pick. 572.] 

Whatever may be the correctness of such a decision, un- 
der such facts, we entertain no doubt whatever, that the per- 
sonal estate of a citizen of another State, when employ- 
ed in this State, is as much the subject of taxation as pro- 
perty of the same kind, belonging to our own citizens; and 
the fact, that it is also elsewhere held subject to taxation, 
is not a circumstance which interferes with the exercise of 
the power in the state where it is. 

There seems to be yo error in the judgment of the Circuit 
Court. Affirmed. 
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HAYNES v. WHEAT & FENNELL. 


1, The sureties of an administrator, against whom a judgment is rendered; 
may discharge the judgment by a payment to the’ clerk, without waiting 
for an execution to issue against their principal ; it is therefore wholly un- 
important that an execution which had issued against their principal, and 
returned nulla bona previous to such judgment, was irregularly issued. 

2. Where one who was clerk of a County Court, and also guardian ad litem to 
a minor, received payment, as clerk, of a judgment rendered in favor of 
the minor, and gave his receipt as clerk, he cannot by an entry upon his 
docket afterwards, change the character of the payment, so as to make it 
appear he received it as guardian ad litem. 

3. The receipt of a clerk, like that of any other person, is open to explanation 
by extrinsic proof. 

4, The clerk of a court in which a judgment has been rendered, has author- 

ity to receive the amount in money, before or after an execution has is- 

sued. 

Neither a clerk, or slieriff, has authority to receive any thing in payment 

of a judgment, or execution, but money, and a payment’in any thing else, 

would be no discharge of the defendant in execution, though the sheriff 
would be precluded by his return from denying that he had received mo- 
ney in its discharge. 

6. Although the sheriff, by a return of satisfaction, subjects himself to pay 
the plaintiff in coin, he has the power to receive in discharge of the writ, 
such bank notes as are then passing in the community current as money, 
although they may not be convertible into specie at pleasure, at the nomi- 
nal amount; and such a receipt, if bona fide, will discharge the defendant 
in execution, and fix the liability of the sheriff and his sureties. 


nt 


Error to the Chancery Court of Madison. 


Tue bill was filed by the defendants in error, and alledges 
that they became the sureties of one George W. L. Haynes, 
as the administrator of Stephen S Haynes, late of Madison 
county. ‘That.on — day of June 1841, the administrator 
made a final settlement, and a decree was rendered in favor 
of the defendant in error, a minor, and distributee of the de- 
deceased, for $965 37, at which time one Richard B. Pur- 
dom was guardian, ad litem. That an execution issued there- 
on, against the administrator, was returned no praperty found, 
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and an execution then issued against the complainants, as 
his sureties, when the cause was taken up by writ of error, 
and dismissed, after which, on the 13th August, 1841, com- 
plainant paid to R. B. Purdom, clerk of the County Court, 
$1,016 88, which he understood to be in full of the decree, 
interest and costs, but which he now understands to be two 
dollars short of the full amount. 

That defendant in error, who is an infant under ten years 
of age, and a non-resident, or some cne for him, has caused 
an execution to be again issued against complainant, on the 
decree. The bill prays an injunction, &c., which was 
granted. . 

The defendant, by his guardian ad litem answered the 
bill, and denies that the moncy was paid to Purdom, as clerk 
of the County Court, but insists that it was paid to him as 
guardian, and that the execution which issued, and upon 
which the money was paid, issued in favor of Purdom as 
guardian, and that by the entry made by *Purdom, on the 
docket, it appears, that he received the money as guardian, 
aud not as clerk of the court, and insists, that such a pay- 
ment does not discharge the liability of the sureties of the 
administrator. Appended to the answer are the executions 
which issued previous to the writ of error, which recite the 
decree as being made in favor of Purdom, as guardian ad 
litem. 

Depositions were taken by the complainants, proving the 
following instrument of writing by Purdom. 











Jas. H. Haynes, )) Judgment, Orphans Court, .... $963 37 
by his guardian, | Int. 7 ms. 7 days, ...... ....... .46 44 
v. Ce. CUE GONE, wncscc ch00 coccee “OO 
James Wheat. J Costs of writ of error,........... 4 82 
$1,016 88 


Rec’d of James Wheat, the above amount of one thousand 
and sixteen dollars and eighty-eight cents, the full amount 
of said judgment, in the Orphans’ Court of Madison county, 
Ala. Aug. 13, 1841. RICH’D P. PURDOM, 

C. C. Court. 


It was proved, that this was in the hand writing of Pur- 


a 
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dom, who was at the time clerk of the County Court. They 
proved also by a witness, that he advised Wheat to pay the 
money to Purdom as clerk, and not as guardian. They also 
proved by another witness, who was present at the time, that 
the money was paid to Purdom as clerk, and that Wheat re- 
fused to pay it to him in any other character. 

Purdom was also examined as a witness, and states, that 
the receipt bears the true date—that the money was paid in 
Alabama bank notes—that the “ affix’’ to the receipt, was not 
the official style generally used by him, which was “C.C.C.”’ 
and sometimes “Cl’k C. C.” though it was used as in said 
instrument on some occasions. After the money came to his 
hands, he treated it on the execution docket as though it had 
been received by him as guardian ad litem, believing he had 
the authority to do so—Wheat was not privy to the entry 
made on the docket; has paid $60 of the money to a guar- 
dian of defendant in error. 

The Chancellor made his decree, perpetuating the injunc- 
tion, which is now assigned as error. 








James Rosinson, for plaintiff in error, contended, that the 
case was not made out by the proof. The judgment was in. 
favor of the minor against the administrator, whilst the receipt 
speaks of a judgment against Wheat, and this discrepancy is 
not explained by the proof. Nor is it satisfactorily shown, 
that the payment was made to Purdom as clerk; his entry 
on the docket is satisfactory to show, that he understood he 

was receiving itas guardian. 

' In such a proceeding as this, there can be no judgment 
against the sureties, until an execution against the principal 
has been returned no property found. [Clay’s Dig. 147, $ 
24,25.) 'The execution which issued against the adminis- 
trator, recited a judgment in favor of Purdom as guardian, ° 
and as such a judgment is invalid, the return of the execution 
did not authorize the statute judgment against the sureties. 
[5 Porter, 223; 5 Ala. Rep. 678.] The statute judgment 
was absolutely void. [1 Cow. Rep. 711.] 

The clerk had no power to receive Alabama bank notes in 
discharge, or payment of the judgment. If the clerk may 

30 
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receive bank notes, he may take any thing else i discharge, 
and by giving a receipt conclude the plaintiff. The execu- 
tive officer has no discretion, and can only give a valid, bind- 
ing discharge when he receives payment inmoney. [2 How. 
U.S. 244; 31d. 717; 1 Cowan, 46; 2 Porter, 386; 7 Ala. 
Rep. 703, 783; 5 How. Miss. 246.] The plaintiff may elect 
to take bank notes thus received, but is under no obligation 
to do so, and may elect to consider it no payment. In the 
case cited from 5 Humphreys, 15, the court puts the decision 
upon the ground that the bank notes were convertible ; such 
was not the case here. 











? 

S. Parsons, contra, The irregularity complained of, was 
not in the decree, as in the case cited, but in the process, and 
was amendable even upon a motion to quash. Here, the 
question arises collaterally, which altogether varies it, al- 
though the court might have quashed them, they are not 
‘therefore void. [1 Cow. 734; 1 Salk. 319.] 

Leaving the execution out of view, there was a decree 
against the administrator, which he might have discharged 
without execution, and he being insolvent, his sureties might 
do it for him. [Chitty on Bills, 426; 1 Wilson 47; 5 Ala. 
R. 678. | 

The payment in Alabama bank notes was good—they are 
quasi money. [1 Burr. 457.] A will bequeathing money 
will pass bank notes. [6 H. & J.47; 2H. & G. 410.) A 
sheriff may receive bank notes in payment of an execution. 
12 Johns. 220, 395; 4. N. H. 198; 5 Humphreys, 15, 40, 140; 
4 Monroe, 547; 5 Id, 336, 375,] 


ORMOND, J.—The decree made by the Orphans’ Court, 
appears to have been entirely regular. It is alledged in the 
bill that it was in favor of the infant, and this fact is not con- 
troverted, but is admitted by the answer. Such being the 
fact, the recital in the execution, that the decree was in favor 
of the guardian ad litem, was a mere clerical misprision, and 
conceding that it could have been quashed for this cause, yet 
if the administrator had paid the money to the sheriff, he 
would have been protected under it, as the process was not 
void, but voidable merely ; nor could the plaintiff he heard to 
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alledge the irregularity of the process he had himself sued 
out. Such being the fact, it would seem to follow, that the 
return of no property upon the execution against the admin- 
istrator, would authorize an execution to issue against the 
sureties upon the statute judgment. In addition, it is clear, 
the administrator would have been authorized to discharge 
the judgment against him, by a payment to the clerk of the 
court, and he being insolvent, what possible objection could 
there be to the sureties paying it without execution against 
them. They were responsible to the plaintiff, as well as the 
administrator, and had'the right to discharge the judgment 
without any further accumulation of costs; and if they 
choose to waive the issuance of an execution against their 
principal, and admit their liability without it, the plaintiff 
cannot raise the objection that they have not been fixed by 
the regular issuance of an execution against their principal. 

We consider the proof clear, and unequivocal, that the mo- 
ney was paid to Purdom, as clerk of the court, and that it 
was paid upon this judgment. No difficulty whatever can 
arise, from the clerk describing it in his receipt as a judgment 
against Wheat. ‘The amount, date of the judgment, and all © 
the facts and circumstances, show it to be the same. It was 
so considered by those representing the interests of the infant, 
as they caused an execution to be issued, subsequent to the 
payment, reciting all the facts which created the statute 
judgment against Wheat. The receipt is not conclusive up- 
on any one, and if explanation was wanting, it is fully ex- 
plained. But this question, though raised upon the argu- 
ment, is not made upon the pleadings. The answer does not 
controvert the allegation of the bill, that the money was paid 
upon this judgment, but insists that it was paid to Purdom, 
not as clerk, but as guardian. 

We consider this question as clearly settled as the other. 
As guardian ad litem, Purdom had no authority whatever to 
receive the money, and from the proof of Eldridge, it appears, 
Wheat refused to pay it to him in any other character than 
as clerk. As such, then, he must have received it, no matter 
what defect there may “er in his receipt ; whether he added 
two or three letters to his name, asthe “affix,” or symbol, of 
his official character. But it appears from his deposition, that 
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he did sometimes sign his name as clerk of the court, in the 
mode adopted in this instance. Of the proper mode of doing 
this, he was the best judge. It is impossible that the inter- 
ests of those doing business with him, as clerk, should be af- 
fected by the omission of a C at the endofhisname. Equal- 
ly plain is it, that he could not by any act of his subsequeut- 
ly, or by any indorsement or entry on his docket, change the 
character of the act, so as-to deprive the defendant of the ben- 
efit of the payment. So far as it is evidence of his intention, 
whatever weight it might be entitled to if standing alone and 
uncontradicted, it can have none when opposed by the testi- 
mony afforded by his own recéipt, and the testimony of Ell- 
dridge, not to speak of the strong inference arising from his 
want of authority to receive it as guardian. 

The clerk of a court in which a judgment is rendered, has 
authority to receive the amount for which the judgment was 
rendered, either before or after an execution has issued upon 
it. [Murray v. Charles, 5 Ala. R. 678.] Doubtless this is 
not an authority to a clerk, any more than it is to a sheriff, 
to receive any thing in discharge of the judgment but mo- 
ney. He cannot take in its discharge’choses in action, or pay 
a debt of his own, but can only receive that which he can 
pay over to the plaintiff. He, however, would be precluded 
by his return from denying that he had received payment in 
money. 

What is entitled to be considered money ? Are bank notes, 
which at the date of this transaction constituted the entire 
circulating medium of the country, as they do in a great mea- 
sure at the present time, to be excluded from that appellation ? 
This is a question of no small magnitude, not only to the ex- 
ecutive officers of the law, but’ to the great body of the peo- 
ple ‘who may be suitors in our courts. 

In the present highly commercial condition of society, and 
under the influence of the credit and banking systems, which 
by excluding the precious metals from general use, has made 
the paper which occupies its place, the actual medium of ex- 
‘ change, and the representative of the labor, and property of 
the country, it Would be strange, if the executive officers of 
the law had not power to receive it in payment of a judgment. 
The commercial character of the age has silently produced a 
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change in our language. No one is misunderstood, or sus- 
pected of telling a falsehood, when he speaks of having mo- 
ney in his possession, though it consists entirely of bank 
notes. It has worked a corresponding change in the com- 
mon law, accommodating itself to the altered condition of 
society. In the great case of Miller v. Race, 1 Burr. 457, 
which was trover for a bank note which had been stolen, and 
which came to the possession of the defendant for a valua- 
ble consideration, and without notice of the robbery, Lord 
Mansfield said, that bank notes “‘ were as much money, as 
guineas themselves are, or any other current coin, that is used 
in common payments, as cash, or money.” So they are a 
good tender, unless they are objected to at the time. Under 
the term money in a will, bank notes will pass. [6 H. & J. 
53; see also, 2 H. & G. 410; 12 Johns. 220, 395.) 

In Crutchfield v. Robbins, 5 Humph. 15, this precise point 
came up. There, as in this case, there had been a payment 
of a judgment in current bank notes, to the clerk, and it was 
held to be a good payment. It is however urged, that the 
court in that case, lay stress upon the fact, that the bank notes 
there received, were ‘convertible,’ as wellascurrent. The 
only proof in the record upon this point, is that of Purdom, 
who says, the money was paid in Alabama bank notes, -the 
discount, if any, he does not recollect. It does not, then, 
appear from the record, whether these notes were then at 
par, or in other words, convertible at pleasure into specie, for 
their nominal amount, or not, but we ought perhaps judicial- 
ly to know, that at that time our State bank notes were at a 
discount. They were nevertheless current, and the only cir- 
culating medium, passing in payment of debts, and instead of 
specie, at the existing discount. 

We do not think this varies the case. Considered as a 
question of power in the officer, that must be considered as 
money, which passes as such in the common transactions of 
mankind. The sheriff would have no power to take the 
notes of a broken bank, in payment of an execution, though 
they might have a speculative value depending upon un- 
known facts, and uncertain contingenejes. Such worthless 
paper would not have one of the attributes of money. It 
would be neither current, or convertible. into specie, and ins 
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stead of being a medium of exchange, or a measure of the 
value of other commodities, js itself a commodity. Having 
thus ceased to perform the uses of money, it is no longer re- 
garded, or received as such by the community. The bank 
notes received in this case, though, from the operation of tem- 
porary causes, depressed at the time, had a known and fixed 
value in public estimation, secured to them by the guaran- 
tee of the State—they were the common medium of exchange 
—in a word, they were the money of the country. Nor 
could the plaintiff by possibility be injured, by the clerk re- 
ceiving them in payment, as he could, if he thought proper, 
cast on the officer the duty of converting them into specie. 
This is no more than would have happened if the clerk had 
received payment in bullion, or in foreign coin not a legal 
tender. Mu 

The two cases princtpally relied on by the counsel for the 
plaintiff in error, are not hostile to this view. In Griffin v. 
Thompson, 2 How. U. 8. Rep. 244, the Marshal had return- 
ed upon an execution, that he had “received thereon $1000 
in post notes of the Union Bank.” The return was quashed 
by the court, and another execution issued, and a motion was 
then made to have satisfaction entered. The Supreme Court 
held, that this was not a legal return, and the reception of 
the bank notes by the marshal, no satisfaction of the execu- 
tion. Of the correctness of this decision we entertain no 
doubt. It has already been stated, that as the mandate of 
the writ is to make the money which the writ calls for, the 
sheriff can make no other return of satisfaction, but that he 
has collected the money. 'The question in this case, is not, 
whether a return by the clerk, that he had collected the 
amount of the fieri facias in Alabama bank notes would be a 
legal return, nor does it appear what return he actually 
made ; it is, whether the officer had power to receive, in 
payment of the writ, bank notes then current as money, so 
as to discharge the defendant, and to bind himself and his 
sureties to the plaintiff. That he had such power, we do not 
entertain the least doubt. 

In the case referred to, not only was the return of the she- 
riff unquestionably bad, but it also appeared that the notes of 
the Union Bank were at a discount of fifty per cent. and con- 
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sequently were not current as money. ‘They had in fact be- 
come a mere commodity, of uncertain and daily fluctuating 
value. ° 

The case of the Planters’ Bank v. Scott, 5 How. Miss. 246, 
also relied on, does not present the question. Not only was 
the return day past when the bank notes were received, but 
they were not received by the sheriff in discharge of the exe- 
cution, but conditionally only, to be a payment if the plain- 
tiff elected to receive ther ; nor were the notes either current 
as money, or convertible into specie. 

In the discussion of this question, we have felt the diffi- 
culties attending it, and the magnitude of the principle in- 
volved, and whilst we admit that the officer must account 
with the plaintiff in the current coin of the country, if he de- 
mands it, yet we are clear, that he has the power to receive 
from the defendant, in discharge of the writ, that which is 
then passing in the community, current as money, and by the 
common consent of mankind, is considered as money, al- 
though it may not be convertible into specie at pleasure, at 
its nominal amount. That such a receipt, if bona fide,-will 
discharge the defendant in execution, and fix the liability of 
the sheriff and his sureties. 

The decree of the Chancellor dismissing the bill must be 
affirmed. 











ANDERSON v. SNOW & Co. : 


i. Although it may not be allowable for a wittess to state a conclusion of 
law instead of the facts, of which it is predicated, it is competent for one 
informed upon the subject, to answer whether certain persons did at a 
time and place designated, enter into an agreement to run as a company 
a line of stages ; for though the question, whether a partnership existed, 
may involve a legal inquiry, it is a distinct fact, whether an agreement 
was entered into with a view to its creation. 
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2. The plaintiff sought to charge a party as a partner in running a line of 
stages, and gave evidence of his declarations at different periods—at the 
earliest he admitted the partnership, and at the latter denied it. Plaintiff 
farther offered to show, that at the time of defendants denial, another line 
had been started on the same road, and in consequence of the competition, 
the charge for passengers had been greatly reduced: Held, that this lat- 
ter testimony did not impair the weight of the declarations last made by 
the defendant, but were irrelevant. and consequently rightly rejected. 

3. The declarations of a party, that he had promised to a stage line four hor- 
ses, are not evidence sufficient to warrant the inference, that he was a 
joint proprietor ; and it is competent to repel all inferences to his prejudice 
by showing that he actually sold three horses to the agent of the ostensi- 
ble proprietor of the line. 


Writ of Error to the Circuit Court of Chambers. 


T's was an action of assumpsit, at the suit of the plaintiff 
in error, against Wm. W. Snow, James Aikin, Minor W. 
Harris, James Robinson, and Seaborn J. Thompson, as part- 
ners under the style of W. W. Snow & Co. to recover of 
them the sum of $133 28, for keeping and feeding stage 
horses belonging to the defendants; and also, for the board 
of stage drivers in the employment of the defendants, at 
their special instance and request. The common counts are 
also added.. 

The defendant, Aikin, pleaded—1. Non assumpsit. 2. 
That at the time the plaintiff ’s cause of action is alledged to 
have accrued, he was not a partner of the defendants named 
in the declaration. 3. He never was a partner of the defend- 
ants, as charged in the declaration. A judgment by default 
was rendered against the other defendants, and damages as- 
sessed ; the issues upon the pleas were submitted to a jury, 
who returned a verdict in favor of Aikin, affirming that he 
was nota partner of the company, and a judgment was ren- 
dered according to the finding of the jury. 

On the trial of the issues, the plaintiff excepted to the rul- 
ing of the court. The bill of exceptions presents the follow- 
ing points: 1. The defendants were sought to be charged 
as partners, inrunning the Defiance line of stages from Green- 
ville, in Georgia, to Franklin, in Alabama. It appeared from 
the evidence, that Snow made the contract upon which the 
action was brought, upon account of the stage line. Several 














JANUARY TERM, 1846. 249 
Anderson v. Snow & Co. 

witnesses testified to conversations and admissions of Aikin, 
tending to show that all the defendants, and one James Love- 
less, met about December, 1841, in LaGrange, Georgia, for 
the purpose of entering into an agreement to run in company 
the Defiance line of stages, and that Aikin was appointed the 
President of the company. Aikin then introduced Loveless 
as a witness, who testified that all the defendants and himself 
did meet at the time, place, and for the purpose above men- 
tined ; thereupon Aikin asked him, if any company was form- 
ed at that meeting. ‘To this question the plaintiff object- 
ed; his objection was overruled, and the witness permitted 
to answer. 

2. The plaintiff then proved the declarations of Aikin, 
made in 1841, or early in 1842, tending to show that he was 
interested in the Defiance line of stages; he also proved the 
declaration of Aikin, made in 1843, about the time the line 
ceased to run, denying that he was interested in it; he then 
proved, that in the latter part of 1842, and early in 1843, an- 
other line of stages was run on the same road, in opposition 
to the Defiance line ; and that in consequence of the compe- 
tition between the two lines, the charge for passengers was 
reduced from fifteen to five dollars. To the admission of 
this latter evidence, Aikin objected, and his objection was 
sustained. 

3. The plaintiff also introduced proof of the admissions of 
Aikin, tending to show, that he, Aikin, had promised to the 
Defiance line of stages four horses. Aikin then offered a wit- 
ness, who testified that he had been an agent in the employ- 
ment of W. W. Snow & Co., that as the agent, he had, un- 
der the directions of W. W. Snow, purchased of Aikin three 
horses, which horses were placed in the service of the Defi- 
ance line, while it was run by the company ; he further stat- 
ed the price at which the horses were purchased. 'T'o the 
admission of this testimony the plaintiff objected; but hie 
objection was overruled, and the evidence was allowed to go 
to the jury. 








L. B. Rosertson and 8. F. Rice, for the plaintiff in error, 
made the following points: 1. The witness, Loveless, should 
32 
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not have been permitted to state, in answer to the question 
by the defendant, Aikin, that acompany, or partnership, was 
not formed at the meeting at LaGrange, in December, 1841. 
[1 Ala. Rep. 632; 71d. 784; 10 Johns. Rep. 531; 4 Wend. 
Rep. 320; Whetstone v. Br. Bank at Montgomery, at this 
term.] The facts should have been stated, that the jury 
might determine whether the partnership was formed. 

2. It was allowable to prove the establishment of an oppo- 
sition line of stages, and the reduction of fare about the last 
of 1842, or first of 1843, for the purpose of authorizing the 
inference, that the denial of his connection with the Defiance 
line at that period, proceeded from the fact that it had be- 
come unprofitable. 

3. The plaintiff proved, that Aikin had promised to W. W. 
Snow & Co. four horses for the Defiance line. This testi- 
mony tended to show that he was a member of the compa- 
ny ; and it was not met and repelled by the evidence that 
an agent of the firm had purchased of Aikin three horses, 
for the use of the line. This latter evidence should have 
been rejected. 


J. E. Beuser, for the defendant in error, insisted, that the 
testimony objected to, was not obnoxious to the objections 
made to it; that the authorities cited upon the first point, 
were wholly inapplicable. 'The testimony which is stated 
under the third head, was not-irrelevant, but it was clearly 
competent for the jury to consider its effect. 

The evidence rejected at the instance of the defendant, Ai- 
kin, tended to establish nothing material to the plaintiff’s 
case, was wholly abstract, and should not have been receiv- 
ed by the court. 


COLLIER, C. J.—In Parker et al. v. Haggerty, 1 Ala. R. 
632, a witness stated, that S occupied a lot under P, and as 
his tenant. This court said, “'The answer, instead of stating 
facts, states a conclusion of law from facts, which the wit- 
ness knew himself, or had heard from others. Whether the 
relation of landlord and tenant existed between P and §, the 
jury could alone determine, under the djection of the court, 
as to the law arising out of the facts ;’’ consequently the evi- 
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dence was adjudged inadmissible. 'This case is more analo- 
gous to that now at bar, upon the point we are considering, 
than either of the others embraced by the plaintiff ’s citations. 
Yet, in principle they are altogether dissimilar. ‘The ques- 
tion whether the relation of landlord and tenant exists, is fre- 
quently easy of solution, sometimes it depends upon a varie- 
ty of facts and considerations ; but whether the facts be com- 
plicated or simple, they should be referred to a jury, with ap- 
propriate instructions upon the law. So it is sometimes a 
point of nicety, whether a partnership has been formed, and 
the liability of the parties ¢nter se, or in respect to third per- 
sons. But whether anumber of individuals associated them- 
selves together, with the view of accomplishing a definite 
purpose, is certainly a distinct fact, and a witness who is in- 
formed upon the point, may respond aflirmatively, or nega- 
‘tively, ts such inquiry. If the adverse party is dissatisfied, 
he may, upon a further examination, interrogate the witness 
specially, and do away the effect of the first answer, if it was 
unadvisedly given. Hence we conclude that upon the first 
point, the law was correctly ruled. 

2. It cannot be predicated of the reduction of the stage 
fare, about the last of 1842, or the beginning of the next 
year, that the line had become unprofitable, and consequent- 
ly, the defendant, Aikin, was induced to deny his connection 
with its ostensible proprietors. 'The reduction of the charge 
for passengers, upon the establishment of an opposition line, 
only proves, that that previously fixed was too high. Such 
testimony is too inconclusive, and farfetched, to authorize a 
jury to say, that declarations of the defendant, elicited by the 
plaintiff himself, are untrue, when they do not conflict with 
it. It will not do to say, that the testimony should go to the 
jury, that they may judge of its effect ; if it is irrelevant, or 
leads to no result, it is the duty of the court to exclude it, 
that the jury may not be misled or embarrassed by it. 

3. The promise of four horses to the Defiance line, or rather 
W. W. Snow & Co. is somewhat equivocal, but certainly 
does not necessarily show, that he was to give them, or that 
they were to constitute either a part, or the whole, of his con- 
tribution to the stock of the company. It may with equal 
propriety be assumed, that he promised to sell the concern 
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four horses: For the purpose of resolving the doubt, and 
relieving himself from the presumption, (if it could be indulg- 
ed,) of being a partner, we can conceive of no objection to 
the proof, that Aikin sold three horses to an agent of the com- 
pany, at an agreed price. 

This view is decisive of the case ; the judgment is there- 
fore affirmed, 








PINKSTON v. HUIE. ° 
. 

1. When the obligation is to be void if the principal obligor, and E, his wife, 
in a convenient time after she comes of age, shall execute and deliver ti- 
tles to certain lands, which, in the condition, are recited as lands of the 
wife, sold by the husband, this binds the obligors to procure a conveyance 
in fee by the wife, and not merely her dower estate. 

2, Ina suit against the administrator of one of the obligors to a bond, condi- 
tioned to make title to land, within a convenient time after an infant _feme 
covert came of age, the bar of the statute of non claim begins to run from 
the time the.feme comes to full age, and not from the death of the obligor. 

3. In an action upon a bond, which, in effect, is a covenant, that a third per- 
son shall convey title, in a specified time, it is immaterial that the obligor 
retains, or has abandoned the possession of the lands. 

4. The proper measure of damages upon a bond, conditioned that a third per- 
son shall convey title to land, is, the value of the land at the time when the 
title was to be conveyed, with interest on that value to the time of trial. 


Writ of Error to the Cireuit Court of Montgomery. 


Dest, by Huie against Pinkston, as the administrator of 
Wm. Gause, on a bond, in the penal sum of $6000, executed 
in the year 1839, by one John Clisby, as principal, with Wm. 
and B. J. Gauze as sureties. ‘The declaration has three 
counts—one on the bond—another stating that it was condi- 
tioned to be void, if Clisby, and Emily, his wife, in a conve- 
nient time after she came of age, should execute and deliver 
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to Huie, titles to certain lands, the property of the said Emi- 
ly, which the said Clisby had sold and conveyed to Huie, at 
the date of the bond ; and averring that Emily Clisby had ar- 
rived at the age of 21, and that Huie had tendered a deed for 
the said lands, for her to execute, which she refused to exe- 
cute ; the third is similar to the gecond, and states that Emily 
Clisby was of age in January, 1844, that Huie tendered a deed 
for the said lands, for her to execute, in February of the same 
year, which she refused, &c. 

The defendant pleaded twelve pleas, of which the 2d, 5th, 
6th, 7th, 8th and 10th need only be noticed, as demurrers 
were sustained to those. 

The 2d avers, that Mrs. Clisby was ready, and willing, 
when she became of age, and since has been, and is, to make 
titles. 

The 5th, that the plaintiff has not been damnified, by rea- 
son of the bond and condition. 

The 6th, that he had not been damnified, or if he had, it 
was of his own wrong. 

The 7th, that he had not been damnified, by the failure 
to make titles. . 

The 8th, that plaintiff entered on the land by virtue of the 
bond, and that he, and others deriving possession from him, 
had ever since been in the quiet possession of the lands; 
and had not been evicted, or put out of possession. 

The 10th, that letters testamentary were granted, to the de- 
fendant, of the estate of Wm. Gauze, on the 15th February, 
1841, and that the bond was not presented to him within 18 
months from the grant. 

The cause was tried on issues formed on the other pleas. At 
the trial, it appeared that Mrs. Clisby came to the age of 21 
years in January, 1844; in February of the same year, the 
plaintiff prepared and.tendered a deed for the lands for her to 
execute, which she refused to execute, and that the purchase 
money paid to Clisby was $3000. 

The defendant proved the grant of letters testamentary to 
him, on the 15th February, 1841; that Mrs. Clisby, from the 
date of the bond to the trial, wasa feme covert; that the.plain- 
tiff entered on the lands at the time of the purchase from 
Clisby, and retained possession of them until the latter part of 
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1843, when he left the country ; and that the annual rents 
were worth $200. There was no evidence that the plaintiff 
had been evicted or disturbed in his possession, or that any 
presentment of the bond for titles was made to the de- 
fendant, before suit commenced, which was the 15th of Feb- 
ruary, 1844. m 

On this state of proof, the court charged, that the statute 
of non-claim did not commence running until a reasonable 
time after Mrs. Clisby was of age; also, that if, when the 
deed was tendered to her, she refused to execute it, the bond 
was forfeited, and the measure of damages was the purchase 
money, with interest. 

The defendant requested the court to charge the jury—1. 
That if the bond was not presented in eighteen months from 
the grant of administration, the plaintiff ought not to recover. 
2. That if Huie entered on the land, and had not been evict- 
ed or disturbed by Mrs. Clisby, or some one claiming title 
under her, nominal damages only could be recovered. 3. 
That if the rents and profits were of any value, they should 
be deducted from the recovery. 4. That unless a deed was 
tendered to John and Emily Clisby, no recovery could be 
had. 5. That if Huie had not been evicted or disturbed 
by title paramount, he could not recover. All which were 
refused. ‘ 

The sustaining the demurrers to the pleas, the charges giv- 
en and refused, are now assigned as error. 

J. E. Betser and J. A. Exmroer; for the plaintiff in error, 
argued the following positions :” 

1. The plaintiff cannot recover, on the case made by the 
pleadings. 

A covenant by bond, that a man and his wife shall con- 
vey, and make title, in fee simple, within a reasonable time 
after the wife is of age, when signed by the man and wife, 
only binds him to procure her relinquishment of [dower. 
[King v. Moseley, 5 Ala. Rep. 610; Clay’s Dig. 155, § 27.] 

In this case the bond is not signed by the wife, but that is 
conceived to create no sufficient distinction between the case 
cited and this, because the husband in that case was bound 
equally with his wife, and only to that extent. It cannot be 
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the omission of her name will extend his liability, b beyond 
what it would be if her name was to the bond. The legal 
effect of the bond, is only to bind the obligors to procure the 
conveyance of such title as Mrs. Clisby had. [King v. Mose- 
ly, 5 Ala. Rep. 613 ; Constantine v. Van Mansel, 2 Hill, 240; 
Grant v. Forwood, lb. 557; Hepburn v. Dubois, 12 Peters, 
345. ] 

2. The bond not having been presented to the adminis- 
trator, within eighteen months after the grant of administra- 
tion, is barred Dy the statute of non-claim. [King v. Mose- 
ly, 5 Ala. Rep. 615; McBroom v. The Governor, 6 Porter, 
32; Paine v. Smith, Q Root, 142. ] 

The claim against the estate arises from the bond, though 
it was conditional only, and dependent upon Mrs. Clisby’ s 
refusal to execute titles. The object of the statute was to 
bar every sort of claim for which the administrator can be 
made liable at law, and therefore the bond here should have 
been presented. 

3. The measure of damages is not as was charged by the 
court. The purchase money paid may form a good criterion 
by which to estimate the damages, but is not the only one. 
{11 Wend. 416; 12 Mass. 304; 3 Ib. 523; 8 Pick. 547; 16 
John. 254; 4 Mass. 108; 11 Ib. 512; 3 Dies. 245; 3 Call, 
277; 2 Bibb, 275; 3 Ib. 175; 8 Porter, A428 ; 2 Ala. Rep. 
71, 324 ; 7 Porter, 73; 1 Brock. 212. ] 

4. In an action of covenant upon a warranty, the plaintiff 
must show an eviction. [4 Mass. 309; 17 Ib. 213; 2 Hill, 
105; 7 John. 358; 15 Pick. 66; 3 Bibb, 175.] And it is 
difficult to perceive why a different rule should obtain when 
the action is on a bond. 

5. The rents of the lands should have been deducted from 
the recovery, as Clisby, under all circumstances was entitled 
to these, as a marital right. [6 Porter 32; 3 Caine, 114; 4 
Dallas, 441; 13 John. 50;2 Devereaux, 30.] 


Hayne, for the defendant in error, insisted— 

1. That there exists a clear distinction between this case 
and that of King v. Mosely, 5 Ala. Rep. 610. There .the 
claim was perfect against the administrator, here it had no 
existence as a claim until Mrs. Clisby came of age. Until 
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then, it could not be known there ever would be a claim 
against any one. Indeed the decision referred to excludes 
the idea, that such a state of facts as are here présented, is 
concluded by it. 

2. The covenant in this bond, isin no sense like that eon- 
tained in a deed, because by a deed the title passes. 
Even where a deed is made with covenants of seizin, the 
measure of damages for its breach, is the purchase money 
paid. [4 Dallas, 441; 3 Caine, 111; 2 Wheaton, 62.] If 
Huie is in possession, he is liable to the perfon who holds 
the title, and it is no defence to his claim for the purchase 
money, that he may never be sued. He has not got what 
he contracted for, and therefore is entitled to recover the sum 
paid. 

3. The question as to the gecoupment of the rents and 
profits, against the money paid, does not arise upon the re- 
cord, and could only be so raised affirmatively, even if the 
defendant could avail himself of it. In point of fact, the 
land was settled on Mrs. Clisby, to her sole and separate use, 
and to enable this defence to be interposed, the defendant 
should have shown, that Clisby had such an interest under 
the marriage, or otherwise, as entitles him to have the rents, 
&c., independent of his wife. 





GOLDTHWAITE, J.—1. It is insisted, the plaintiff is 
not entitled to recover on the case made by the pleadings, 
because the effect of the bond, to which the defendant is the 
surety, is to bind the-husband to procure the conveyance on- 
ly, of Mrs. Clisby’s dower estate in the land described ; and 
King v. Mosely, 5 Ala. Rep. 610, is cited as warranting this 
position. In that-case, the husbaud and wife were the joint 
obligors, and the court construed the condition to refer only 
to the relinquishment by the wife of her dower estate ; but 
here there is no room for construction, as it is recited in the 
condition of the bond, that the lands sold by the husband 
were actually the property of the wife, and the obligation in- 
tended to be created is, that she, entirely independent of her 
husband, should convey the title in fee, upon her coming to 
full age. We entertain no doubt whatever, that the obli- 
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gors in the bond, were bound to procure her to execute a 

conveyance in fee. 

2. The next position is, that the bond should have been 
presented to the defendant, asa claim against the estate with- 
in eighteen months after the grant of administration, although 
Mrs. Clisby, during the entire time wasa minor, and did not 
arrive at the age of twenty-one years, until a short time pre- 
vious to the commencement of the suit. This proposition 
is supposed by the defendant’s counsel to be also sustained by 
the case just cited. There, the suit was on a covenant to 
make title when the purchase money should be paid, and it 
was considered the covenant became a claim, within the 
meaning of the statute, from that period, and not from the 
time when the execution of the conveyance should be requir- 
ed. Here, however, there could be no pretence for a claim 
until Mrs. Clisby became of age, for until then it could not 
be known that the principal obligor would be in default. 
The utmost extent of the doctrine held in King v. Mosely, 
goes no further than the assertion of the principle, that a 
claim which either is due presently, or in future, must be 
presented ; but does not include a demand or claim which is 
dependent upon a future contingency. We consider the de- 
murrer was properly sustained to the 10th plea, as that is the 
one which presents the defendant’s defence in this aspect. 

3. Next in order is the objection, that no more than nomi- 
nal damages should have been allowed, inasmuch as the 
plaintiff was invested with the husband’s title to the land at 
the time of purchase, and because this was not reconveyed, 
or the possession relinquished. In considering this point, 
we shall throw out of view all that is matter of speculation, 
as to the effect of the abandonment by the purchaser of the 
land, as well as the consequences growing out of the hus- 
band’s conveyance, and meet it as if he continued in posses- 
sion under that conveyance. In this connexion it will be 
seen that the covenant contained in this bond, has no resem- 
blance to a covenant of warranty, or a covenant for quiet 
enjoyment ; but even if it was such, the general rule in rela- 
tion to evictions, does not extend to the acts of particular in- 
dividuals named in the covenant. [Fowle v. Welsh, 1 B. & 
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C. 29; Perry v. Edwards, 1 Strange, 400.]- The rule, that 
acovenant for quiet enjoyment, is not broken until an evic- 
tion, is technical, and does not extend to a bond of indemnity. 
[Trustees v. Gallatian, 4 Cowen, 340.] The reason why a 
bond providing for a particular act to be done by some third 
person, in relation to the conveyance of title, cannot be con- 
sidered as equivalent to a covenant for quiet enjoyment, is, 
that such person is in no way affected by the contract be- 
tween the vendor and the purchaser; and the latter, in addi- 
tion to the title which he receives, or contracts to receive, 
from the former, requires other and additional stipulations, 
with relation to another, which is known or supposed to ex~ 
ist elsewhere. We come, then, to the conclusion, that so far 
as the action on this bond is concerned, or the amount to be 
recovered, it is immaterial whether Huie-has abandoned the 
premises or yet remains in possession. 

4. The only remaining question is, whether the purchase 
money paid by Huie, when he purchased the land from Clis- 
by, is the proper criterion by which to estimate his damages ; 
_and in the examination of this, as the other just noticed, it is 
proper to state the precise facts of the case before us. The 
condition of the bond recites that Clisby, at the date of the 





bond, had sold and conveyed the lands, which were the pro-. 


perty of his wife, to Huie, and the covenant is, that the hus~- 
band and wife, within a convenient time after she came to 
the age of twenty-one years, should execute and deliver to 
Huie a good and lawful fee simple title to said land, with full 
covenants, as usual. Now whatever may be the effect of this 
condition as to the title which Clisby might be required to 
execute, we consider it clear, that a conveyance in fee by Mrs. 
Clisby after she came of age, would be a compliance, so far 
as she is concerned, whatever might be her title at the date 
ef the covenant, or afterwards. Her title to the lands, at the 
time of the contract, was the subject matter of the contract. 
It is evident, too, that this was not alone the matter which 
Huie paid for, inasmuch as Clisby then not only sold. but 
conveyed the lands; this conveyance would be effectual, to 
pass all the title acquired by Clisby, in virtue of his marriage ; 
which, at the least, would extend to the possession, during 
the life of his wife. It is said, in argument, that the fact is, 
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the land is settled on Mrs. Clisby, to her sole and separate 
use ; but conceding this to be so, it is scarcely possible the 
purchaser would be held accountable for the issues until the 
exertion of the wife’s claim. We must, however, determine 
the case as it appears on the record, and decline to consider 
how it would be affected by circumstances which do not ap- 
pear. It is the case of a purchaser, stipulating by a collate- 
ral instrument, for the acquisition of a specified outstanding 
title ; and whatever may be the rule with respect to the mea- 
sure of damages, when the covenant broken is to convey 
generally a good title, we think, that here it is the value of 
the particular title agreed to be extinguished. This will be 
entirely evident, when we consider what the rights of Huie 
may possibly be, under a conveyance of this sort, from the hus- 
band. As we have said before, the husband, by virtue of his 
marriage, becomesa joint tenant with his wife in the possession, 
and use of her lands, and though this right may be extinguished 
by her death, in the event of her having no issue by the hus- 
band, born alive, capable of inheriting the estate, yet upon 
the birth of such issue, he becomes a tenant for his own life, 
As a purchaser therefore may, in some cases, be invested 
with a title by the deed of the husband alone, it is clear, the 
general rule in a case like this, by which to estimate the 
damages, cannot be the purchase money paid. The case of 
Tanner v. Livington, 12 Wend. 83, seéms fully to recognize 
this principle. There the action was upon a covenant, that 
the grantors were seized of an indefeasible estate of inheri- 
tance, in fee simple, and it was held, the purchaser having 
entered into possession, was not entitled to recover the pur- 
ehase money paid, upon showing that the grantors were seiz- 
ed of life estates only ; but that the value of the life estates 
might be shown, for the purpose of regulating the damages. 
This decision, it will be borne in mind, was made upon a 
covénant contained in the deed of couveyance. In Howard 
v. Person, 2 Hay. 336, the intestate of the person sued, 
was bound to procure a tract of land, of a certain description, 
for the plaintiff, by the time he became of age. The court 
held, the damages were the value of the lands at the time of 
his arriving at age. In Letcher v. Woodson, 1 Brock. 212, 
Chief Justice Marshall held, in an action upon a bond, thata 
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vendor binding himself to convey the title at a future day, 
and being then unable to do so, was liable in damages to the 
value of the lands at the time of the contract, though he con- 
ceded that the intervention of other circumstances might 
change the mode of estimation. 'The rule with respect to 
chattels is, in general, the price of the article at the time fix- 
ed for its delivery. [Sheppard v. Hampton, 3 Wheat. 200; 
see also Shannon v. Comstock, 21 Wend. 457.] And it is 
said, ina note to Letcher v. Woodson, that there is no differ- 
ence in principle, whether the contract is for the sale of lands 
or chattels. Whatever may be the rule, when the covenant 
is by the vendor, to make a good title, we think, in this case, 
the stipulation being for the title of a particular person, the 
true criterion of damages is the value of that title at the time 
it was to be executed, with interest upon that value to the time 
of trial. This will leave the contract of the purchaser, by 
which he has procured a conveyance from the husband, and 
his possession as it was; it will give the value of the title 
contracted for, instead of its price; on the other hand, if its 
value has been impaired by use, or depreciated from other 
causes, there seems to be no sound reason why the purchaser 
should recover the entire purchase money. 

As the instructions to the court below to the jury, assumed 
a different estimate as proper, the judgment is reversed and 
the cause remanded. 


CHAMBERS v. STONE & POPE. 


1. The quashing of an execution for irregularity, does not of itself set aside 
a sale of land made under it. Nor should the sale be set aside, if the pur- 
chaser, without notice of the irregularity, has paid his money, and obtain- 
eda deed. The onus of proving such notice, lies on the party making 
the motion. 
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Motion in the court below, to quash an execution, and levy, 
and set aside the sale made thereon. 

On the 14th June, 1836, one Porter recovered a judgment 
against Wm. D. Stone, for $1123 34, upon which an execu- 
tion issued, and was enjoined by the Chancellor. On the 
7th June, 1841, the Register certified that the injunction was 
dissolved, and on the same day an execution issued on the 
judgment, returnable to the 2d Monday in June, 1841. On 
the day it issued, the sheriff levied it on certain land of the 
defendant, and returned it, that the land was not sold for want 
of time. On the 23d June, a venditioni erponas issued, up- 
on which the sheriff returned that he had sold the land to the 
plaintiff in error, for $650. 

At the February term, 1842, a motion was made to quash 
the execution for irregularity, and to set aside the sale, which 
motion, at a subsequent term, was granted by the court. This 
is now assigned as error. 


Stewart, for plamtiff in error, contended, that the statute 
requiring fifteen days, between the teste and return of the 
writ, was directory merely, but if it was an irregularity, the 
motion should have been made before the sale under the ex- 
ecution. 

Further, that if the execution was quashed for irregularity, 
it did not affect the sale, which was good, although the exe- 
cution might be quashed. He cited 3 Howard, Miss. Rep. 
66; 2 Dun. P. 816; 9 John. 388; 3 Ala. R. 109. 


CAMPBELL, contra, to show that the execution was irregu- 
lar, and properly quashed, cited 4 Ala. R. 650. He admitted, 
that the quashal of the execufion would not affect a bona 
fide purchaser, who has paid his money, who has received a 
deed, and had no notice of the irregularity ; and that it was 
incumbent on him to show these facts, a prima facie case be- 
ing made against him, by showing the irregularity of the ex- 
ecution. He cited 4 Dana, 98; 8 Coke, 96, 143; T. Ray- 
mond, 73; Bing. on Ex. 265; 6 Porter, 432; 9 Id. 679; 2 
Story’s Eq. 715. 
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ORMOND, J.—T he case of Harrell v. Martin, Pleasants & 
Co. 4 Ala. Rep. 650, is a conclusive authority, that the exe- 
cution was irregularly issued, there being less than fifteen 
days between the teste and the return day of the writ, and 
that the court below acted correctly in quashing the execu- 
tion. 

It is admitted by the counsel for the defendant in error, 
that the quashing of the execution does not necessarily set 
aside the sale, and that if the purchaser acted in good faith, 
and in ignorance of the irregularity of the process, purchased 
the property, paid his money, and obtained a deed, that he 
should not be disturbed. The record is silent upon all these 
points, except, perhaps, that it may be inferred, from the re- 
turn of the sheriff, that the purchase money has been paid— 
and the case, in this aspect, is narrowed down to the ques- 
tion, whether the purchaser must prove these facts to protect 
his purchase, or whether the ons is not cast upon the party 
seeking to invalidate the sale. ; 

In our opinion, it cannot be assumed, that the purchaser 
who appears upon the record as a stranger to the judgment, 
was privy to the irregularity of the execution, nor, indeed, 
how he could have proved, that he did not have such know-~ 
ledge. If, from any improper conduct on his part, the sale 
ought to be set aside, the proof should come from the other 
side. In the present aspect of the record, the sale appears to 
have been vacated in consequence of the execution under 
which it was made, being quashed for irregularity. ‘This 
was not a sufficient reason for setting it aside, and the judg- 
ment of the court vacating the sale, must therefore be revers- 
ed, and the cause remanded. See Wyman v. Campbell, 6 
Porter, 219; Bumpass v. Webb, 9 Porter, 201. 
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REESE v. BILLING. 


1. Under an order requiring a plaintiff to give security for costs “ by the next 
term,” or upon the failure to do so, the suit stand dismissed, it is allowa- 
ble for him to give the security, any time at or before the next calling of 
the cause, at least during the term to which the cause was continued. 

2. The plaintiff was directed to pay all costs incurred up to the time of set- 
tirig aside a non-suit, by the next term of the court; if he failed to do this, 
it was then “ordered and considered,” that the non-suit should not be set 
aside, but should remain in full force, and execution issue thereupon, after 
that term: Held, that the order setting aside the non-suit, reinstated the 
cause and madg it subject te future action, and the court at its “ next term,” 
might, even after the first day thereof, permit the costs to be paid, and di- 
rect a trial to be" had. 


Writ of Error to the Circuit Court ofeTalladega. 


Tuts cause was called for trial on the 9th day of the term, 
the plaintiff announced himself ready for trial, but the de- 
fendant insisted, that the cause was not pending in court, but 
had been disposed of by an order of the preceding term, which 
order is as follows, viz: ‘‘ This day came the parties by their 
attornies, and the plaintiff takes a non-suit; afterwards, on 
plaintiff’s motion, and on sufficient cause beg shown, it is 
ordered by the court, that the non-suit so taken be set aside, 
if the plaintiff does by the next term of this court, pay all the 
costs in this case incurred, and in this behalf expended; if 
the plaintiff fails to pay all the costs as aforesaid, by the next 
term of this court, it is further ordered and considered by the 
court, that the said non-suit shall not be set aside, but shall 
stand good and valid ; and that the defendant recover of the 
plaintiff all the costs of this case, for which execution may 
issue, after such failure by plaintiff to pay the costs as afore- 
said, and after the next term of this court. And it being prov~ 
ed, that the plaintiff is a non-resident of Alabama, and a citi- 
zen of Georgia, on defendant’s motion, it is ordered by the 
court, that in the event the plaintiff pays the costs heretofore 
incurred, in pursuance of the above order,) plaintiff give se~ 
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curity for costs by the next term of this court, or that the 
suit be then dismissed.” It was then proved, that the costs 
of the non-suit had not been paid, nor had security been giv- 
en as required by the order. ‘Thereupon the defendant re- 
fused to proceed further in the cause, and prayed the court 
that the same might be stricken from the docket; but the 
court overruled the motion, permitted the requirements of the 
order to be now complied with, and ruled the defendant to a 
trial, unless he could show cause for a continuance. The 
defendant refused to show cause or acknowledge himself in 
court; but excepted to the action of the court against him. 
Thereupon a judgment by nil dicit was rendered for the 
amount of the note declared on, &c. 


S. F. Ricr, for the plaintiff in error, insisted, that the or- 
der should have been complied with by the ftrst day of the 
succeeding term ; and that the term was not considered as a 
single day, but according to the truth. [Pope v. Brandon, 2 
Stew. Rep. 401.] 


No counsel appeared for the defendant in error. 


COLLIER, C. J.—In Lyons v. Long, 6 Ala. Rep. 103, an 
order was made, requiring the plaintiff to give security for 
costs within sixty days, and in the event of a failure to do so, 
the suit stand dismissed. It was said that the object of the 
legislature, in requiring the costs to be secured within sixty 
days, was in all probability to prevent surprise at the trial, 
and it was allowable to give security any time at or before 
the next calling of the cause. The defendant could not be 
prejudiced by this indulgence ; for if he had failed to prepare 
for trial, in consequence of the failure promptly to comply 
with the order, the court would doubtless grant him a con- 
tinuance. So far then as the order in the present case re- 
quired the plaintiff to secure the payment of costs to be in- 
curred in futuro, if not literally, it was in point of law com- 
plied with. 

The plaintiff was directed to pay the costs incurred up to 
the time of setting aside the non-suit, by the next term of the 
court, and if he failed to do this, it was then ‘ ordered and 
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considered,” that the non-suit should not be set aside, but 
should remain in full force, and execution issue thereupon 
after the then next term. The effect of the entry was, either 
to re-instate the cause in court e0.instanti it was made, or 
else continue the motion for that purpose sub judice until the 
succeeding term. If the former, then, the cause was rein- 
stated in court, and subject to future action, and the recital 
in the entry, that it was “ordered and considered by the 
court, that the said non-suit shall not be set ‘aside, but shall 
stand good.and valid, and that the defendant recover,” &c., 
is not restrictive of the power of a court subsequently hold- 
en. The judgment being set aside, the cause is in fieri, and 
it is competent to make any order that may be proper, or to 
vacate one that has heen previously made. There is no- 
thing so potent in the terms “by the next term,” &c., as to 
conflict with this conclusion. It is clearly allowable, con- 
sistently with the rules of interpretation, to construe “ by,” 
to mean “on,” or “at.” In fact, by setting aside the non- 
suit, on the terms indicated, the cause was necessarily con- 
tinued, until the succeeding court should declare, by a de- 
finitive order, whether the costs were paid, and the condition 
of the cause. 

If the effect of the order was to continue the motion to set 
aside the non-suit, then it is clear, that at the next term, it 
was competent for the court to act on it, and to disregard it 
in toto, or modify it as might be thought best. But we think 
the cause was re-instated by the order, and it was permissi- 
ble to pay the costs, not only by the first day of the succeed- 
ing term, but at the calling of the cause, any time during the 
court. -The consequence is, that there is no error in the pro- 
ceedings of the Circuit Court. Its judgment is consequently 
affirmed. 
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- EASLEY v. MOSS. 


1. In actions of slander, it is necessary for the plaintiff to prove some of the 
words, precisely as charged, but not all of them, if those proved are in 
themselves slanderous, but he will not be permitted to prove the substance 
of them, in lieu of the precise words. 

2. Words spoken by an employer to his overseer, intended to protect the 
ewployer’s private interests and property, but not spoken maliciqusly, are 
not actionable, although no confidence was expressed at the time of speak- 
ing, and although the same words, published under other circtimstances, 
would be slander. 


Writ of Error to the Circuit Court of Lowndes. 


Sianper by Easly against Moss, for speaking these words 
to his overseer: “I want you to be particular about my hogs 
and sheep, as Easly is in the habit of marking them, and I 


have lost from fifteen to twenty head of them every year since 
Easley has lived on the place.” 

At the trial, on the plea of not guilty, the plaintiff intro- 
duced a witness, who stated, that a month or two before this 
suit was brought, he was the defendant’s overseer, and about 
that time the defendant said to him: “I want you to be par- 
ticular about my hogs and sheep, as Easley was in the habit 
of marking my hogs and lambs, and I have lost from fifteen 
to twenty head of them by it ;’” and that the defendant had 
frequently said the same in substance to him, sometimes us- 
ing the words hogs and sheep, and sometimes hogs and lambs. 
In reference to this evidence, the plaintiff requested the court 
to charge the jury, “that it is not necessary to prove the pre- 
cise words charged, but it is sufficient to prove the substance 
of them.”” Which charge the court refused to give. 

In reference to the same evidence, the plaintiff requested 
the further charge, that unless what Moss, the defendant, 
said to the witness, wa$ in confidence, and so expressed at 
the time, the words were actionable. This was refused, and 
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the court charged, that if the words used as aforesaid were 
intended to protect the defendant’s private interests and pro- 
perty, and not spoken maliciously, they would not be slan- 
derous. 
The plaintiff excepted to the refusal of the court to charge 
as asked, and to the charge given, and he now assigns the 
same as error. 








G. W. Gaye, for the plaintiff in error, insisted— 

1. As many of the words were proved, it was proper to 
give the substance of the others. [Cummins v. Walters, 1 
Porter, 323,377.] Williams v. Bryant, 4 Ala. Rep. 44, will 
be found to lay down the same rule substantially, if the cir- 
cumstances of the case are looked at. 'Teague v. Williams, 
7 Ala. Rep. 844, is not inconsistent with either. 

2. The relation between the defendant and witness, as 
employer and overseer, is not such as brings the slander with- 
in the notion of confidentialcommunications. [Starkie on Slan- 
der, 209 to 212; 12 Mass. 48; 2 Starkie’s Ev. 863 to 865.] 

3. If the words are false, the fact that they were spoken 


to guard the defendant’s interest is no protection. By the 
charge, the jury were induced to believe they must look to 
the evidence for malice and not to the words as false. 


J. B. Stone, contra, cited, and relied on, Williams v. Bry- 
ant, 4 Ala. Rep. 44; Starkie on Slander, 209, 212; Starkie 
on Ev. 862; 2 Saunders on P. & E. 326, 329, and cases 
there cited. 


GOLDTHWAITE, J.—1. In Williams v. Bryant, 4 Ala. 
Rep. 44, we considered that words precisely equivalent in 
meaning, would not sustain a declaration in which the words 
charged to have been spoken, meant the same thing. In 
this we merely conformed to the previous decision in Cum- 
mins v. Walters, 1 Porter, 377. We then said, it is not ne- 
cessary to prove all the words charged, provided such as are 
proved are slanderous, and all the words charged are not es- 
sential to constitute the charge. We think the plaintiff, so 
far as proof of the words was concerned, might safely have 
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gone to the jury, under the rule as laid down in the case first 
cited, but the circumstance that he has failed to obtain a ver- 
dict, will not warrant us in departing from a rule which is 
entirely satisfactory with reference to this class of suits. 'The 
plaintiff was required to prove the precise words charged to 
have been spoken, though not all of them, if what he did 
prove were in themselves slanderous, and he will not be per- 
mitted to prove the substance of them, in lieu of. the precise 
words. Whatis said in the subsequent case of Teague v. 
Williams, 7 Ala. Rep. 844, irthe commencement of the opin- 
ion, has no reference to the point decided, but after collating 
the decisions of other courts, we reiterate our own rule, that 
the onus lay with the plaintiff, of proving that the words 
charged, or some of them that were actionable, were uttered. 
It is true, the words there spoken were charged as referring 
toa suit between the parties, in which their names were 
transposed, and we held this transposition made no difference, 
the words being the same in either event. 

2. The rule with respect to communications from one per- 
son to another, of matter which, if published maliciously, 
would be actionable, is thus laid down by an approved wri- 
ter on evidence: ‘‘ Whenever it appears from the plaintiff’s 
own showing, or in evidence on the part of the defendant, 
that the publication was made upon an occasion, and under 
circumstances, which justify a prima facie presumption, that 
notwithstanding the tendency of the words to defame or dis- 
parage the plaintiff, they were not spoken or published with 
that view, but on the contrary, in the bona fide discharge of 
some legal or moral duty to society, or even in the fair and 
honest prosecution of the rights of the party himself, or the 
protection of his interests, the plaintiff will fail, unless he can 
establish the malicious intention by extrinsic evidence.” 
[2 Starkie Ev. 863.] ‘The communications by an employer 
to his overseer, having reference to the protection and care of 
the property committed to his charge, are certainly entitled 
to be considered as confidential, and if made without malice, 
will not render the employer liable to an action of slander, 
although he may have entertained improper, or even unjust 
suspicions of the honesty of his neighbors, and expressed 
these opinions in terms which, if published under other cir- 
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cumstances, would, from their being unfounded, be deemed 
malicious. We think this question was properly left to the 
jury by the court. 
Let the judgment be affirmed. 








KIZER v. LOCK. 


1, Where one had the pre-emption right to enter certain land, which anoth- 
er agreed to advance the money and enter, provided the entry was made 
in his own name, and that upon being repaid the purchase money, he 
would convey the land—Held, that this contract, if in writing, and signed 
by the party to be charged, could be enforced after a payment of the pure 
chase money, either in equity, for a specific performance, or by action at 
law, to recover damages for its breach. 

2. It is not necessary in such a suit, to alledge in the declaration, that the 
contract was in writing, but it must be proved on the trial. 


Error to the Circuit Court of Monroe. 


Tunis was an action on the case, by the plaintiff against 
the defendant in error. 

The declaration is as follows: ‘For that whereas, the 
plaintiff was in possession, resided on, and cultivated a valu- 
able tract of land, to wit, &c. (describing it,) to wit, on Ist 
August, 1838, of the value of $2,000, to which he, the plain- 
tiff, was entitled to a pre-emption right, to enter the same, 
at one dollar and twenty-five cents per acre, according to the 
law of the United States, and intended so to do, and to sell 
one half.of said tract of land for a large profit, but the de- 
fendant intending to cheat and defraud the plaintiff out of 
said land, persuaded the plaintiff not to sell any part of said 
land, but promised, inasmuch as he, the defendant, owed the 
plaintiff a part of the money, he would lend the plaintiff 
the residue required to enter the land, if the plaintiff would 
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permit the title to be taken out in the defendant’s name, as 
security for the repayment of the purchase money, and then 
agreed to convey said land to plaintiff, whenever the plaintiff 
would repay said sum of money. 

{n consideration of said agreement, the plaintiff did permit 
the defendant to enter said land in his own name, and after- 
wards, to wit, onthe 5th January, 1839, tendered to the de- 
fendant the residue of said purchase money, together with 
all charges incurred in the purchase of said land. But the 
defendant deceitfully contriving, &c. refused, &c. to the dam- 
age of the plaintiff $2,000, &c. 

The defendant demurred to the declaration, and the court 
sustained the demurrer. This is now assigned as error. 








Hopkins, for plaintiff in error. 
Peck & CuarKE, contra. 


_ ORMOND, J.—The substance of the agreement, as recit- 
ed in the declaration, is, that the plaintiff was entitled to a 
right of pre-emption in certain lands, and being about to en- 
ter the same at the land office, the defendant, who was in- 
debted to him, in part of the sum necessary to enter the land, 
offered, and agreed to advance the residue of the money ne- 
cessary to make the entry, provided he was permitted to en- 
ter the land in his own name, and that upon the repayment 
of the sum due, he would reconvey, &c., which he refuses to 
do, although the money has been tendered to him. This, 
though informally stated in the declaration, is such a contract 
as may be enforced, if it be in writing, and signed by the 
party to be charged, as required by the statute of frauds, and 
the party aggrieved, might, at his option, have a specific per- 
formance in Chancery, or his action at law, for a breach of 
the contract. 

It is probable, that the decision of the court below was 
made upon the ground, that it did not appear that the contract 
was in writing. ‘This was not necessary to be stated in the 
declaration. ‘The rule as laid down in the -books, is, that 
where a statute makes a writing necessary, where it was not 
so at the common law, it is not necessary to plead the thing 
to be in writing, though it must be proved to be so in evi- 
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dence. [2Salkeld Anon. 519; Stephen on P. 375.] A dis- 
tinction is said to exist, between a plea and declaration, and 
that in the former it must be so averred. [Case v. Barber, 
Sir T. Ray. 450; see also, Brown v. Barnes, 6 Ala. Rep. 
694.) 

From this view, it results, that the court erred in the de- 
cision made ; its judgment is therefore reversed and the cause 


remanded. 














SHANKLIN v. JOHNSON. 


1. If a master permits his slave to retain and dispose of a portion of his earn- 
ings, he cannot afterwards reclaim them; and where the slave under such 
permission placed the part yielded up to him in the hands of a third per- 
son, to be invested in real estate, and a title taken in the name of such 
person, that the slave might have the benefit of the purchase, there is no 
resulting trust in favor of the master; nor would any subsequent master, 
in virtue of his purchase, acquire such right. But where the person who 
has invested the slave’s money, sold the property, counted the preceeds in 
his presence, acknowledging it to be his, borrowed from him a part, and 
promised to return it, the law will consider this a promise to perform that 
which was previously a moral duty, and it inures to the master, though he 
may have purchased the slave subsequent to the investment of the money. 


Writ of Error to the County Court of Mobile. 


Tus was an action of assumpsit, at the suit of the defend- 
ant in error against the plaintiff. ‘The declaration contains 
two counts, viz: 1. For money paid, laid out and expended. 
2. For money had and received. The cause was tried upon 
the general issue, a verdict returned for the plaintiff for 
#818 21, and judgment rendered accordingly. On the trial, 
the defendant excepted to the ruling of the court. It was 
proved by a witness, introduced by the plaintiff, that the de- 
fendant and a slave of the plaintiff, named Moses, came to 
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the witnesses house, and asked him to count money ; where= 
upon he counted seven hundred dollars, when defendant re- 
marked, that he had sold Moses’ lot for that sum, that he 
should use a part of it to purchase his (defendant’s) daugh- 
ter, but would return it to Moses at some future time. he 
defendant was a free man of color. 

Moses was once the property of Mrs. Owen, then of Me- 
Grew, and perhaps Zunts, before he was purchased by the 
plaintiff. The title to the lot spoken of by the witness, had 
been in the defendant, though purchased with money fur- 
nished by Moses, Which he had saved from his industry over 
and above the wages which his previous owners had demand- 
ed of him. It had been purchased, and a deed made for it to 
Shanklin, while Moses was the slave of Mrs. Owen, but it 
was not sold until the plaintiff purchased him, according to 
the testimony adduced by the plaintiff, though perhaps the 
evidence offered by the defendant may show the reverse. 

Neither of the previous owners of Moses make any claim 
to the lot, or the money for which it was sold. 

The defendant’s counsel prayed the court to charge the 
jury, that if defendant became indebted to Moses during the 
time he was the slave of Mrs. Owen, McGrew, or any other 
person than the plaintiff, for the money or property, and the 
payment of this debt was the subject of conversation with 
the first witness, the plaintiff could not recover. Thischarge 
was refused, but the court charged the jury, that if Moses 
was the property of the plaintiff when the defendant acknow- 
ledged the indebtedness, the plaintiff was entitled to a ver- 
dict, though the debt originated before he became the mas- 
ter of Moses. Further, if the jury believed the lot belonged 
to the defendant, who was indebted to Moses, and acknow- 
ledged that the proceeds of the lot were Moses’, who at that 
time was the property of the plaintiff, the plaintiff was enti- 
tled to recover. 

The jury were also instructed, that if they believed the 
seven hundred dollars was acknowledged by the defendant 
to be Moses’ money, when the latter was the slave of any 
other person than the plaintiff, then they should find for the 
defendant. Lastly: If they believed the lot was bought by 
the defendant with Moses’ money, before Moses became the 
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plaintiff ’s property, the plaintiff could not recover, although 
it may have been sold subsequent to that event. To the 
refusal to charge, and the charges given, the defendant ex- 
cepted, &c. 








J. A. Campsett, for the plaintiff in error. The master is 
certainly entitled to the earnings of his slave, or whatever 
money or property he may become possessed of. But the 
acknowledgement in the present case, that the defendant 
held the seven hundred dollars for Moses, could not-.inure to 
the plaintiff; for he was in no way connected with the con- 
sideration, nor had he an interest therein. A note or bond 
to a slave is void, and in itself gives no right to the mas- 
ter—a verbal promise certainly cannot impose a stronger ob- 
ligation in law. 

Although the master is entitled to the acquisitions of the 
slave, he must claim them in virtue of his right to the slave’s 
labor, and not because the latter has derived them under a 
contract with athird person. ‘There is no pretence that the 
plaintiff was interested in the contract between the defendant 
and Moses, (if there could have been one,) at the time it 
was made, or in the consideration for the defendant’s pro- 
mise. 


J. Trst, for the defendant in error. Moses was the pro- 
perty of Mrs. Owen, when he placed (as it appears from the 
bill of exceptions) two hundred dollars in the defendant’s 
hands, to purchase the lot from Kennedy. Mrs. O. allowed 
him to appropriate at pleasure his earnings, over and above 
the wages he paid her, and now declares that she has no 
claim on what he thus accumulated. There was, then, no 
resulting trust in her favor, or in favor of any one else to the 
lot, so long as the title remained in the defendant. In fact, 
it was the defendant’s, charged with the moral obligation to 
pay Moses, or whoever might then be his master, the pro- 
ceeds. 

The case may*be more succinctly stated thus: Mrs. Owen, 
in effect, gave Moses two hundred dollars, which she consent- 
ed he might dispose of at pleasure—Moses accordingly put it 
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in the hands of the defendant, to lay it out for him—the de- 
fendant invested it in his own name, in real estate; after- 
wards he sold the property, counted out the purchase money 
in Moses’ presence, and said it belonged to Moses. The le- 
gal claim to the money, at the suit of Mrs. Owen, or any in- 
termediate owner of Moses, did not exist, until the lot was 
sold, and the money thus counted, &c. ‘The acknowledge- 
ment and promise of the defendant can only inure to the in- 
dividual who was Moses’ master at the time it was made, 
and this we have seen, was the plaintiff. In Brandon’s v. 
Huntsville Bank, 1 Stew. Rep. 320, the masters of a slave 
who had found money, were permitted to recover it of a per- 
son. who had received it from the slave. 





COLLIER, C. J.—According to the civil law, whatevera 
slave has at any time acquired, either by delivery, donation, 
stipulation, bequest, or any other means, becomes the proper- 
ty of the master, although he may be ignorant of it, or were 
adverse to the acquisition; for a slave it is said can have no 
property. [Cooper’s Justinian, 100.] 

Lord Coke, (Lib. 2, $ 177,) in treating of villeinage, says, 
‘¢if a villein purchase land, and alien the same to another, 
before the Lord enter, then the Lord cannot enter; for it 
shall be adjudged his folly that he did not enter when the 
land was in the hands of the villein; and so it is of goods. 
If the villein buy goods and sell, or give them to another, 
before the Lord seizeth them, then the Lord may not seize 
them.” 

In this country, it is said that slaves can do nothing in their 
own right, can hold no property, can neither buy, sell, barter 
or dispose of any thing, without express permission from their 
master or his substitute ; so that every thing they can do, or 
possess, is, in legal contemplation, by permission of the master, 


and for his benefit. See Brandon’s v. Huntsville Bank, 1 Stew. > 


R. 320, and cases there cited in the arguments at the bar, 
and the opinions of the court. 

It is abundantly shown by the evidence, that Moses was 
permitted to labor in Mobile, upon the payment to Mrs. Ow- 
en of stated wages, all that he could earn beyond these, he 
was permitted to dispose of at pleasure; while he was her 
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slave, he saved two hundred dollars, which the defendant 
invested in a lot purchased of Joshua Kennedy, and receiv- 
ed a legal conveyance of the same to himself. All this took 
place some years before Mrs. Owen’s ownership of Moses 
ceased. Whether the lot was sold by the defendant before 
the plaintiff became the master of Moses, does not conclusive- 
ly appear—the testimony being contradictory. But it is be- 
lieved to be undisputed, that when the purchase money was 
produced, counted, and in Moses’ presence admitted to be 
his, by the defendant, and further, that the latter held part 
of it as a loan, for a specific purpose, and would repay it, 
then the ownership of the plaintiff had already commenced. 

It is certainly competent for the master to give money to 
his slave, with permission to dispose of it at pleasure, and if 
disposed of, it cannot be reclaimed by the master. There 
could then be no resulting trust, consequent upon the pur- 
chase by the defendant, in favor of Mrs. O. In fact, she 
explicitly disavows all right to the savings of her slave. 

As it respects the intermediate masters, they certainly ac- 
quired no legal or equitable right in virtue of the purchase 
from Mrs. O.; for if it had been competent for her to do so, 
she did not intend, or attempt, to impart such right. Moses 
was incompetent to make any contract with the defendant, 
by which the right to the lot inured to himself, either in 
equity or at law. ‘There was then nothing more than a mor- 
al duty incumbent on the defendant, to give to him the pro- 
ceeds of the lot, whether derivable for leasing or selling. 
This moral duty imposed a legal obligation when the de- 
fendant produced the money, counted it for Moses, acknow- 
ledging it to be his, and borrowed a part of it from him, just 
as much as if it had then, for the first time, been deposited 
in his hands. When this took place, the plaintiff was the 
master, and the right to the money of course inured to him. 

Does not the right of the master to recover and appropriate 
the savings of the slave, or what may be given him by others, 
result from the relation between them, and does not the 
right cease whenever the connection isdissevered? We in- 
cline to think, that such is the law. If then the plaintiff is 
not entitled to the money, admitted by the defendant to be 
in his hands, the latter may retain it against all the rest of 











276 ALABAMA. 





Murphy & Pierson v. Gee. 

« the world. This would be exceedingly unjust to the slave, 
as we must suppose, that whatever is recovered will be ap- 
propriated to his benefit, although the law might not coerce 
the performance of such a duty. 

The court, in the charges given and refused, did not rule 
the law materially different, so far as it respects the rights of 
the parties, from what we have laid it down. We think 
there is no available error, and the judgment is consequently 
affirmed. 





ee 


MURPHY & PIERSON v. GEE. 


1. When the suit is against the indorser of a note not negotiable, after a 
failure to recover in a suit against the maker, commenced with the statu- 
tory diligence, the declaration must show the suit against the maker was 
decided by a judgment upon the merits of the note; and a declaration is de- 
fective if it alledges only the determination of the suit in favor of the 


maker. 


Writ of Error to the Circuit Court of Wilcox. 


Assumpsit by Murphy & Pierson, as the indorsees of a 
note, made by C. Pritchett, against Gee as the indorser. 
The note is dated 21st April, 1842, for the sum of $750, pay- 
able on the 1st March, 1843, to Sterling H. Gee, or order, 
and by him indorsed to the defendant, and by him to the 
plaintiffs. 

The declaration sets out the note and indorsements in the 
usual mode ; avers that the note was not paid at maturity, and 
that the plaintiffs commenced suit against the maker, on the 
3d of March, 1843, in the Circuit Court of Clarke county ; 
that county being the residence of the maker, and that court 
the first to which he could be sued. It then proceeds to 
aver, that the said suit was prosecuted in due form of law, 
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against the maker, and that afterwards, on the 31st March, 
1845, judgment was rendered in that suit in favor of the ma- 
ker, against the plaintiffs. 

From these facts the liability of the defendant is deduced, 
and the declaration concludes with a super se assumpsit and 
breach. 

The defendant demurred, and the court sustained the de- 
murrer and final judgment was given for him. 

This is now assigned as error. 


C. C. Sruuers, for the plaintiff in erjor. 
J. D. Jenkins, contra. 


GOLDTHWAITE, J.—In the recent decision of Hagerthy 
v. Bradford, at this term; we held, that whenever an indor- 
see, in his suit against the maker, fails upon the merits of the 
cause, in obtaining a judgment for the amount of the note, 
such judgment is prima facie evidence in all cases to charge 
the indorser, when the suit is commenced with the statutory 
diligence. 

From this decision, we may deduce the rule of pleading 
proper to suits against the indorser, upon the failure to recov- 
er fromthe maker. 'The averments of the declaration, in our 
judgment, should show the suit was determined in favor of 
the maker, upon the merits of the note. 'The averment here 
is, that the judgment was rendered in favor of the maker ; and 
this might be as well on some defence against the indorsee, 
as upon the merits of the note. We think the averments do 
do not sufficiently show the suit against the maker was de- 
termined on the merits of the note, and therefore the decla- 
ration is defective. 

Judgment affirmed. 
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HALL v. HRABROWSKI. 


1. Where a plaintiff who had obtained judgment below, sued out a writ of 
error to this court to reverse it, and whilst the cause was pending here, 
sued out execution upon his judgment, and collected the money, and the 
fact not being brought to the notice of this court, until after its judgment 
had been pronounced, reversing and remanding the cause, an order was 
made, directing that-the certificate of this court should not issue, until the 

* « debt, interest, and costs below were refunded to the defendant. 


Morton by the defendant, for a stay of proceedings upon 
the writ of error, upon the grounds, that the plaintiff had co- 
erced payment of the judgment below, by execution, after 
he had sued out his writ of error—which being supported by 
the affidavit of the sheriff, a rule nisi was ordered to issue. 
The plaintiff failed to appear and answer, and a motion was 
then made, by 'T’. Witiiams, for the defendant in error, that 
the rule be made absolute. 


ORMOND, J.—In this case, the plaintiff below obtained a 
judgment, with which he was not satisfied, and sued a writ 
of error therefrom to this court, and upon a hearing in this 
court, the judgment was reversed. After the judgment was 
pronounced, the defendant in error moved to stay all proceed- 
ings upon the judgment, upon the ground that whilst the 
cause was pending here, the plaintiff sued out an execution 
upon his judgment, and caused the amount to be made by 
execution. These facts are shown by affidavit, and no an- 
swer being made to the rule nis?, the presumption arises that 
the facts are true. Upon this state of facts, if the motion had 
been made before judgment was rendered in this court, we 
would have directed a stay of all proceedings, until the mo- 
ney was returned to the defendant, it being obviously unjust 
that the plaintiff should collect the amount of his judgment, 
which he is complaining of as erroneous, and in which he 
may, upon another trial, entirely fail to recover any thing. 
The judgment having been reversed before this motion was 
made, the only remedy we can now afford the defendant, is, 
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to direct that the certificate of this court shall not issue, until 
the debt, interest, and costs of the judgment below, are re- 
funded to the defendant. 

All courts are in the habit of restraining the action of suif- 
ors before them, when their acts are oppressive, or vexatious. 
Thus where a writ of error is sued out, and bail in error giv- 
en, so as to supersede execution, if the plaintiff in error sues 
out, as he may, scire facias on the judgment, or brings a new 
action on the judgment, the appellate court will direct a stay 
upon all proceedings upon terms, until the suit upon the writ 
of error is determined, unless the writ of error is obviously 
prosecuted for delay merely. ['Tidd’s Practice, 470.] . This 
case is entirely analagous to the present. It is certainly both 
vexatious and oppressive in the plaintiff, to prosecute a suit 
here, to reverse a judgment, the correctness of which he im- 
pliedly affirms, by coercing payment from the defendant un- 
der it. We will therefore refuse our aid, until he places the 
opposite party in statu quo, by refunding all the money he 
has exacted from him by his execution. 

Rule made absolute. 


THE PLANTERS’ AND MERCHANTS’ BANK OF 
MOBILE v. KING, UPSON & Cc. 


1. In an action against the indorsers of a ss0te, which purported to have beer 
indorsed under a power of attorney, the defendants denied the indorse- 
ment, and demurred to the evidence, which recited that the exeeution of 
the power, as well as the nofe on which the plaintiff sought to recover 
judgment, were proved ; it will be intended, as the making of the note was 
not a point in issue, that the indorsement, and not the execution of the 
note, was in fact proved. 


2. Where an attorney is invested with an authority, in writing, to indorse 
notes for, and on account of his principal, it confers power to indorse notes 
ef which the principal is ostensibly the legal proprietor, and it devolves 
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upon the principal, in such case, to show that the authority has been abus- 
ed, or transcended. 

3. The statement contained ina notarial protest, that the notary had sent no- 
tices of the dishonor of the paper, addressed to the parties at a particular 

' place, is no proof, even on a demurrer to evidence, that the notices were 
properly directed; this fact must be shown by proof, independent of the 
protest. . 

4. Semble: it cannot be intended, because one is authorized to indorge notes, 
that he is also an agent for the purpose of receiving notices of their dis- 
honor. 














Writ of Error to the Circuit Court of Mobile. 


Tus was asuit by notice and motion against the defend- 
ants,-as indorsers of a promissory note of the following tenor, 
viz: ‘$3,700 Mobile, August 23d, 1838. 

Ninety days after date, we promise to pay King, Upson & 
Co., or order, thirty-seven hundred dollars, for value receiv- 
ed, negotiable and payable at the Planters’ and Merchants’ 
Bank of Mobile. L. & C. C. Lanepvon & Co.” 
Indorsed thus: ‘“ King, Upson & Co. per C. C. Langdon ; 
Rob’t E. Love, per Lea & Langdon, att’ys, Lea & Lang- 
don.” 

The defendants pleaded non-assumpsit, which was verifi- 
ed by affidavit, and thereupon the cause was submitted to 
the jury. ‘To make out their case, the plaintiff adduced the 
note, of which the above is a copy, together with the protest 
of a Notary Public for non-payment, of which it is certified 
that the indorsers had due notice in writing, directed by the 
Notary, ‘‘to the several indorsers, and left at the office of 
Lea & Langdon, also to the first and second indorsers at 
Marion, Perry county, Alabama, and put in the post office.’” 
The plaintiff also gave in evidence a letter of attorney, pur- 
porting to be made by the defendants, bearing date the 7th 
day of April, 1838, by which they appointed Charles C. Lang- 
don their attorney, with full power and authority, for them, 
and in their names, ‘to draw and indorse promissory notes, 
to accept, draw and indorse bills of exchange, and to sign 
any check or checks, order or orders, for any money or effects, 
which we now have, or may hereafter have, deposited in the 
Planters’ and Merchants’ Bank of Mobile,” &c. 
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The letter of attorney is attested bya subscribing witness, 
and on it is written a certificate of J. H. Adams, a Notary 
Public, bearing even date therewith, in which it is certified 
that the defendants acknowledged that they signed, sealed 
and acknowledged the same. 

It was also proved, that the note in question was really and 
bona fide the property of the Bank, at the time the notice is- 
sued. 'The judgment entry recites further, that “the plain- 
tiff also proved the execution of the note, on which motion 
was made for judgment, and further proved the execution of 
the power of attorney.” 

This was all the evidence in the cause, and the defendants 
demurred to it; thereupon the jury were discharged, and a 
judgment rendered in favor of the defendants for costs. 








J. A. Campse xt, for the plaintiff. The indorsement of the 
note was prima facie within the authority conferred by the 
defendants upon their attorney. If the authority was tran- 
scended, it devolved upon the defendants to prove it; in the 
absence of such proof, the plaintiff was entitled to recover. 


[7 Ala. Rep. 19.] 


No counsel appeared for the defendants. 


COLLIER, C. J.—It is shown by the evidence demurred 
to, that the letter of attorney from the defendants to C. C. 
Langdon, who appears to have indorsed the note in their 
names, was proved ; and it is said that “the execution of the 
note on which the motion was made for judgment,” was al- 
so proved. The signature of the makers was not a point put 
in issue by the pleadings; nor can it with propriety be said, 
that the motion was submitted on the note. While it would 
be proper to look to the note to ascertain the nature and ex- 
tent of the indorser’s liability, the recovery against them was 
sought upon their indorsement. The plea negatived the in- 
dorsement, and we think the reasonable inference is, that the 
indorsement, instead of the execution of the note, was proved. 
Taking this to be so, and there can be no question but the 
evidence made out a case which prima facie entitled the 

36 . 
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plaintiff to a judgment upon the demurrer, if the act done by 
the attorney is within the scope of the powers conferred up- 
on him, and the notice of the dishonor of the note was suffi- 
cient to charge the indorsers. 

The authority conferred in the present case, if not identi- 
cal with, is not materially variant from; that considered in 
Knapp v. McBride & Norman, 7 Ala. Rep. 19. We there 
held, that the attorney was invested with authority to in- 
dorse notes on account of his, principals; and where a note 
of which they were ostensibly the legal proprietors, was in- 
dorsed by their attorney, in their names, it would be intend- 
ed, that the authority was not abused or transcended. Ifthe 
reverse was true, it devolved upon the defendants to establish 
it by proof. See also, Wallace v. The Branch Bank at Mo- 
bile, 1 Ala. Rep. 565. 

It does not appear that the defendants resided at the place 
to which the notice was addressed to them. Would a jury 
be warranted in inferring from the recital in the protest that 
the Notary gave the notice the proper direction? It may be 
conceded, that they are rarely mistaken as to the residence of 
the parties to be charged, yet it cannot be predicated of the 
usual accuracy with which they do business, that they have 
acted upon proper information in the case at bar. In cases 
of demurrer to evidence, we have held, that the judgment 
would not be reversed for a defect of proof which might have 
been supplied, or the truth have been shown, if the party 
demurring had addressed to a witness produced by his adver- 
sary, @ single inquiry. 

The principle on which these decisions rest, is not applica- 
ble to the present case. Here no oral testimony was offered, 
so that the defendant could not have shown, by the exami- 
nation of the plaintiff’s witnesses, what was the truth in res- 
pect to the point we are considering. ‘The protest can only 
be evidence of what appears on its face—it is so declared by 
statute; but it cannot prove that which it does not express, 
and which is not inferrable from its terms. 

It would be carrying the doctrine of presumption to its 
utmost verge to intend, that the Langdon of the firm of Lea 
& Langdon was the C. C. Langdon, who indorsed the note 
in question as the defendants’ attorney. But if this presump- 
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tion be perfectly legitimate, does it follow that an authority 
to indorse notes makes one an agent to receive notices of their 
dishonor? We think not. The agencies involve different 
powers and duties. 
There was, then, such a defett of proof that the plaintiff 
was not entitled to recover. The judgment is consequently 
affirmed. 











THE STATE v. GLAZE. 


1. An indictment for adultery is good, although the offence is not laid with 


a continuendo. 
2. If one of the persons charged with this offence is known by the name 
charged in the indictment, the other is not entitled to an acquittal by show- 


ing that is not the true name. 

3. Although the act of 1807, authorizing the judge to respite the sentence, 
when he reserves questions as novel and difficult, may yet be in force, it is 
now proper to render the judgment in conformity with the Ist section, 13th 
chapter, Penal Code. 


Questions referred as novel and difficult, by the Circuit 
Court of Tuskaloosa. 


Tue defendant, Glaze, was indicted at the fall term, 1843, 
for living in adultery with one Cynthia Gage. The charge 
in the indictment is, “that Thomas Glaze and Cynthia Gage, 
late of the county aforesaid, on the 10th day ef September, 
1843, in the county aforesaid, did live together in adultery.” 

At the trial, the defendant, Glaze, only, being on trial, he 
moved to quash the indictment, which motion was overruled. 
He then pleaded not guilty, and in the course of the trial, 
amongst other matters, the State proved, that the person 
named in the indictment was generally called Mrs. Gage; 
one witness stated the name was Cynthia, but two said it 
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was Sarah Ann. ‘The defendant asked the court to instruct 
the jury, that unless the State proved the name of the female, 
to be as laid in the indictment, they must find the defendant 
not guilty. The court refused this, and charged the jury, 
that if the woman was sometimes called, and known by the 
name of Cynthia, although her real name was Sarah Ann, 
this was sufficient, if the charge was proved to their satisfac- 
tion. This question was reserved by the presiding Judge 
as novel, §c. 








P. Martin and B. W. Huntineron, for the defendant, in- 
sisted— 

1. The indictment is defective in not being laid with a 
continuendo. [Archbold C. P. 27.] 

2. If the true name of the female is Sarah Ann, instead of 
Cynthia, there is a variance between the proof and the alle- 
gation. Archbold C. P. 30, 31; 2 Hawk. c. 25, $ 71,72; 2 
East P. C. 651, 781 ] 


.ATTORNEY GENERAL, contra, argued— 

1. When several are indicted together, none but the party 
misnamed can plead, or otherwise take advantage of the mis- 
nomer. [1 Chit. C. L. 215, and cases there cited. ] 

2. But if the misnomer could avoid the indictment, the 
proof repelled the idea, for no criminal would be convicted, 
if more names than one would avoid an indictment. If the 
female had pleaded a misnomer, the proof that she was 
known by the name used in the pleading, would hold her. 
(2 Hale P.C. 177; 2 Term, 291; Hawk. 132, c. 25, $ 72; 
1 Overton, 434; 2 Hale, 990. | 

3. The indictment is sufficient, without a continuendo. 
[The State v. Hinton, 6 Ala. Rep. 864. ] 


GOLDTHWAITE, J.—1. This case requires but the ci- 
tation of other adjudications to dispose of it. If the correct- 
ness of the indictment was a question referred, which seems 
not to have been done, the decision made in Hinton’s case, 6 
Ala. Rep. 864, is conclusive. We there held, that the term 
adultery, was the illicit commerce of two persons of different 
sex, one of those being married to another person. Our sta- 
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tute uses the terms “who shall live together in adultery,” 
but we see no reason to suppose they could avoid a convic- 
tion for this specific offence, if the connection had only ex- 
isted for one day. The living together in this condition is 
a question of fact for the jury, and it is evident the offence 
is complete whenever the facts are demonstated. 

2. The only object in stating the names, either of an in- 
jured party, or of those connected with the offence committed, 
is to enable the jury to identify the crime, or person; and 
it is said to be a sufficient description, if it be impossible to 
mistake the one described for another. [Chitty C. L. 215.] 

In the case at bar, it was material only to ascertain if the 
crime charged, was committed by the persons named, and 
this being established, it was unimportant that the one or 
the other was sometimes known by some other name, if, in 
point of fact, the one used in the indictment was ever recog- 
nized, or applied to the party. 

There is no error in any aspect of the case, and the judg- 
ment of the court is therefore affirmed. 





JENNINGS & GRAHAM v. THE ADMINISTRATORS 
OF JENKINS, er at. 


1. A purchaser of land at a sale made by commissioners, under the order of 
the Orphans’ Court, cannot object to any irregularity in the action of the 
commissioners, if the sale is confirmed by the court. 

2. Where G purchased land at a commissioner’s sale, and executed his note 
with J as his surety, and J afterwards, with the consent of G, procured the 
commissioners to cancel the sale, executed his own notes, with security, 
as the purchaser of the land, and was returned as the purchaser to the 
court, by which it was confirmed—Held, that he could not afterwards re- 
scind the sale, on the ground that the power of the commissioners was ex- 
hausted by the first sale. 
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3. The Orphans’ Court has power to order the sale of an equitable title to 
real estate, in all cases where it may order a sale of land. 

4. When commissioners are authorized by the Orphans’ Court to sell land, 
and make sale of it in that capacity, and executed their individual bonds 
with condition to make title when the purchase money is paid, the execu- 
tion of such a bond, is a collateral matter, which is binding, if at all, upon 
them individually. It is therefore no defence inan action upon the notes 
given for the purchase money, that upon a tender of the money, they re- 
fused to make a title. 

5. When land is sold by order of the Orphans’ Court, to make more equal 
distribution among the heirs, they are necessary parties to a bill filed to 
rescind the sale. ‘ 








Error to the Chancery Court of Benton. 


Tue bill was filed by the plaintiffs in error, and alledges, 
that in April, 1841, the Orphans’ Court of Benton, made an 
order for the sale.of the real estate of Owen Jenkins, deceas- 
ed, and appointed three persons commissioners to sell the 
same. In October, 1841, after notice, the commissioners 
sold the land to one Nimrod Ghent, who gave his notes for 
the purchase money, with the complainant Jennings and an- 
other, his sureties, the commissioners executing to Ghent, 
their bond, with condition to make him a title when the pur- 
chase money was paid. Some weeks after the sale, by an 
agreement among all the parties, the notes of Ghent, and the 
bond to him for title, were given up, and destroyed, and the 
notes of complainant, Jennings, with Graham and his sure- 
‘ties substituted in their stead; Jennings taking from the 
commissioners a bond for title,on payment of the purchase 
money. ‘These papers were antedated, so as to correspond 
with the time of sale. 

The commissioners then reported, that they had sold the 
land to Jennings, and had taken his notes for the purchase 
money, which was received by the court, and the commis- 
sioners directed to make him a title, on payment of the pur- 
chase money. 

Upon these notes suit has been brought, and judgment re- 
covered. The bill further alledges, that complainant tender- 
ed to the commissioners, and to the administrators, the 
amount of the judgment, and demanded title to the land, 
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which they failed to make, and he abandoned the land. It 
is also alledged, that at the time of the death of the deceas- 
ed, no title had vested in him to forty acres of the land sold, 
and that none has vested in his heirs since; that the for- 
ty acres to which there is no legal title, was the princi- 
pal inducement to the purchaser, and the residue is but of 
little value. 

The answers substantially admit the facts stated in the pill, 
and alledge, in respect to the forty acres, to which title has 
not yet been obtained, that both in the advertisement, and at 
the sale, it was made known that the title was in one Mul- 
lins ; and would be made to the purchaser when it was ob- 
tained from him. They also alledge that the title is undoubt- 
ed, and will be shortly obtained. 

Much testimony was taken, which, from the opinion of the 
court, it is unnecessary to set out. 

The Chancellor, at the hearing, dismissed the bill, from 
which this writ is prosecuted. ‘This is now assigned as 
error. 


A.J. Waker and Wuire, for plaintiffsinerror. The au- 
thority under which the commissioners acted, is not set out, 
so as to show that the act was warranted by the power con- 
ferred. [6 Conn. 366. | 

The commissioners do not undertake to convey such title 
as was vested in the deceased, but individually contract to 
make a fee simple title. ‘This is their mere personal obliga- 
tion, and is not binding on the estate. [10 Conn. 85.] A 
conveyance by the trustee individually, does not invest the 
title of the grantor. And as the commissioners had no title 
to the land, the notes were without consideration. There 
is no mutuality in the contract, asa court of equity would 
not enforce performance against the commissioners. [3 Ala. 
Rep. 40. | 

Although the interest of the mortgagor in possession may 
be sold, (7 Ala. R. 855,) an equitable interest in lands can- 
not. ([Clay’s Dig. 225. ] 

The plaintiffs in error had the right to abandon the posses- 
sion, and rescind the contract, upon failure of the commis- 
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sioners to make title, upon a tender of the purchase money. 
[1 Ala. R. 622; 5 Id. 604.] 

The consent of Jennings to the substitution of his notes, 
for those of the original purchaser, can make no difference, 
because the contract is void. ; 

The heifg are not necessary parties, because their interest 
was not affected, or divested by the sale. But if they were, 
the\Chancellor should have permitted the bill to be amended. 
[5 Ala. R. 523.] 

Conceding the first sale to be valid, by that act, their pow- 
er was exhausted, and the succeeding pretended sale was a 
nuljity. [6 Porter, 219; 7 Ala. R. 864; 2 How. U. 8. 319.] 


S. F. Rice and T. D. Cuarke, contra. By the act of Jen- 
nings, the commissioners returned to the court, that he was 
the purchaser of the land, and he cannot now be permitted 
to deny its validity, as the opposite party cannot be put in 
statu quo. [1 Story, 254; 7 Ala. R. 172, 855.] 

The decree of the Orphans’ Court is regular, and cannot be 
collaterally impeached. Nor could the case be altered, if the 
court had no jurisdiction, as the plaintiff went into posses- 
sion under his purchase in 1841, and the bill was not filed 
until 1844. [7 Ala. R. 172, 855; 6 Porter, 219.] 

The commissioners sold only such title as the deceased 
had. What that was, was well known to the plaintiff, and 
the fact that the commissioners agreed to make a title in fee, 
can exert no influence in this case, because the proof shows 
conclusively, that he was not thereby deceived. 

But if, from the terms of their bond, the commissioners 
are compelled to make a good title, it is clear from the proof, 
that a good title can be made to the land. 


ORMOND, J.—The object of the bill is, to rescind a sale 
made by order of the Orphans’ Court. The princjpal argu- 
ment urged, is, that the power conferred on the commission- 
ers to sell the land, was a special authority, which must be 
exercised in strict conformity with the terms upon which the 
power is granted, and that by the first sale made to Ghent, 
their power was exhausted, and therefore the subsequent sale 
to Jennings, the plaintiff, is wholly void. 
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In general, there can be no doubt, that.a power must be 
exercised in strict conformity with the authority by whichat 
is authorized to be executed, and that even unessentiakforms 
must be strictly pursued, if required to be observed in its 
execution. ‘This doctrine is fully illustrated by Lord El- 
lenborough, in the great case of Hawkins v. Kemp, 3 East, 
410. 

This rule does not apply to business of a public, or judicial 
‘nature. In such cases, a power entrusted to several, may. be 
executed by the majority. [Commissioners ef Alleghany 
County v. Licking, 6 8. & R. 166; Baltimore Turnpike, 5 
Binn. 481; Downing v. Rugar, 21; Wendell, 178.] .; The 
sale of land by commissioners, acting under the order of the 
Orphans’ Court, is not like the execution of a naked power, 
conferred by an individual. It is the act of the court, through 
the commissioners as its ministerial agents, over whose acts 
it retains a controlling power. It is not concluded. by their 
action, but may, in its discretion, set aside the sale when 
made, and direct another. [Perkins v. Winter, 7 Ala, Rep. 
871.] It follows, that the test of the correctness of such sales 
is not the action of the commissioners, .but the ratification .of 
the sale by the court. With the propriety of the action.of 
the commissioners, so far as it respects the regularity of their 
proceedings, the purchaser has no concern. It is with their 
principal, the court, he is dealing, and if the court is satisfied, 
he has nocause of complaint, as he gets the land he purchas- 
ed, upon the terms he offered. 

This is the strictly legal view of the subject. In a court 
of equity, other considerations enter into the decision, That 
court will not only consider the consequences te the other 
party, but will also estimate the conduct of the party seeking 
relief, in producing the result complained of. This sale, if 
it be conceded to be irregular, was made at the instance of 
‘ the complainant, who procured the previous sale to be vacat- 
ed, and the notes which had been taken to be destroyed: 
The object of the bill is to invalidate this sale... We know 
of no.rule of equity which would authorize this to be done. 
He. cannot take advantage of his own wrong. By his \pro- 
curement, the previous sale was set aside, and he returned as 
the purchaser, for the confirmation of the court, and the. sale 
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being confirmed, he must abide the consequences of his own 
act. It would be difficult to estimate the consequences to 
heirs, if such a defence could be allowed in such sales as the e. 
In this aspect, the case of Lamkin v. Reese, 7 Ala. Rep. 170, 
is infinitely stronger than this. There it was held, that 
though the court had no jurisdiction to order a sale of the 
land, yet if the purchaser went into possession, he could not, 
after the lapse of two years, rescind the contract, if the heirs 
were then able and willing to make him a title. 

The cases relied on by the counsel] for the plaintiff in error, 
do not impair the view here’ taken. The case of Lockwood 
v. Sturdevant, 6 Conn, 373, merely decides, that where ad- 
ministrators, by order of the probate court, sold and convey- 
ed real estate, their authority to sell must appear on the deed 
of conveyance, otherwise the deed was void. In Watson v. 
Watson, 10 Conn. 77, this is denied to be law, but it is ad- 
mitted, that the legal necessity for the sale, must appear in 
the order of the court directing it. It is obvious that in these 
cases, the question was entirely different from that here pre- 
sented, as in this case no deed has been made. Further, in 
these cases, the controversy was between the heir, and the 
purchaser, under the administrator’s sale—and in that aspect, 
the question bears but little, if any resemblance to this. We 
apprehend no case can be found, where the purchaser in pos- 
session, can disaffirm the sale, on account of an irregularity, 
when the heir is willing to affirm it. 

The question as to the want of legal title, in the deceased 
to the land sold, came up in the case of Perkins v. Winter, 
7 Ala. R. 866. It was then held, that the Orphans’ Court 
had power to direct the sale of the land of a deceased person, 
though the title was not complete. That was, it is true, the 
case of a mortgagor in possession, but the principle there set- 
tled, applies fully to the sale of a mere equitable title. It is 
to be observed. that the statute does not require, that there 
should be a legal title to authorize such sale, nor can such a 
requisition flow from the purpose, and evident design of the 
statute. It is ‘real estate” which may be thus sold, the va- 
lué of which is as capable of precise ascertainment, when it 
is an equitable, as when it is a legal estate. The design of 
the statute being, to convert the land into money, to pay debts, 
in preference to selling slaves for that purpose ; or for more 
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equal distribution among the heirs, where the land is not 
susceptible of just division into parts; and it would be 
ina great measure frusttated, if no sale could be made, ”. 
when a legal title existed to the land. 

In this case, it appears the purchaser knew, when he pur- 
chased the tend, that it was what is called « school land,” 
and that the title was outstanding, waiting the payment by 
the original purchaser, of the purchase money ; he could not 
therefore, in any case, defend himself on this ground against 
the payment of the purchase money, or rescind the contract. 
[Beck v. Simmons & Kornegay, 7 Ala. R. 71.] 

We need not consider the evidence in regard to the tender, 
because it is not denied that the commissioners were willing 
to convey such title as the deceased had in the premises, 
which, as we have seen, was all the plaintiff in error was en- 
titled to. His claim of right to rescind, is put upon the re- 
fusal to make hima title in fee. In reality, there appears to 
be no doubt, that the title is good, and in all probability is 
now complete. 

The fact that the commissioners executed their own bond, 
covenanting to make title to the land, on payment of the pur- 
chase money, can have no influence whatever on this ques- 
tion. ‘The sale was in fact made by them, as commissioners, 
under an order of the Orphans’ Court ; as individuals, they 
had no right to sell the land, nor is it pretended in the bill, 
they sold the land in any other way than as commissioners, 
and by virtue of the power conferred on them as such. Their 
individual bond for title was not necessary, nor éould it have 
been demanded of them. Considered asa security, it is col- 
lateral to the sale, being the mere voluntary act of the com- 
missioners. What effect it is entitled to, it will be time enough 
to consider, when an attempt is made to make them respon- 
sible upon it. 

Although what has been said is decisive of this case, it is 
proper to remark, that the heirs of the deceased are necessa- 
ry parties to such a bill as this. The sale of the land was 
made for the purpose of more equal distribution ; the heirs 
are therefore the only real parties in interest, and no decree 
whatever could be made until they were before the court, as 
parties to the suit. 

Decree affirmed. 
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DAVIS v. AYRES. 


1, Where one party stipulates with another to pay him fifty dollars per month 
for four months, for his services as clerk in astore, and then refuses to al- 
‘low the services to be performed, without a sufficient cause, the party en- 
gaged asa clerk, may immediately commence an action against his em- 
ployer, and recover, not only the damages sustained by the breach of con- 
tract, at the time the suit was brought, but such as may be developed up 
tothe trial. . And although the declaration alledges that the four months 
had expired, without making any reference to the time when it was filed, 
or the issuing of the writ, it cannot prejudice the finding of the jury, where 
the proof is ample to show a good cause of action, as stated by the plaintiff. 


Writ of Error to the Circuit Court of Mobile. 


'T'uis was an action of assumpsit, at the suit of the defend- 
antimerror. The first count alledges, the employment of the 
plaintiff below, as the clerk of the defendant, at the stipulat- - 
ed. price of fifty dollars per month, from the first day of July, 
to. the first. day of November, inthe year 1844, the readiness 
of the plaintiff to perform the services, and the refusal of the 
defendantto allow him. In the second count, the employ- 
ment of.the plaintiff for the same period is alledged, and a 
promise te pay as much as the services were worth, which is 
averred to have been two hundred dollars. A count: is ad- 
ded for money had and received. 'The cause was tried upon 
the plea of non assumpsit, a verdict returned for the plaintiff 
for two hundred dollars, and judgment rendered accordingly. 

On the trial the defendant excepted to the ruling of the 
court. ‘The employment of the plaintiff as a clerk for the 
defendant was proved as alledged in the first count of the 
declaration. Further, that on the first day of July, 1844, 
the, plaintiff went to the defendant’s store, and proposed to 
enter upon the stipulated service, but the defendant. refused 
to,receive him, remarking that he had no use for his services. 
There was no evidence as to the time when the wages were 
to be paid, but the writ issued on the 10th October, 1844. 
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The court charged the jury, that if the defendant hired 
the plaintiff for four months, and afterwards repudiated the 
contract, the latter was entitled to recover. Whereupon the 
defendant prayed the court, that as the plaintiff had’commen- 
ced his suit before the expiration of the term for which he 
had agreed to serve the defendant, he could not recover in 
this action. This charge was refused, and the jury were in- 
structed, that if the wages were payable at the end of the four 
months, then the plaintiff could not recover. ‘Thereupon the 
defendant excepted. 


J. A. Campsett, for the plaintiff in error. As the term for 
which the plaintiff below was hired, had not expired when 
the action was commenced, and no part of the service had 
been performed, he cannot recover for work done. [2 East’s 
Rep. 145; 3 C. & P. Rep. 349; 10 Serg. §& R. Rep. 235; 
13 Pick. R. 50. 

The contract set out in the first count of the declaration, is 
not supported—although it avers that the plaintiff was pre- 
vented by the defendant from performing his contract, it sup- 
poses that the four months had expired. The proof shows 
that the suit was commenced before the first of November ; 
and consequently that the wages were not due. [3 C. &P. 
Rep, 349; 9 Peters’ Rep. 541, 566.] 


COLLIER, C. J.—It is laid down in many of the books, 
that where there is an express agreement for particular ser- 
vices, for a definite time, and the plaintiff is discharged by 
the defendant before the time has elapsed, and is prevented 
from performing the services, he must declare on the special 
agreement. [Algeo v. Algeo, 10 Sergt. §& R. Rep. 235; 9 
Peters’ Rep. 541; see also, 3 Sergt. & R. Rep. 505; 11 
Wheat. Rep. 237; 2 East’s Rep. 145; 9 Conn. Rep. 564; 5 
East’s Rep, 316.] So it has been held, that where payment 
is to be made by bill, at somany mouths after date, and the 
defendant refuses to accept, the plaintiff must declare speci- 
ally for the breach, (4 East’s Rep. 147; 9 Id. 498;) but af- 
ter the time has expired indebitatus assumpsit will lie. {1 
N. Rep. 330; 2 Stark. Rep. 227; 3 B. & P. Rep. 582.] - 

The first count sets out the contract for four months’ ser- 
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vice, at fifty dollars per month, the defendant’s refusal to per- 
mit a performance, then states the expiration of that period, 
and deduces as a consequence the liability of the defendant 
to pay for the entire time, the sum of two hundred dollars. 
This count certainly discloses the agreement of the parties 
according to the proof; but after doing this, it alledges that 
the four months had expired. Now although this allegation 
may have been true, at the time the declaration was filed, 
‘yet if the test of the writ, and the date of its service are to be 
accredited, the term for which the plaintiff stipulated to ren- 
der service had not ended when the suit was commenced. 

There can be no question but it was competent for the 
plaintiff, immediately upon the refusal of the defendant to 
permit him to become his clerk, to institute his action. Then 
the defendant committed a breach of his contract, and it was 
competent for the plaintiff to avail himself of it, without wait- 
ing for the damages to become fully developed. In Wilcox 
et al. v. Plummer’s Ex’r, 4 Peters’ Rep. 172, it appears, that 
an attorney, in whose hands an indorsed note was placed for 
collection, sued the maker, who proved insolvent; he then 
issued a writ against the indorser, but mistook the plaintiffs 
names, and they were non-suited, previous to which time 
the statute of limitations operated a bar. The question was, 
in an action against the attorney, whether the statute of lim- 
itations began to run when the attorney ought to have sued 
the indorser, or when he committed the blunder in issuing 
the writ. The court said, “‘ when the attorney was charge- 
able with negligence, or unskilfulness, his contract was vio- 
lated, and the action might have been sustained. Perhaps, 
in that event, no more than nominal damages may be prov- 
ed, and no more recovered ; but on the other hand, it is per- 
fectly clear, that the proof of actual damage may extend to 
facts that occur and grow out of the injury, even up to the 
day of the verdict. If so, it is clear, the damage is not the 
cause of action.” See also, Mardis’ Adm’rs v. Shackleford, 
4 Ala. Rep. 506-7-8. 

It is very explicitly stated, in the case cited from 4 Peters, 
that the cause of action results from the breach of duty, and 
that the plaintiff may recover, not only for damages actually 
sustained previous to the commencement of the action, but 
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for such as may occur in consequence of the breach up to 
the time of trial. Here the defendant agreed to accept the 
plaintiff ’s services, and pay for them; he refused to permit 
him to enter upon the employment, thereby dissolving the 
contract, and discharging the plaintiff from the obligation to 
perform it. [Miller v. Ward, 2 Conn. Rep. 494; Whitney v. 
Brooklyn, 5 Conn. Rep, 405; see also, 9 Conn. Rep. wt su- 
pra. 

From this view of the law, we think the proof made out a 
case which entitled the plaintiff to recover on the first count. 
That count states the case specially, and whether the allega- 
tion, that the four months had expired, be referrable to the 
suing out of the writ, or the filing of the declaration, we 
think not at all material; for however it be considered, the 
proof is ample to show a good cause of action, which is in 
no manner affected by it. And as for the damages, these 
we have seen might be calculated up to the day of the 
trial of the issue, if they had been increased since the breach 
of the defendant’s contract. 

The consequence is, that the judgment of the Circuit Court 
is affirmed. 





——-_ 








BRANCH OF THE BANK OF THE STATE OF ALA- 
BAMA AT MOBILE v. DRURY THOMPSON. 


1. Since the passage of the act of 4th February, 1843, (Acts 1843, p. 19,) no 
clerk is entitled to recover more than twenty-five cents for issuing an alias 
execution in a bank suit, although the judgment was obtained by the bank 
prior to that time. 


Writ of Error to the County Court of Mobile. 


Morton by the Bank against Thompson, for failing to is- 
sue an alias execution upon a judgment obtained by it against 
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one Shaw and others, at the February term, 1840, and upon 
which, within the year, a fi. fa. had been issued and return- 
ed no property. 'The County Court refused the motion, and 
gave judgment for the defendant. 

By an agreement of the parties, the record is so amended 
here, as to show, that a tender of twenty-five cents was made 
by the bank to the defendant, as clerk, for his fee for this 
service, which he refused to perform unless a greater sum 
was paid. If he is entitled to receive a larger sum, then the 
judgment to be affirmed, otherwise reversed. 


Ap. Fox, for the plaintiff in error, cited Acts of 1843, p. 
19, $3. 


J. A. Campse.t, contra. 


GOLDTHWAITE, J.—The statute cited by the counsel 
for the Bank, in its second section, directs, that thereafter, in 
all suits commenced by motion by the Bank, the notices and 
copies shall be prepared by the attorney; afterwards, its 
third section provides, that it shall not be lawful for clerks, 
in such cases, to charge other than certain enumerated fees, 
amongst which is one of twenty-five cents for issuing an alias 
execution. ‘The County Court seems to have considered the 
words, in such cases, as referrable to suits commenced after 
the passage of the act; but, in our judgment, these terms 
connect themselves with all suits commenced by the Bank, 
by motion, and that the object of the enactment is to limit 
the fees for acts performed subsequently to the passage of 
the act. The consequence of this construction is, that the 
clerk was not entitled to receive more than the sum ten- 
dered. 

Judgment reversed and cause remanded. 
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WORTHINGTON, Avw’r, v. McCROBERTS, rr at. 


1. Sales made by order of the Orphans’ Court, are judicial sales, and the 
rule caveat emptor applies. 

2. Three commissioners were authorized by the Orphans’ Court to sell land, 
but one attended in person, and another was present by an agent, and two 
united, in making a report of the sale to the court, by which it was con- 
firmed. The purchaser having executed his notes, and taken possession 
of the land, which he retained for about three years—Held, that he could 
not abandon the possession, and refuse to pay the purchase money, for an 
alledged irregularity in the sale. 

3. A purchaser of land, at a sale made by order of the Orphans’ Court, who 
is let into possession, cannot defend himself at law, whilst the contract is 
in force, when sued for the purchase money, for an alledged failure, or 
defect of title. Whether Chancery would not, in certain cases, grant re- 
lief— Quere? 

4, No precise form of words is necessary to be employed in confirming a sale 
made by commissioners. Any thing which expresses the approbation of 
the court, to the action of the commissioners, is sufficient. 

5. The court has the power, if it thinks proper, to withhold the title, until the 
purchase money is paid. 


Error to the Circuit Court of Benton. 


Assumpsir by the plaintiff in error, on two promissory notes 
for $1,500 each. 

Upon the trial, as appears from the bill of exceptions, the 
defendant proved that the notes in suit were given for a tract 
of land, sold under an order of the Orphans’ Court, as a part 
of the estate of Robert Porter, and introduced in evidence, 
the record and proceedings in the cause, by which it appear- 
ed that Joseph. McRoberts, Robert S. Porter, and Jonathan 
Whitesides, were appointed commissioners to sell the land— 
that two of the commissioners reported to the Orphans’ Court, 
that they had sold the land to William McRoberts, and, Wil- 
liam W. Porter, for $3,000, and had taken their notes there- 
for, which was received by the court, and ordered to be re- 
corded. It was also in evidence, that Whitesides, one of the 
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commissioners, had nothing to do with the sale—that one of 
the‘commissioners sent an agent to represent him, and but 
one attended in person. It further appeared, that the pur- 
chaser, shortly after the sale, put a tenant upon the land, and 
cultivated it for about three years. It was also proved, against 
the objection of the plaintiff, that, in 1843, defendant inform- 
ed his tenant, that he had abandoned possession of the land ; 
this was after the commencement of the suit. He also prov- 
ed against the plaintiff’s objection, facts tending to show a 
defect in the title in the deceased, to a part of the land. 

The court charged, that unless two of the commissioners 
appointed to sell the land, were present, conducting the same, 
the sale was void, although two of them joined in making 
their report of the sale, to the Orphans’ Court, and it was ap- 
proved by the court and recorded, and that if such was the 
fact, they must find for the defendant. 

The plaintiff moved the court to exclude all the evidence 
introduced by the defendant, which the court refused. He 
also moved the court to charge, that under all the evidence in 
the cause, he was entitled to recover. 

Further, that although but one commissioner was present 
at the sale personally, and another by his agent, if two unite 
in making the report, and it was received by the court, they 
ought to find for the plaintiff. 'These charges the court re- 
fused to give, and the plaintiff excepted, as well to the charge 
given, and the evidence admitted, and now assigns these mat- 
ters as error. 








S. F. Rice, for plaintiff in error. The defendant being 
let into possession of the land, the evidence showing a want 
of title to a part of the land, was improperly admitted. [3 
S.& P. 92, 355, 431; 1 Ala. Rep. 623; 7 Id. 814.] 

No objection can be taken here to the want of power in 
the commissioners, as the sale is the act of the court, the 
more especially as the defendant went into possession under 
the sale, [7 Ala. Rep. 170, 346, 314, 871; 21 Wend. 183.] 

The power to sell is not conferred on the commissioners, 
nominatim, but to them as commissioners officially, both 
by the statute, and by order of the Court. The commission 
is to them in the aggregate, and to prevent a failure in the 
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performance of an important public duty ; one may act alone, 
or they may all delegate their power. [1 Dev. & Bat. 389; 
21 Wend. 440; 6S. & R. 170.] 


W. P. Curmton and Wuire, contra, contended, that the 
sale was void—that the power was to all, and could not be 
executed by a part. There was no confirmation of the sale 
by the court, and no obligation for title by the commission- 
ers, there was therefore no consideration for the notes exe- 
cuted by the defendant. Sugden on Pow. 489; 1B. & Ald. 
608; 16 Law. Lib. 264; Ib. 15, 240, 264.] 

Every thing necessary to the execution’ of a power, must 
be strictly complied with. [3 East, 410; Sugden on Pow. 
210; 6 Porter, 219; 7 Ala. Rep. 864; 2 How. U. 8. 319.] 

If there was error in the admission of the testimony, plain- 
tiff was not thereby prejudiced: 


ORMOND, J.—As we intimated at the hearing of this 
cause, it is a plain case for the plaintiff in error. 

If it were conceded that sales made by order of the Or- 
phans’ Court, were to be governed by the same rules which 
regulate the execution of powers generally, we “apprehend 
it would be difficult to establish, that a vendee could 
take advantage of the defective execution, by an agent, of a 
power; to which he was privy, and consenting, against the 
will of him for whom the agent acted, and who was willing 
and desirous to affirm the due execution of the power. The 
authorities relied on, are either expositions of what is neces- 
sary to the due execution of a power abstractly considered, 
or they are cases, where the principal is endeavoring to avoid 
the acts of his agent, because the authority under which he 
acted was not strictly pursued. It is not necessary to pur- 
sue this subject further, and we content ourselves with refer- 
ring, on this point, to the kindred case of Jennings v. The 
Adm’r of Jenkins, at this term. : 

This case stands upon higher grounds than the inability of 
a vendee to take advantage of the defective execution of a 
power, conceding that such was the fact, against the will of 
the agent’s principal, desirous to affirm it. This is a judicial 
sale, it is in effect, a sale made by the Orphans’ Court, act- 
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ing for the heirs, and those interested in the estate, and the 
rule caveat emptor applies in all its rigor. ‘Those who deal 
with it, are bound to inquire, and have the means of ascer- 
taining by what authority it acts, and what it professes to sell. 
We had occasion to consider this question in Perkins v. Win- 
ter, 7 Ala. R. 871. It is there said, “If the decree was ir- 
regularly executed, or there was a sufficient reason for reliev- 
ing the purchaser, because the title was incumbered, or oth- 
erwise defective, the proper course of the purchaser was, to 
except to the report, if he acquired a knowledge of the facts 
previous to confirmation.” ‘The court proceed to state, that 
facts may exist, authorizing an application to Chancery for 
relief. 

It certainly would be a most unjust procedure, if a purcha- 
ser at such a sale, with full knowledge of all the facts, or at 
least having the means of knowledge, could be permitted, 
nevertheless, to go on with the purchase, execute his notes 
for the purchase money, take possession of the land, suffer. 
the sale to be confirmed by the court, in the belief that it was 
regular, and after the lapse of nearly three years, abandon the 
possession, and refuse to pay the purchase money, for an al- 
ledged irregularity in the sale. 

The case of Lamkin v. Reese, 7 Ala. R. 170, goes far be- 
yond this, and yet relief was refused in Chancery. That 
was a proceeding in equity, for the rescission of a sale, made 
by order of the Orphans Court. It was held, that although 
the Orphans’ Court had no jurisdiction to decree the sale, 
yet if the purchaser took possession of the land, and retained 
it for two years, he could not rescind the contract, if the heirs 
were able and willing to make him a title. 

The evidence as to the defect of title to a part of the land, 
was also improperly admitted. If there was a total failure 
of the title, a court of equity might, in a proper case, afford 
relief—or if it failed as to a part of the land, might possibly 
decree compensation ; but the mere fact that the title was 
imperfect, or that there was an incumbrance upon it, would 
be no ground, in the absence of fraud, for equitable interposi- 
tion. [Perkins v. Winter, 7 Ala. Rep. 871.] But in no 
case could the purchaser defend himself at law, whilst the 
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contract remained in force, he having gone into possession 
under it. 

It was also contended, that there had been no confirma- 
tion of this sale by the Orphans’ Court. 'The order of the 
court is to the following effect. ‘The commissioners ap- 
pointed to sell the estate ef Robert Porter, deceased, having ~ 
submitted their report in writing, it is ordered, that the same 
be recorded.’”’ ‘This is, in our opinion, a confirmation of the 
report. No precise form of words is necessary to effect this ; 
any thing which expresses the approbation of the court, to 
the action of the commissioners, is sufficient. It was not ne- 
cessary that the court should have directed that a deed should 
be made to the purchasers, and it may have been a pruden- 
tial course to withhold it, until the purchase money was paid. 
It certainly had the power to doso. 

We have not thought it necessary, or proper, to enter on 
the inquiry, whether the power conferred by the Orphans’ 
Court on the commissioners, was rightfully exercised by 
them in this case, so as to be obligatory on the heirs, as well 
as the purchaser, because, in our opinion, the vendee is not 
in a condition to raise that question. Having made the pur- 
chase, with knowledge of the facts, executed his notes for 
the purchase money, taken possession of the land, and per- 
mitted the sale to be confirmed by the Orphans’ Court, 
without objection on his part, he cannot be permitted to 
deny, that those from whom he purchased, had power to 
sell. . 

It results from these views, that the court erred in its 
charge to the jury, and its judgment must therefore be re- 
versed and the cause remanded. 
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BIRD, v. DANIEL. 


1. A single count in assumpsit upon several promissory notes, is good. 

2. A count upon eight promissory notes is sufficiently precise, which alledg- 
es that they all bear the same date, (which is stated,) and that the plaintiff 
is the payee ; three of them payable on the Ist day of December, 1842, for 
the sum of forty-five dollars each; four others for the same amount, paya- 
ble twelve months thereafter; the eighth payable of the latter day, for 
twenty-five dollars. 

3. Where the plaintiff declares in one’ count upon several notes, it is not 
indispensable to his right to recover, that he should produce them all at the 
trial, but he may claim a verdict upon so many as he adduces. 

4. The vendee of land, who executes his note for the. purchase money, takes 
possession, and retains it, cannot successfully resist, at law, the payment 
of the note, upon the ground that some of the vendors were infant heirs, and 
no administration had been granted on the estate of their jancestor, who 
died intestate. 

_ 5, An agent to whoma promissory note is payable, may maintain an action 

thereon-in his own name. ; 


Writ of Error to the Circuit Court of Lowndes. 


Tis was an action of assumpsit, at the suit of the defend- 
ant in ‘error, against the plaintiff. The declaration contains 
but a single count upon eight promissory notes. ‘T'o this-the 
defendant demurred, and his demurrer bein& overruled, he 
pleaded over, and the cause was submitted to a jury, who 
returned a verdict for the plaintiff, and judgment was render- 
ed accordingly. On the trial the defendant excepted to the 
ruling of the court. It appears from the bill of exceptions, 
that the plaintiff offered as evidence seven promissory notes, 
correspording in description with those set out in the decla- 
ration; that the defendant objected to their admission, but 
his objection was overruled, and the notes permitted to go to 
the jury. . 

Evidence was then adduced by the defendant, tending to 
show, that the consideration of the notes, was the purchase 
of a tract of land belonging to, and the title to which was in, 
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one Tyra Kelly, (in his lifetime,) who died in possession of 
the same, leaving several heirs, some of whom were still in 
their minority. After the death of Kelly, some of his heirs 
agreed to offer the land in question for sale, at public auction 
—no administration having been granted on the estate. The 
plaintiff was not an heir of Kelly, and had no interest in his 
estate, or in the proceeds of the notes in suit ; but merely act- 
ed as agent of the heirs, and for their accommodation in sel- 
ling the land. It was proved that the defendant took posses- 
sion under his purchase, and still retained it. 

The defendant prayed the court to charge the jury, that if 
they believed the facts stated above, they could not find for 
the plaintiff; which charge the court refused, and instruct- 
ed the jury, that these facts constituted no defence to the 
action. 














T. J. Jupee, for the plaintiff in error, insisted—1. That 
the declaration was bad, and that there should have been a 
count upon each note. 2. That the description of the notes 
is not sufficiently accurate and precise. 3. That the con- 
tract for the sale of the land was not evidenced by writing, 
and consequently void by the statute of frauds; and to enti- 
tle the defendant so to treat it, it was not necessary that he 
should have demanded title of Kelly’s heirs. Suchademand 
would be unavailing ; as some of the heirs are minors, [7 
Ala. Rep. 129; Id. 348.] 4. The sale was unauthorized, as 
only a part of the heirs were competent to assent to it. 5. 
It is submitted that the payee of the notes, as he has no 
interest, can maintain no action upon them in his own name 
only. [4 Ala. Rep. 194.] Does not policy require, that in all 
cases of intestacy, an administrator should be appointed to 
adjust the estate? 


N. Cook, for the defendant in error. An agent may takea 
note payable to himself, and his principal may sue in the 
name of the payee. [7 Cow. Rep. 174.] Where one pur- 
chases land, takes and retains possession under his purchase, 
he cannot successfully defend an action for the purchase mo- 
ney. [1 Ala. Rep. 622; 4 Id. 21,362.] The declaration is 
certainly good. [Minor’s Rep. 263.] 
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COLLIER, C. J.—1. It was not necessary to declare | up- 
on each note in a separate count. If authority be demanded 
upon this pomt, the case of Dade v. Bishop, Minor’s R. 263, 
is conclusive. There, one count in assumpsit, ddseribed 
four promissory notes, for fifty dollars each ; and the court 
held, that the declaration was sinexeeptionable. 

2. Inrespect to the description of the notes in the declara- 
tion, we think it was entirely sufficient. It is alledged, that 
all of the notes bear the same date, (which is explicitly stat- 
ed,) and made payable to the plaintiff ; three of them payable 
onthe Ist day of December, 1842, are for the sum of forty- 
five dollars each ; four of them for the same amount each, are 
payable on the Ist of December, 1843, and one of them for 
the sum of twenty-five dollars, payable on the latter day. 
All these notes, with the exception of one of the forty-five 
dollar notes, payable on the 1st December, 1843, were laid 
before the jury, to sustain the plaintiff’s cause of action. 
As the notes are entirely disconnected with each other, we 
think the production of seven entitled the plaintiff to recov- 
er pro tanto: The failure to produce the eighth note, was 
not a variance which would authorize the ‘exclusion of the 
notes correctly dtscribed. 

3. The question raised at the bar, by the plaintiff in error, 
upon the statute of frauds, is not presented by the record. 
There is nothing to show that the sale of the land was not evi- 
denced by writing, so as to take the case out of the statute. 
For any thing appearing to the contrary, the heirs of Kelly 
who had attained their majority, may have appointed the 
plaintiff their agent to sell the land, by writing under seal ; 
or if no such appointment was made, they may have subse- 
quently recognized his authority, and executed a conveyance 
in due form to the defendant. 

As the case is stated in the bill of exceptions, it is simply 
this: the defendant has purchased a tract of land, execu- 
ted his notes for the purchase money, taken possession, 
and still retains it; some of his vendors being yet in 
their minority, he objects to the payment of the notes. This 
is nothing more than the common case of the vendee of land 
attempting to resist an action at law, for defects in the title, 
without having rescinded the contract and renounced the pos- 
session. We have repeatedly held, that the remedy of the 
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vendee, in such case, cannot be made available by way of 
defence to a suit for the purchase money; but Chancery is 
the proper forum in which he should seek redress. The fact 
that some of the heirs were infants, and no administration 
was granted upon the intestate’s estate, cannot make these 
principles inapplicable. 

4. Conceding that the plaintiff is not entitled to the pro- 
ceeds of the note when collected, we think it competent for 
him, as its payee, to maintain an action thereon in his own 
name. Mauranv. Lamb, 7 Cow. Rep. 174, is an authority 
to show, that an agent may maintain a suit upon an indebt- 
edness acknowledged in writing. 

The consequence is, that the judgment of the Circuit Court 
must be affirmed. 








TICKNER AND DAY v. WISWALL. 


1. When a debtor, in contemplation of insolvency, executes a mortgage to 
acreditor, of personal and real estate, but reserves the power to sell the 
personal estate, accounting for the proceeds, and the creditor is aware of 
the contemplated insolvency, this reservation is sufficient to create a pre- 
sumption of fraud, and it rests with the creditor to show, thet the transac- 
tion is explained by other facts and circumstances, so as to rebut the sus- 
picion of fraud. 

2. A conveyance, colorable and fraudulent as to a part, is void as to the 
whole of the property conveyed by it, so far'as creditors are concerned. 

3. When a part ofthe consideration of such a conveyance is, the payment of 
prior incumbrances upon a part of the property conveyed, the mortgagee 
is not entitled to be reimbursed for these, as the fraud vitiates the whole 
consideration. 


Writ of Error to the Court of Chancery for the Ist District. 


Tue matters of this bill, and the answers to it, are stated 
39 
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in the report of a decision upon an appeal from a decree dis- 
solving the injurction, in 6 Ala. Rep. 178, so far as connect- 
ed with that motion. It now comes here upon the final de- 
eree, declaring the deed of mortgage exhibited by the com- 
plainant, Wiswall, to be void as against him, and directing a 
sale, first, of the personal estate covered by it, and then of 
the St., Francis street store and lot, if the personal estate does 
not produce sufficient to satisfy the complainant’s demand. 
The bill, as before stated, exhibitsa copy of the mortgage 
deed, and charges that it “was not a bona fide transaction 
between the defendants, Ticknor and Day, or founded on 
any bona fide transaction betweeuthem. That 'Ticknor was 
not indebted in a large amount to said Day; and that Day 
was not liable in a large amount for said Ticknor, as stated 
in the mortgage.”’ In the interrogating part of the bill, the 
defendants are required to “set forth and discover the con- 
sideration, if any, of the aforesaid pretended mortgage ; the 
amount of indebtment and liability, if any, which the same 
was made to secure, and all the particulars thereof; how the 
same originated, the nature of the said liabilities, and each 
and every instrument creating the same; and who were the 
holders and owners of such instruments and each of them, if 
any, at the time of the execution of the mortgage ; and wheth- 
er any of them creating liabilities on the part of said Day, 
and which of them have been paid; and whether Ticknor 
has paid to Day any, and if any, what part of the debt due 
to him. ' 

In addition to seeking to subject the property mortgaged to 
Day, the bill is framed with a view to the discovery of any 
real or personal estate, or choses in action of the said Tick- 
nor, for the purpose of subjecting them also to the payment 
of the complainant’s judgment. An injunction is asked to 
restrain T'uckner and Day from assigning or transferring the 
real and personal property, choses in action, &c., to which 
Ticknor then was in any manner entitled. On the coming 
in of the answers, this injunction was dissolved; but the in- 
terlocutory decree to this effect, was reversed by this court. 

The answer of Ticknor, adopted by Day, asserts the pay- 
ment by Day, for Ticknor, of some $24,000, to certain named 
commercial houses, and $7000 loaned money, at two specified 
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dates, for which Ticknor had given his notes to Day. Day, 
by his answer, admits the payment by Tucker to him, since 
the date of the mortgage, out of the proceeds of the goods 
mortgaged, $10,600. 

It is also insisted by Ticknor, that at the time of the mort- 
gage, the St. Francis street store was incumbered by other 
mortgages, which are specified, to the sum of $15,744 03, 
which mortgages were assumed and subsequently paid off by 
Day ; and that in order to secure Day, “for the above men- 
tioned debts,” the mortgage was executed. 

The final decree is assigned as error. 





J. A. Campse t, for plaintiffs in error, insisted— 

1. That considered as a mortgage, this deed is not void. 
The permission to the debtor to remain in possession of the 
personal estate, though it may be inoperative against an at- 
taching creditor, does not render the deed void. [7 Peters, 
614; 1 Metc. 10; 6 Rand. 285.] 

2. Whether a*deed be legal or otherwise, depends on the 
intention of the parties at the time of the execution. If not 
then fraudulent, it does not become so by matter er post facto. 
[Shep. Touch. 67; 5 Term. R. 425; 6 Rand. 288.] 

3. The allowance of possession to the grantor, after an 
absolute sale, may avoid the title as to the property possessed, 
but it cannot operate to divest the title to property which 
may be lawfully permitted to remain in the grantor’s posses- 
sion. [19 Wend. 181.] 

4. 'The cause having been heard upon bill and answer, the 
answer must be taken astrue. The deed is not fraudulent 
per se, and the fraudulent intent being denied, there is no- 
thing to set the deed aside. 'The court will not look at 
mere circumstances of fraud. [11 Wend. 240; 4 Ala. Rep. 
379.] 

5. The cause was “submitted for a decree, upon the bill, 
answers and exhibits,” which clearly implies the consent of 
the parties. [Rule 14.] 

6. Independent of the deed, the Chancellor ought to have 
allowed the liens upon the property which Day discharged. 
[3 B. Monroe, 298. | 
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K. B. Sewaxt, contra, argued— 

1. That the decision formerly made, when the cause was 
here on the motion to dissolve, &c., was on the facts as now 
presented, and is consequently the law of the case. The 
party had the opportunity to change the prima facie aspect, 
by evidence, and not having done so, it must be inferred he 
is unable. 

2. It is not necessary the deed should be fraudulent on its 
face. It is sufficient if it is suspicious, or made under cir- 
cumstances of suspicion; it will be pronounced fraudulent if 
these matters are not satisfactorily explained. In courts of 
equity, it is clear subsequent acts may be such as to render 
a prior fraudulent intent apparent. [Robbins v. Parker, 3 
Metc. 120. ] 

3. The answer of Day, alledging payment of incumbran- 
ces, is not responsive to the bill, and are not proved. The 
cause was not submitted by consent; on the contrary it was 
continued one year on the docket, after the former decision, 
and during all this time, the defendant’s renvained passive. 





GOLDTHWAITE, J.—1. When this cause was here at a 
former term, the only matter determined was, that the an- 
swers were insufficient to dissolve an injunction previously 
awarded. [See 6 Ala. Rep. 178.] It was not then material 
to notice the difference of the stipulations of the mortgage 
with regard to the real and personal estate. What was there 
said, refers itself exclusively to the question then before the 
court. We discussed the case no further than was sufficient 
to show, that the acts of the parties, with relation to the per- 
sonal estate, were such as to make that Iiable to an execution 
creditor of the mortgagor. The cause is now before us as on 
the final decree, subjecting both real and personal estate to 
the creditor ; it is therefore necessary to consider the entire 
case made by the answers and exhibits—it having been heard 
alone upon these and the bill, without any aid from extrinsic 
evidence. 

In doing this we shall purposely refrain, as we did on the 
former occasion, from the discussion, whether the reservation 
of a power to sell the mortgaged estate will necessarily pre- 
vent the deed from operating as a conveyance, either as to 
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the specific thing as to which this power is reserved, or as to 
others. contained in the same conveyance, but controlled 
by asimilar reservation. Since this cause was here, we have 
decided several cases in which deeds of conveyance, appa- 
rently intended as securities, contained provisions by which 
the use of perishable chattels were reserved to the mortgagor 
until the expiration of the law day; and in some of which 
the actual consumption ofa portion of the chattels wasa ne- 
cessary consequence of the use. [Dubose v. Dubose, 7 Ala. 
R. 235; Elmes v. Sutherland, Ib. 262; Pope v. Wilson, Ib. 
690; Graham v. Lockhart, 8 Ib. 9.] In most of these de- 
cisions we steadily kept in view the distinction which might 
be drawn, if the mortgage or other security was made by a 
debtor in contemplation of insolvency, and accepted by the 
creditor with a knowledge of this fact; but we have never 
decided what legal consequences would flow from these cir- 
cumstances. It becomes necessary to do so in the present 
case, and to this point we shall chiefly direct our examina- 
tion. 

It is_diflicult to conceive, why a debtor, upon the eve, or 
in contemplation of insolvency, should provide for the reser- 
vation of a power to sell, or to use the mortgaged estate, un- 
less some benefit to himself was intended ; and it seems equal- 
ly so, to imagine how a creditor, with a knowledge of this 
circumstance, can assent to roceive such a security without 
lending himself to carry out the debtors intention. If an in- 
solvent debtor, in contemplation of admitted insolvency can 
stipulate with a creditor to protect an estate for his own en- 
joyment, use, or benefit, it is impossible to foresee the multi- 
tude of frauds which must be sanctioned by admitting the 
validity of the transaction. Ina neighboring State, it has 
been held that deeds executed as securities, but reserving the 
use of articles which must be consumed in the use, are fraud- 
ulent as against creditors. [Darwin v. Handley, 3 Yerg. 502 ; 
Somerville v. Horton, 5 Ib. 541.] But an examination of 
these cases seems to indicate, the fraud was inferred from the 
peculiar circumstances attending each transaction. In Mas- 
sachusetts a somewhat different rule prevails, and more in 
accordance with the decisions of our own court, to which re- 
ferente has been previously made. There are conveyances 
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with reservations similar to that contained in this mortgage, 
which have been sustained as prima facie good, though lia- 
ble to be defeated as fraudulent, if made by the debtor, and 
taken by the creditor under suspicious circumstances. [Briggs 
v. Parkman, 2 Metc. 258; Jones v. Huggeford, 3 Ib. 515; 
see.also Robbins v. Parker, Ib. 117.] In Jones v. Hugge- 
ford it is said, “the party who alledges the transfer to be 
fraudulent, and merely colorable, may submit to the jury all 
the supposed badges of fraud arising from the form of the 
conveyance, and the stipulations of the vendor, which tend 
to raise the presumption of fraud. But. they will be open to 
explanation, and may be shown to be consistent with hon- 
esty of purpose and good faith, in the parties to the contract.” 
We have before suggested, the difficulty there is in conceiv- 
ing any reason for such a reservation by a debtor, when on 
the eve of admitted insolvency, and we think it rests with 
the creditor taking the conveyance, with such reservations, 
under such circumstances, to show that the transaction is ex- 
plained by other facts and circumstances, so as to rebut the 
suspieion of fraud. Such was the decision made by us, in 
Marriott v. Givens, 8 Ala. R. 

Such being the rule of law governing the conveyance it 
is only necessary to ascertain if the admissions of the an- 
swers make out, to a reasonable certainty, that Ticknor was 
in failing circumstances, or rather on the eve of notorious in- 
solvency. This, we think, abundantly appears from the 
whole case. The charge is, that the deed was made imme- 
diately prior to large judgments being entered, and with re- 
ference to this charge; it is conceded that there are outstanding 
judgments older than that of the complainant, entirely un- 
satisfied. This matter is charged as a badge of fraud, and 
is not denied by Day, nor does he assert his ignorance of the 
fact. We must, then, conclude the mortgage was taken with 
‘a full knowledge of the attending circumstances, and there 
being no evidence, or even allegation, in explanation of the 
transaction, we consider it as exhibiting the intention to pro- 
vide a means for Ticknor to carry on his business unmolest- 
ed by other creditors. ‘Thus creating a secret trust for his 
benefit, which, in Jaw, is a fraud upon his creditors. 
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2. It is urged, however, if the conveyance is inoperative 
for this reason, as to the personal estate, it should, notwith- 
standing, be sustained as to the real estate. The rule in this 
respect is, that a deed void for being colorable and fraudulent 
as to part, is void as to the whole of the property conveyed by 
it. [Somerville v. Horton, 4 Yerg. 541; Darwin v. Hand- 
ley, 3 Ib. 502; Hyslop v. Clark, 14 John. 458; Austin v. 
Ball, 20 John. 442; Mackee v. Carnes, 5 Cowen, 547.} If it 
was otherwise, the statute would be but a sorry attempt at 
prevention, and the fraudulent debtor, in many cases, would 
attain his object. 

Another point strongly insisted on is, that the antecedent 
incumbrance on the St. Francis street store, which Day has 
paid subsequently to the execution of the conveyance to him 
by Ticknor, are not avoided by that; and that as to those 
payments, he is entitled to charge that property. Indepen- 
dent of the question which is suggested, as arising out of the 
supposed consent that the cause should be heard on the bill 
and answer, which we deem it unnecessary now to decide, 
there is a view which is entirely conclusive. 

The answers assert that these incumbrances were assumed 
by Day, as a part of the consideration upon which the mort- 
gage was executed, and it is in this view alone, that the al- 
legations respecting them are entitled to be considered as re- 
sponsive to the bill, in reply to the call to disclose what was 
the consideration. As it thus enters into the deed, which 
has beey shown to contain stipulations, the intent of which 
must be presumed to be to hinder creditors, it seems clear, 
that Day cannot set them up against the creditor, [Borland 
v.. Walker, 7 Ala. Rep. 269.] 

The result of this examination is, the affirmance of the 
decree. 
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PHARR & BECK v. HALE. 


1. A plaintiff may move against the sheriff, for failing to make the money up- 
on an execution issued on a judgment for costs, as in any other case. If 
the officer of court were moving in his own name, it should so appear upon 
the record, to be available on error. 


Error to the Circuit Court of Talladega. 


Morion by the plaintiff in error, against the defendant in 
error, as sheriff of Montgomery, for failing to make the money 
on an execution of the plaintiff, against Margaret Bachelor, 
and others, for $202 44, costs of suit. The notice contains 
the necessary allegations, that the writ came to the sheriff’s 
hands, and that the money could have been made thereon, 
by due diligence, &c. 

To the suggestion of the plaintiff, founded on the notice, 
the defendant demurred, and the court sustained the demur- 
rer, and rendered judgment for the defendant, from which 
this writ is prosecuted. -This is now assigned as error. 


Cuitton and Porrer, for plaintiffs in error. 


Wuire, for defendant in error, cited 4 Ala. Rep. 539; 7 
Id. 154. 


ORMOND, J.—The decision of this court, in Gary v. Boy- 
kin, 7 Ala. R. 154, that the summary remedy by motion 
against the sheriff, did not apply to the officers of court seek- 
ing to collect their costs, and that where, as in that case, the 
debt had been paid by the sheriff to the plaintiff, the officers 
of the court could not, in the name of the plaintiff, move 
against the sheriff for their costs, does not apply here. 

This is an ordinary judgment, in which the plaintiffs re- 
covered the costs expended by them in prosecuting a suit, 
upon which an execution issued, which the sheriff has fail- 
ed to collect. In Gary v. Boykin, it appeared by the plead- 

















JANUARY TERM, 1846. 313 

McNeill’s Ex’rs v. Reynolds. 
ings, that the motion was made in behalf of the officers of the 
court, and that the name of the plaintiff was used by them 
to collect their fees. There is nothing in this record, from 
which it can be inferred, that such is the fact here. On the 
contrary, from the amount to be collected on the execution, 
the just inference is, that it is the act of the plaintiff himself. 
To bring the case within the decision previously referred to, it 
should appear on the record, that the motion was not made 
by the plaintiff. Let the judgment be reversed and the cause 
remanded. 








McNEILL’S Ex’rs, v. REYNOLDS. 


1. Where evidence is pertinent, and alone, or in connection with other tes- 
timony, will establish the issue, it is, in general, admissible, and the court 
may be required to instruct the jury so as to protect the rights of the res- 
pective parties. 

2. In order to prove the existence of a partnership, it is competent to show 
how the supposed firm made out their accounts, kept their books, and even - 
marked boxes of merchandize; but to make such proof available, it must 
be shown that the party against whom it is offered had some agency in 
these acts, or impliedly or expressly sanctioned, or approved them. 

3. Although the engagement of an individual member of a firm may not be 
within the scope of the partnership dealings, yet if the transaction come 
within the knowledge of his copartners, and is assented to by them, then 
it will be obligafory upon the concern. 


Writ of Error to the Circuit Court of Coosa. 


‘Tus was an action of assumpsit at the instance of the de- 
fendant in error, against the testator. The declaration al- 
ledges, that the testator, on the 9th of May, 1839, made his 
promissory note, under the name and description of J. McNeill 
& Co., by which, as one of the firm of J. McNeill & Co., he 
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promised to pay, one day after date, to the plaintiff, the sum 
of $342 84, for value received, &c. 

The death of the testator was suggested, and his execu- 
tors made parties after the service of a scire facias. 'There- 
upon the cause was submitted to a jury, as on issue joined, 
who returned a verdict for the plaintiff, for the amount of the 
note declared on, with interest, and judgment was rendered 
accordingly. 

On the trial, a bill of exceptions was sealed by the presid- 
ing Judge, from which it appears, that the plaintiff offered to 
read to the jury, the deposition of Alexander White, and that 
the defendant objected to its admission—1. Because it spoke 
of a partnership existing between the testator and Samuel 
Leeper, which was known to the witness from report. 2. 
Because it related to the contents of letters written by the tes- 
tator to witness—none of which were produced, or their ab- 
sence accounted for ; as well as the manner in which Leeper 
kept his books. 3. Because an account made out by some 
one, and appended to the deposition, was not shown to be 
in the hand-writing of McNeill and Leeper, or ever seen by 
them. 

The court sustained the first objection, and the second, so 
far as to exclude what the witness said about McNeill’s let- 
ters to him, but permitted evidence of the manner in which 

-the books were kept by Leeper to go to the jury, as a cir- 
cumstance which, if sustained by other testimony, they might 
take into consideration. 'The account attached to the depo- 
sition was also permitted to be read to the jury, for the same 
purpose. ‘This account was made out in the name of J. Mc- 
Neill & Co. and was attached to the deposition, because one 
of the interrogatories by the plaintiff requested it. 

A witness named Kelly, introduced by the plaintiff, stated, 
that he hauled boxes of merchandize from Wetumpka to Mar- 
disville, where Leeper did business, marked “J.” or “John 
McNeill & Co. Mardisville, Alabama.” This testimony was 
objected to, unless it was shown that McNeill was aware of 
the transaction, or of the mark on the boxes, and made no 
objection to it ; but the court allowed the proof to go to the 
jury, “‘as a circumstance which, if sustained by other evi- 
dence in the cause, the jury might take into consideration.”’ 
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There was other evidence adduced, but as no exception 
was taken to it, so much as is stated in the bill of exceptions 
need not be here recited. 

The court charged the jury, among other things, (not ex- 
cepted to,) that they might take into consideration the man- 
ner in which Leeper kept his accounts, and might refer to 
the paper attached to the deposition “as circumstances which, 
if sustained by other evidence in the cause, might go to 
show a partnership.”’ ; 

The court further charged the jury, that if they found 
there was a partnership between McNeill and Leeper to sell 
certain articles, and that the note sued on was given by Leep- 
er, for articles not within the scope of the partnership trans- 
actions, or business, then they must find for the defendants, 
unless the transaction came to the knowledge of McNeill, and 
was assented to by him. ‘To the ruling of the court in the 
admission. of the evidence above recited, and to the charges 
to thesjury, the defendants excepted. 








W. P. Curxron, for the plaintiffs in error. 
W. W. Morais, for the defendant in error. 


COLLIER, C. J.—Although the record does not show up- 
on what plea the issue was submitted to the jury, it is ad- 
mitted, that the issue was so framed as to throw upon the 
plaintiff the onus of proving that the note declared on was 
executed under such circumstances as to impose upon the de- 
fendants testator, a legal obligation to pay it. The question 
in respect to the evidence objected to, is not whether it was 
competent to establish the defendant’s liability, but whether 
its tendency was to produce such a result ; for if it was perti- 
nent, and alone, or in connection with other testimony, could 
have that effect, it was clearly admissible. 

In order to charge persons or partners, the utmost strict- 
ness of proof of the partnership is not required. It is suffi- 
cient to show, that they have acted as partners, and that by 
their habit and course of dealing, conduct and_ declarations, 
they have induced those with whom they have dealt, to con- 
sider them as partners. [3 Stark. Ev. 1070.] An account 
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book containing entries made by two persons sued as part- 
ners, has been held admissible, as evidenee of partnership. 
[Champion v. Tilley, 3 Day’s Rep. 306. } 

The account exhibited with the deposition, was one of 
which the witness had many placed in his hands for collec- 
tion. Ifthe testator had no agency in making out these ac- 
counts, and said or did nothing in regard to them, to indi- 
cate that they were due to him asa partner with Leeper, of 
course they could prove nothing against him. But if he con- 
trolled the collection, received the benefit of the proceeds, or 
did any other act of an equivalent import, either of these, in 
connection with the form of the accounts, would be most 
satisfactory evidence. Ifthe paper attached to the deposi- 
tion was evidence, much more so was the testimony in res- 
pect to the manner in which the books were kept, and boxes 
of merchandize marked. 

{t must be observed, that the court did not admit the evi- 
dence as sufficient in itself; but it is very clearly intimated, 
that if it was not supported by other facts and circumstances, 
it did not authorize a verdict in favor of the plaintiff. 

Where testimony pertinent to the issue, and unobjectiona- 
ble in itself is offered, it should be permitted to go to the jury, 
and the party who supposes he may be prejudiced by it, 
should pray a charge as to its legal effect. This point has 
been so often ruled by us, that it cannot be necessary to cite 
the decisions. : 

The first charge given to the jury was a mere reiteration 
of the legal principle involved in the admission of the evi- 
dence. The first part of the second charge affirms a familiar 
principle, quite as favorably for the defendants as they could 
desire, and the latter part is‘tlearly consistent with what pre- 
ceded it. It merely asserts, that although the note in ques- 
tion may be founded upon a transaction, not within the scope 
of the partnership dealing, yet if the transaction came to the 
testator’s knowledge, and was assented to by him, then the 
note would be binding upon defendants. ‘There can be no 
available objection to the charge to the jury; and it fol- 
lows that the judgment of the Circuit Court is affirmed. 
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MILLER v. BONSADON. 


1. Although, a tenant in possession has been induced by fraud, or imposi- 
tion, to admit the title of, and to take a ledse from a stranger, he may show 
the fraud or imposition, to avoid an entry, yet where no such circumstan- 
ces are shown, and he has accepted a lease, he cannot defend by showing 
his possession in the first instance, was derived from another, whose title 
he has always admitted. 


Writ of Error to the County Court of Mobile. 

Action by Bonsadon against Miller, for an unlawful detainer. 
Judgment was given by the justice of the peace against the 
defendant, who removed the cause to the County Court by 
certiorari, where it was agreed the petition for the certio- 
rari should be taken also as a bill of exceptions, allowed by 
the justice trying the cause, and upon it errors are assigned. 
The matters of exception, and the facts of the case may be 
thus stated : 

Bonsadon produced a lease, executed by Miller, on the 
26th September, 1843, by which he agrees to lease the 
premises in dispute from Bonsadon, for the term of two years 
then next ensuing, for the rent of $175, and by which 
he consents to surrender the premises at the end of the term. 

Miller offered in evidence the record of an ejectment suit, 
in which one Hunt and one James recovered a judgment 
against the casual ejector, by default, in the Circuit Court of 
Mobile, on the 6th December, 1841. Miller was the tenant 
in possession, at the service of the ejectment, and he propos- 
ed to show, that the premises then recovered, included those 
in controversy. He also proposed to prove, that upon the 
recovery of this judgment, he was turned out by Hunt and 
James under it, and to prevent being so ejected, he leased the 
premises in controversy from them. He also offered in evj- 
dence, two leases executed between himself and Hunt and 
James for the premises in question, one executed in July, 
1844, and the other in November of the same year, the last 
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expiring the lst November, 1845. He also proposed to show, 
that ever since being let in as the tenant of Hunt and James, 
under the judgment obtained in 1841, he considered him- 
self as their tenant, and had annually paid them rent. 

The court excluded all this evidence, and charged the jury 
as Bonsadon was not a party to the ejectment suit, he was 
not bound by it; and that the acts and declarations of the 
defendant in taking the lease from Hunt and James, were of 
no effect against the complainant. 


J. A. Campse tt, for the plaintiff in error, argued— 

1. It is the duty of the tenant to maintain his landlord’s 
title. The title of Hunt and James was not affected by the 
attornment to Bonsadon. 'The tenant may dispute the title 
of an individual, from whom he has taken a lease, if the pos- 
session was not derived from that party. [Jackson v. Cuerden, 
2 John. Ca. 353; Jackson v. Spear, 7 Wend. 401; Nellis v. 
Lathrop, 22 Wend. 121; Mansony v. Bank U. S. 4 Ala. R. 
735. ] 

2. A tenant may show that his landlord’s title has termi- 
nated ; and when the title has legally terminated, it is no 
breach of duty totake a lease from the party having the right 
to possession. [Devaeht v. Newsom, 3 Ohio, 57; Everston 
v. Sawyer, 2 Wend. 507. |] 

3. The recovery in ejectment authorized Hunt and James 
to enter without taking the writ of hab. fac. poss. [Adams on 
E. 306. ] 

4. The contest here is between the landlords of Miller. 
It would have been competent for the court to have let in H. 
and J. to defend. The landlord however cannot extend the 
defence further than the tenant, and the tenant may defend 
to the same extent as the landlord. [Davis v. McKinney, 5 
Ala. R. 719; 4 Dev. & Bat. 305.] 


G. N. Srewart, contra, insisted that the defence here was 
nothing more than the attempt to dispute the title of the land- 
lord, which the law will not permit. 


GOLDTHWAITE, J.—The facts of this case may ‘be 
very briefly stated, and are these: Hunt and James recov- 
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ered a judgment in ejectment in 1841, against the casual, 
ejector, Miller being the tenant in possession. After the re- 
covery, to avoid being turned out, he admitted the title of 
Hunt and James, occupied the premises under them, and paid 
rent as their tenant. Subsequently to this, in*1843, for some 
cause, which is unexplained, he takes a lease from Bonsadon, 
and the question is, whether he can now dispute that title, 
or set up the one in Hunt and James to prevent Bonsadon 
from entering. We are clear that he cannot. Whatever 
may be the right of Hunt and James to the possession, Miller 
by his voluntary act, has placed himself in a condition in 
which he cannot assert it. None of the cases cited by the 
plaintiff ’s counsel, reach the case of a tenant who voluntari- 
ly, and without fraud, takes a lease from another than his 
true landlord. We may not be disposed to deny the propo- 
sition advanced in Jackson v. Span, 7 Wend. 401, and Jack- 
son v. Cuerden, 2 John. Ca. 353, that a tenant in possession 
who has been imposed on, so as to admit the title of a stranger, 
may show this imposition in connection with a better title 
when sued for the possession. Under such circumstances the 
evidence would go merely to the right of possession, and 
that of the party claiming it being founded in fraud, could 
not affect the possession, which, but for the fraud, would 
continue legally with the tenant. No pretence of that kind, 
however, was asserted in the court below, and the defendant 
stood there estopped by his lease, admitting the title of the 
plaintiff. It is, in fact, the very case put in all the books as 
an undeniable proposition. Nor isany injury done to those 
who seem to be parties in this defence, by the recognition of 
this rule as governing the case. If Miller was willing to ac- 
cept-a lease from Bonsadon, it is probable he at that time 
would have permitted him to enter, and the only remedy of 
Hunt and James, under such circumstances, would have been 
to eject him, as in by collusion with their tenant. There is 
no error in the record. 

Judgmeut affirmed. 
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BRANCH BANK AT MOBILE v. BOYKIN. 


1. A binding promise by a certificated bankrupt to pay a debt previously owing 
by him, must be either unconditional, or if depending on a condition, it 
must be shown that the condition has been performed. 

2. Itis the duty of the court, when required to do so, to expound written 
testimony. F 


Error to the Circuit Court of Mobile. 


The Bank moved for judgment against the defendant, and 
others, on a note for $10,662 58. 

The defendant pleaded separately, that he had been dis- 
charged as a bankrupt, after the making of the note, and ob- 
tained his final certificate, the discharge operating from the 
18th February, 1842. 

The plaintiff replied, that after the filing of the petition, 
and after the discharge of the said Boykin, he assumed and 
promised to pay the note. The defendant rejoined, denying 
the matter set up in the replication. 

To maintain the issue, the Bank introduced in evidence 
two letters from the defendant as follows : 


To the President and Directors of the Branch Bank at 
Mobile: 

Gen’m.—I have a relief note for $10,662 50, due on the 
25th instant, on which I am prepared to pay the interest, and 
extend it for twelve months, to which I ask your acceptance. 

Repectfully, B. Boykin, 
per H. W. Briounr. 
Mobile, March 23, 1842. 


Mobile, March 25, 1843. 


B. Gayue, Esq. Cashier: 

Dear Sir—On the 24th November, 1843, or thereabouts, I 
submitted to the then board of directors, a proposition in re- 
ference to the payment of my liabilities, where my name ap- 
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peared first asa principal, which was accepted, and of course 
became a contract between the bank and myself. I now, on 
my part, am prepared to comply with said proposition, and 
herewith tender you a check for the amount to be paid, to 
wit : $833, in the bank notes of your bank if preferred. En- 
closed you will find my check on the Mobile Bank, where I 
have money. Please receive said amount, and apply the same 
upon the note embraced in the proposition referred to, to wit : 
a note for $10,662 58, signed by myself, John D. Bracey, 
and R. D. James. The note mentioned in proposition of 
mine, with the names of J. D. Bracy and M. Bracy, to be 
given in extension I am prepared to give. _ 

Very respectfully, B. Boyx1n. 








The plaintiff moved the court to charge the jury, that under 
the pleadings, it was competent for them to consider any evi- 
dence offered to show a reviving of the debt sued on, made 
by the defendant, at any time subsequent to the’ filing of the 
defendant’s application for a discharge as a bankrupt, and 
that the first of the letters was proper evidence for their con- 
sideration ; which charge the court refused, and charged the 
jury, that to make the defendant liable upon a mere promise, 
they must be satisfied, that after his discharge as a bankrupt 
he made a positive, and unconditional promise to pay the 
debt ; to which the plaintiff excepted, and which is now as- 


signed as error. A 


Fox, for plaintiff in error, contended, that a promise to pay 
the debt made after the filing of the petition, was sufficient, 
although previous to his obtaining his final discharge, and 
certificate, and that by a liberal interpretation, such was the 
issue tendered. 


CampBELL, contra. "The issue tendered was, that after 
the bankrupt’s discharge, he promised to pay the debt. The 
evidence was of an offer to pay upon certain conditions. 
This was properly rejected, as it was not admissible under 
the plea. Where the promise is conditional, it must be shown 
that the conditions are performed. [1 Starkie, 370; 5 Hsp. 
R. 198; 4 Camp. 206; 4 N. H. 316; 6 Ala. R. 776. ] 

41 
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* ORMOND, J.—The replication seeks to avoid the effect 
of the bankrupt’s discharge, by setting up a subsequent pro- 
mise to pay the debt. We need not inquire whether a pro- 
mise by the bankrupt to pay the debt, after the petition was 
filed, but before the final decree and certificate granted, 
would be sufficient ; because, conceding such to be the law, 
the promise to be binding on the bankrupt, must be either 
an absolute, unconditional promise to pay, or if depending 
upon a contingency, or suspended upon a condition, it must 
be shown that the contingency has happened, or the condition 
been performed. ‘To this effect are the English authorities, 
and such is the decision of this court in Dearing v. Moffitt, 6 
Ala. R. 776. 

The letter which the court excluded from the considera- 
tion of the jury, was clearly not an unconditional promise to 
pay the debt, but was merely a proposition to pay the inter- 
est due on the note, and “extend” it for twelve months. 
This proposition had relation to our extension laws, so call- 
ed, by which time is given upon the execution of a new note 
with sureties. It was properly excluded, for two reasons. 
It was not relevant to the issue, which was, that there was a 
new promise to pay the debt, whilst this is a mere proposi- 
tion to make a new contract. But if we were to expand the 
informal replication, so as to make it embrace the case of a 
conditional promise, then it was properly rejected, because 
there was not only no evidence that the condition was per- 
formed, but it is clear that the proposition was rejected by the 
bank. This is clearly established by the fact, that the original 
note is now sought to be enforced against the bankrupt, so 
that it is manifest the proposition of the bankrupt was re- 
jected. 

It was also urged, that the court should not have passed 
upon the evidence, but should have left it to the jury to de- 
termine, whether it was, or was not, proof of such a promise. 
- It was both the province, and under the charge asked for, 
the duty of the court, to expound the written testimony, and 
we have seen that in the construction put upon it, it decided 
correctly, and its judgment must therefore be affirmed. 
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DEW v. THE BANK OF THE STATE OF ALABAMA. 


1. A justice of the peace of one county is not authorized to issue an attach- 
ment returnable into another; and it is competent for a garnishee to avail 
himself of the irregularity in the attachment in an appellate court, though 
no objection had been made to it previous to the judgment below. 

2. After a judgment by default against a garnishee, he must be served with 
a scire facias, or there must be some equivalent proceeding to authorize a 
final judgment. a4 


Writ of Error to the Circuit Court of Pickens. 


The defendant in error, by its attorney, caused an original 
attachment to be issued by a justice of the peace of the coun- 
ty of Greene, and made returnable to the Circuit Court of 
Pickens, against the estate of Benjamin H. Stribling. This 
process was placed in the hands of the sheriff of the former 
county, who returned that he had executed the same, by 
summoning the plaintiff in error and another person as gar- 
nishees, a judgment by default was rendered against the de- 
fendant in attachment, and also against the garnishees for 
their failure to appear, and answer as to their indebtedness, 
&c.; and ascire facias directed to issue to the garnishees, to 
show cause why the judgment msi should not be made final. 
At the succeeding term a final judgment was rendered against 
the plaintiff in error, reciting the judgment nist and that a 
sci. fa. had issued, but affirmed nothing as to its service, or 
return. 


A. Grauam, (of Greene, ) and Hate, for the plaintiff in er-’ 
ror, made the following points—1. That the attachment being 
issued by a justice of the peace of Greene, and returnable to 
the court of another county, is a nullity, and all proceedings 
on it are merely void. 2. It does not appear that a scire fa- 
cias, as directed by the judgment nisi, was ever served on 
the garnishee. They cited 4 Ala. Rep. 755; 11d. 48; 21d. 
73; 3 Stew. Rep. 335.] 
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B. F. Porrer, for the defendant in error, admitted that ac- 

cording to Caldwell v. Meador, 4 Ala. Rep. 755, the attach- 

ment was issued irregularly, but insisted-that the irregularity 

should be taken advantage of in the primary court. [7 Ala. 
Rep. 706.] 





COLLIER, C. J.—In Caldwell v. Meador, 4 Ala. R. 755, 
it was decided that a justice of the peace has no authority, 
in virtue of our statutes, to issue an attachment returnable 
into the County or Circuit Court of any other county than 
that for which he is elected. 'That case was reaffirmed in 
Brooks & Lucas v. Goodwin, at the last term, where it was 
added, that although the irregularity was not insisted on in the 
primary court, it was avaiiable on error. 

Loomis v. Allen, cited for the defendant in error, is unlike 
the present case in every respect. There was no controver- 
sy in that case as to the authority of the officer who issued 
the attachment, but the question was as to the sufficiency of 
the affidavit ; and it was said, the objection should have been 
taken by plea in abatement, and was not available after judg- 
ment by default. 

The attachment being void, it necessarily follows, that 
the garnishment, which is merely consequential, must fall 
with it. 

But if the attachment was issued by a competent authority, 
the- judgment against the garnishee would be erroneous, be- 
cause it does not appear that he was served with a scire fa- 
cias. Lowry et al. v. Clements, at this term, is conclusive 
upon this point. 

The judgment of the Circuit Court is reversed. 
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KELLY v. RENFRO. 


1. In an action for the breach of a marriage promise, it is a full defence, when 
the defendant has bona fide offered to marry the plaintiff, although the 
defendant’s conduct, previous to the offer, had beensuch as would justify 
the plaintiff in terminating the engagement, but she had not signified her 
intention to terminate it. 

2. Such an offer made after suit brought, may be given in evidenee to miti- 
gate damages. 

3. When the defendant, upon the day fixed for the marriage, wrote to the 
plaintiff’s father, desiring him to inform her of the defendant’s determina- 
tion to postpone the marriage, at least for the present, her assent to the 
proposal cannot be inferred from her silence, or from her omission to res- 
pond to the note. 


Error to the Circuit Court of Macon. 


Assumpsit by Miss Renfro against Kelly, for the breach of 
a marriage contract. 

At the trial upon the general issue, and other pleas not ne- 
cessary to be stated, it was shown in evidence, that the plain- 
tiff and defendant had mutually promised to marry ; that the 
2d of May, 1843, was fixed on for the marriage, preparation 
made, and guests invited. It was also in evidence, that the 
plaintiff was a minor, and resided with her parents; that her 
parents had been much opposed to the marriage, and the 
prime cause of their opposition, or that which induced their 
opposition, still existed. The evidence also conduced to 
show, that the plaintiff’s friends had assented to the mar- 
riage, and made preparation for it; that the defendant resid- 
ed about half a mile from the residence of the plaintiff’s pa- 
rents, and on the day fixed for the marriage, he went to the 
court house, about eleven miles distant, procured a marriage 
license, and requested the attendance of a parson to perform 
the marriage ceremony ; that when the parson arrived at the 
house of the defendant, the latter was properly dressed for 
the occasion, but seemed much confused, perplexed and ex- 
ceedingly embarrassed ; he expressed himself greatly disturb- 
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ed, asked the *parson’s advice as to the course which should 
be pursued by him, was advised to write a note to the fami- 
ly, and a note in the terms following was sent to the father 
of the plaintiff, by a slave, and no person was present on the 
part of the defendant when it was read to the plaintiff. The 
note runs thus: ‘Nathan Renfro, Esq.—Dear Sir—After 
maturely reflecting upon altering my situation and marrying 
your daughter, I have concluded it will be better for us both 
to postpone, at least for the present. You will be so good 
as to inform her. In so doing you will oblige your humble 
servant, Revusen KE tty. 
May 2d, 1843.” 

No answer was returned to this note. On the examipa- 
tion of the plaintiff’s father as a witness, the defendant pro- 
posed to show, in mitigation of damages, that he, soon after 
the day set for the marriage, proposed a performance of the 
contract. The plaintiff objected to this, and the court sus- 
tained the objection. 

The defendant also proposed to show, by the same wit- 
ness, what contract was entered into, in getting counsel to 
bring this suit, the witness having stated he had spoken to 
counsel on the subject of the suit, but had employed no one. 
This was overruled by the court. 

The defendant then proposed to show, by the same wit- 
ness, conversations at different times after the 2d of May, be- 
tween the witness and the defendant, and proposals commu- 
nicated to his daughter, and her answers thereto, on the sub- 
ject of marriage. This was likewise overruled by the court. 

The plaintiff then gave evidence to show the standing and 
property of the defendant. ‘This was objected to, and the 
objection overruled. 

‘The defendant then offered to prove, in mitigation of dam- 
ages, that subsequent to the commencement of this suit, he 
had again and again proposed to consummate the marriage 
with the plaintiff. This was also overruled. 

The court was requested by the defendant to charge the 
jury, that if they believed he proposed to the plaintiff on the 
night of the 2d of May, either a postponement, or a rescis- 
sion of the contract, her assent to the proposition might as 
well be inferred from her silence at the time the proprosition 
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tion was made known to her, as from declarations made by 
her. This was refused. 
The defendant excepted to the ruling of the court in these — 
several matters, and they are here assigned as error. 











Cocker, with whom was J. A. Campsett, for the plaintiff 
in error, argued— 

-1. That the offer of the defendant to marry the plaintiff, 
although made after the day first fixed for the marriage, was 
proper to go to the jury, either as a full defence to the ac- 
tion, or in mitigation of damages. In actions like this, there 
can be no damages which the law will compensate, when the 
party has the opportunity offered to conclude the contract. 
It #8 unreasonable to say, that such engagements must be 
performed on a day certain. Many circumstances. may hap- 
pen after the time is agreed on, which require the ceremony 
to be postponed, and the single question between the parties 
under such circumstances, is, whether the request for post- 
ponement is made in good faith. [Southard v. Rexford, 6 
Cowen, 252; Story on Con. 52-3; 7 Wend. 142; 1 John. C. 
116; Chitty on Con. 156 to 160; 7 Cowen. 22. ] 

2. A bona fide offer to perform the marriage engagement, 
although made after suit brought, it is conceived is proper to 
mitigate the damages, because the party then has the option 
to receive all the benefits for the deprivation of which she 
sues ; and it seems against public morals to countenance ac- 
tions of this description, unless the feelings of the female have 
been trifled with, or her character injured. [Baddely v. Mat: 
lock, 1 Holt, 151,] 

3. The charge asked for should have been given. 'The 
request which the defendant made to postpone the marriage, 
was such as the plaintiff might have assented to, and this as- 
sent might have been inferred from her silence. The ques- 
tion is not, whether the jury would so have inferred, but 
whether the evidence was such as would permit them to 
do so. 


J. E. Betser, contra, insisted— 
1. The breach of the contract being shown, a subsequent 
offer to perform it is no defence to the action ; nor is it good 
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in mitigation of damages. [Chitty on Contracts, 158; 6 
Cowen, 254. ] 

2. The only answer to the action is, the bad character of 
the plaintiff, or that she had acted criminally previous to the 
contract, and that this was unknown to the defendant. [1 
Holt’s N. P. 151; 3 Es. 236; 4 Tb. 267; 3 Mass. 189; 7 Cow- 
en, 22; 7 Wend 142; 2 Root, 354.] 





GOLDTHWAITE, J.—1. The contract of marriage is so 
delicate in its nature, as to render impracticable any attempt 
to govern it by the same arbitrary rules which obtain with 
regard to other agreements. Even where there is a mutual 
engagement, and the day is set for concluding the marriage, 
it is evident circumstances may occur to make it entirely im- 
proper to proceed, or render it expedient to delay, the con- 
summation, if not to terminate the engagement. It cannot 
then be permitted to either party to a contract of this des- 
cription to say, the omission.to marry upon a particular day 
is a breach of the engagement. It necessarily continues in 
force until the one or the other of the parties, by conduct, or 


_ by words, evinces that he or she is unwilling to proceed to 


the ordinary result. When this takes place, and not until 
then, does any right of action accrue to either party. We 
say either party, because by strict rule, the action is common 
to either sex, though in our own country, a just regard to 
public morals, has long since confined the action alone to 
the female sufferer. It is said to be necessary to alledge in 
the declaration, a refusal to perform the contract, (Willard v. 
Stone, 7 Cowen, 22;) but this refusal is usually, and may 
always be, inferred from the acts or declarations of the party. 
In the present case, it cannot be doubted, the lady was en- 
tirely warranted in considering the engagement as terminated 
so soon as the note of her suitor was communicated to her; 
but until she manifested her intention to-consider it in that 
light, it cannot be construed into a refusal to marry. In our 
judgment, if the defendant afterwards, in good faith, propos- 
ed to proceed to consummate the contract with her, in a rea- 
sonable time, he can in no sense be said to have refused to 
marry the plaintiff. We do not wish‘to be understood as as- 
serting the law will tolerate that a man may trifle with the 
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affections and feelings of a virtuous female, and afterwards 
avoid the consequences of his inhumanity by a simulated of- 
fer to marry; but if the offer is made bona fide, and be- 
fore the female has signified her determination to end the 
matter, such an offer is a full defence to a suit fora breach 
of the contract. "This seems to be the result of the decision 
in Southard v. Rexford, 6 Cowen, 254. 

2. But if the facts before the jury, in the present case, would 
have warranted the jury in pronouncing, that the lady con- 
sidered the engagement as terminated, after the note sent to 
her father was communicated to her, and this was made 
known to the defendant, we think, notwithstanding that the 
subsequent offers, after the suit was commenced, to marry 
her, were proper evidence in mitigation of damages. The 
foundation of this action, is the loss of the benefit which the 
injured party might have derived from the union, if that had 
taken place, as well as compensation to her wounded feelings 
and character; and if the other party has honestly offered 
her all the advantages of his wealth and station in the propo- 
sal to make her his wife, we can perceive no reason why the 
jury could not consider it in mitigation of damages, especial- 
ly as by this offer, he has done much to relieve her charac- 
ter, if that was impaired by his conduct, and has salved at 
least her wounded pride. In Baddely v. Matlock, 1 Holt, 
151, the refusal to proceed with a marriage, because the party 
was accused by rumor of some misconduct, was considered 
proper in mitigation of damages; and certainly it is much 
stronger to show that the party has been offered all that she 
seeks compensation for. 

From what we have said, it results that the court below 
erred, both in excluding the offersto marry before the com- 
mencement of the suit, as well as those made after. 

3. It is scarcely necessary to add, that the charge request- 
ed was properly refused. No virtuous female could be ex- 
expected to respond directly to the note which the defend- 
ant communicated to the plaintiff’s father, and no other in- 
ference ought to be drawn from her silence, than that the en- 
gagement was terminated, not merely postponed, by this act 
of the defendant, independent of any assent on her part. 

Judgment reversed and remanded. 

42 
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WILLIS’ ADW’R v. THE HEIRS OF WILLIS. 


1. With the exception of contested wills, and the provision of the act of 
1843, for a trial by jury in the case of insolvent estates, the Orphans’ 
Court has no power to impannel a jury to ascertain a disputed fact, un- 
less there is a real doubt in relation to it, requiring a cross-examination to 
elicit the truth. And in such a.case the necessity for impannelling a jury 
must appear, by setting out the testimony in the record, so as to enable an 
appellate court to revise the order. 

2. When a matter is properly submitted to a jury, by the Orphans’ Court, 
and its decision is adopted by the court, it cannot be reviewed in this 
court. 

3. An administrator cannot, in the settlement of his accounts as such, have 
a credit for boarding and clothing furnished the distributees. 

4. Annual, or partial settlements, made by an administrator, or guardian, in — 
conformity to law, are prima facie to be considered correct, but may, on the 
final settlement, be impeached by proof, showing their incorrectness. 


Error to the Orphans’ Court of Montgomery. 


Tne facts as they appear of record, are, that the plaintiff 
in error, as the administrator of Britton Willis, deceased, en- 
tered upon the administration, made and returned his inven- 
tory, account of sales, &c., and made several annual settle- 
ments with the Orphans’ Court. 

On the 2d July, 1845, the administrator having applied 
for the allowance of his annual settlement, the heirs and 
widow of the deceased appeared. ‘The record then states, 
that upon the request of the parties, a jury was called, and 
the court having directed that an issue should be formed, the 
administrator tendered the following : 

Price Willis, administrator of B. Willis, avers that the fol- 
lowing account against said estate, as administrator, for board 
and clothing of the minor heirs of said deceased, is just, and 
should be allowed him in settlement. 

Estate, Dr.—By amount of board of seven children— 
3 years at $60 per annum, ...... .eeeee oe eoeees $1,260 00 
Do. six children, one year,...... ssseee seceeeees 420 00 
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Do. three children, for 1842,...... wseeee eeoeeeee BlO OO 
Do. three children, 1843 and 1844,.............-.420 00 








$2,310 00 

The distributees, by their attorneys, denied the correct- 
ness of the account, and issue being joined, a jury was called 
who, by their verdict, found the account filed by the admin- 
istrator to be incorrect, and that he should be allowed the 
sum of $450, for the board and maintenance of the children 
of the intestate. 'The sum thus found by the jury, was re- 
ceived by the court, and included in the settlement which 
was then made, and a decree rendered against the adminis- 
trator for $2,604 28. 

Pending the trial of the issue, a bill of exceptions was ta- 
ken, from which it appears, that proof was made, showing 
the value of the labor of the children to the administrator, 
and that he treated them inhumanly, and cruelly, which was 
objected to by the administrator, but permitted by the 
court to go to the jury. Subsequently it appears the ad- 
ministrator was removed. 

It also appears, from the record, that there had been seve- 
ral partial settlements made by the administrator, with the 
Orphans’ Court, previous to this. 

The assignments of error, consist of alledged errors on the 
trial of the issue, and the rendition of judgment on the ver- 
dict of the jury. Also, in permitting the former settlements 
of the administrator to be re-examined. 


Betsepr, for plaintiff in error, cited 4 Porter, 390. 
Hayne, contra, cited Clay’s Dig. 304, $ 35. 


ORMOND, J.—The questions raised upon the record, arise 
out of an issue tried by a jury, upon the settlement of the ac- 
counts of the plaintiff in error, as administrator. ; The statutes 
authorizing the Judge of the Orphans’ Court to impannel a 
jury, are the act of 1821, when a will is contested, or doubts 
arise as to its validity, (Clay’s Dig. 304, $¢ 35,) and the act 
of 1843, in regard to the settlement of insolvent estates, 
(Clay’s Dig. 192.) In each of these cases, there can can be 
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no doubt, that a writ of error will lie upon the judgment of 
the Orphans’ Court, founded upon such verdict. In regard 
to the act of 1843, a writ of error is expressly given, to any 
party dissatisfied with any decision, or charge given upon the 
trial of the issue. [Clay’s Dig. 195, $ 14.] 

It is now insisted, that the Judge of the Orphans’ Court, 
may submit to a jury the decision of any question of fact, 
arising upon the settlement of an estate, and as a corrollary 
from this proposition, it is also supposed, that exception may 
be taken to the opinion of the Judge upon the trial of such 
issue, either as to the admissibility. of such evidence, or in 
his charge to the jury—and that a writ of error may be pros- 
ecuted thereon. This is a question, it appears to us, of great 
importance. If the proposition is true, as contended for, the 
obvious effect will be, to increase vastly the expense and de- 
lay of litigation in the Orphans’ Court, as a number of issues 
may be made up in each case, upon each of which several 

reversals and trials might be had, the settlement of the estate 
in the mean time being suspended. But this, though a great 
evil, is by no means the greatest. 'The necessary effect of 
devolving on the jury, the settlement of contested facts, would 
be to put at hazard the rights of the parties litigant, as the 
appellate court would not have the means of rectifying an 
error, either of fact or of law, which the jury might make, 
if their verdict was adopted by the Judge of the Orphans’ 
Court. 

The authority for this procedure, is attempted to be de- 
rived from the 6th section of the act of 1821: “That in all 
cases, where it shall be necessary to have any matter depend- 
ing before any of said courts, or the Judge thereof, on any 
return day, tried by a jury, the sheriff, by order of the Judge, 
shall forthwith impannel a jury.” [Clay’s Dig. 303, § 32.] 
The act of which this section forms a part, is the act creating 
the present County Court system, and conferred on the Judg- 
es to be elected, the rights, powers and duties of Judges of 
the County and Orphans’ Courts. The 9th sec. of the same 
act, ($¢ 35, 304, Clay’s Dig.) already cited, is to the following 
effect: “‘ When the validity of any will shall be contested, 
or doubts may arise as to its validity, or as to any fact, which 
in the opinion of the Judge, it may be necessary to have as- 
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certained by the verdict of a jury, before awarding any order, 
judgment or decree, such Judge may forthwith cause a jury 
to be impannelled,” &c. &c. Conceding that this last clause, 
applies to any disputed question of fact, which may arise in 
the Orphans’ Court, and that it is not confined to disputed, 
or doubtful wills, it is obvious from the context, and the 
course of procedure in the Orphans’ Court, that it was not 
intended by either of the acts cited, that the Judge was com- 
pellable, at the will of either of the parties, to submit any 
question of fact to a jury, except in the case of a contested 
will, still less that he should be permitted to shift the res- 
ponsibility from himself to the jury, and thus place the facts 
beyond the revision of an appellate tribunal. The statutes 
do not justify the Judge of the Orphans’ Court, in declining 
or refusing to decide any question of fact which may arise, 
unless a real doubt exists of the existence of the fact. 

The extent of the evil will be seen and felt, the moment 
the practical operation of a contrary rule is adverted to. The 
power here conferred on the Orphans’ Court, is precisely sim- 
ilar to the well known power exerted by the Courts of Chan- 
cery, of sending issues of factto a jury. In regard to the pow- 
er of these courts to direct issues of fact to be tried by a jury, 
it is clear, it can be only exercised rightfully, where there is 
such a conflict of testimony, that a cross examination alone 
can elicit the truth. This question was elaborately examin- 
ed by us, in the case of Kennedy v. Kennedy, 2 Ala. Rep. 
624, and we wilknot therefore again travel over the ground, 
but content ourselves with a reference to the authorities there 
cited. 

Before it can be known whether there is a doubt, or con- 
flict of testimony, the evidence must be adduced to the 
Chancellor, and will constitute a part of the record. So in 
our opinion,.must it be in the Orphans’ Court ; and if in the 
opinion of the Judge, there is so much doubt, or such a con- 
flict of testimony, that it is proper to impannel a jury, he 
should cause the testimony, if it is not in writing, to be spread 
upon the record, to show the propriety of his order, and to 
enable an appellate court to revise his judgment. When the 
jury return their verdict, if received by the Judge, it be- 
comes the act of the court, and error could not be assigned 








334 ALABAMA. 





Willis’ Adm’r v. The Heirs’ of Willis. 





on it in this court, nor would this court have the power of 
inquiring into the propriety of any evidence adduced before 
the jury, or charge given by the court. 

In Mitchell’s Distributees v. Mitchell’s Adm’r, 8 Ala. R. 
414, an issue was made up, to ascertain the amount each of 
several distributees had been advanced, by the father, in his 
lifetime. 'That was a proceeding between the distributees 
themselves, and the evidence was spread upon the record. 
No objection was made to the ascertainment of the facts by a 
jury, either below, or in this court, and the question we are 
now examining, was not considered, nor was it apparent that 
any injustice had been done. This is the settlement of the 
account of an administrator, with the distributees, and is so 
far from disclosing, that it was a proper case to be submitted 
to a jury, that on the face of the account, it is evident, no 
part of it could be allowed on this settlement. 

The duty of the administrator, was to receive the assets of 
the estate, to pay the debts of the deceased, and to pay over 
the residue, if any, to those entitled to it. ‘This account is 
not for money paid, on account of the estate, but consists al- 
together of charges for boarding the minor children of the de- 
ceased. If he could be permitted in this manner to blend his 
accounts as administrator, with advances made to the distri- 
butees, it would be extremely difficult, if not impossible to 
ascertain the portion of the several distributees. The first 
item in this account is for the board of seven children, for 
three years—the second for the board of six for one year, 
and the two next for the board of three children, and the 
gross amount of $2,310 is offered as a general charge against 
the whole estate. No proposition can be clearer, than that 
the duties of administrator and guardian cannot be thus blend- 
ed in one account. In Griswold v. Chandler, 5 N. H. 49, it 
was held, that an administrator could not receive a credit in 
his administration account, for mourning apparel furnished 
the family of the deceased, and it has been repeatedly held 
in this court, that an administrator could not, by any act of 
his, create a charge against the estate he represented. The 
utmost we have gone, has been to allow him, when he had 
paid the distributees, to have satisfaction entered upon the 
record, after the share of the distributees had been ascertain- 
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ed. [Carroll v. Moore, 7 Ala. Rep. 615.] Whatever claim 
therefore, the administrator may have upon the minors fo 
boarding and clothing furnished them, during their minority, 
he cannot make it an item of charge in the settlement of his 
accounts as administrator. 

It was also contended, that asthe account of the adminis- 
trator had been allowed, upon the previous partial settlements 
made by the administrator, they were binding on the distri- 
butees. Annual, or partial settlements, by an administrator, 
or guardian, are recognized by our laws, and may be abso- 
lutely necessary for the security of the administrator, or 
guardian, as it would be most unreasonable, that he should 
be required to keep an estate in his hands for many years, 
without having his vouchers passed upon, and his accounts 
settled. Such settlements, when made in conformity to law, 
are prima facie to be considered correct, but may be impeach- 
ed by proof showing their incorrectness. In this case, as al- 
ready observed, the accounts are upon their face inadmissible, 
and such as the County Court had not the power to allow, 
upon a settlement with the administrator. 

From the view here taken, it is obvious, that this writ of 
error was improperly sued out, and must be dismissed. 














HOOD AND STINNETT v. THE BRANCH OF THE 
BANK OF THE STATE OF ALABAMA AT MOBILE. 


1. Where a judgment is rendered against several defendants, one of whom 
died previous to its rendition, itmay be amended on motion, by vacating 
it as to the deceased defendant, and continuing its vitality against the 
others ; and where a judgment in such case is thus far vacated, and a for- 
mal judgment nunc pro tunc rendered against the survivors, the latter will 
be regarded as a continuation of, and intended to perfect the original judg- 
ment, and but one execution can issue. The informality in the judgments 
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would, on error, be regarded asa mere clerical misprision, amendable un- 
der the statute at the costs of the plaintiff in error. 





Writ of Error to the Circuit Court of Mobile. 


On the 6th of December, 1841, a judgment was rendered 
by the Circuit Court of Mobile, in favor of the defendant in 
error, against the plain‘iff, and Simeon Douglass, for $423 21, 
the amount of a promissory note subscribed by them, togeth- 
er with costs. ‘I'he plaintiffs in error, on the 6th of Decem- 
ber, 1845, moved the court to vacate this judgment, on the 
ground, that Simeon Douglass, one of the defendants therein, 
was dead at the time of its rendition; whereupon the judg- 
ment was set aside as to Douglass, and an entry made of a 
judgment against the other parties, as of the day when the 
original judgment wasrendered. For the refusal to vacate the 
jadgment in éoto, the defendants excepted, and the question of 
law thereupon arising, as well as on the judgment nunc pro 
tunc, are duly presented to this court for its decision. 


P. Putuirs, for the plaintiffs in error, insisted, that a judg- 
ment cannot be reversed in part, but if annulled as to any of 
the defendants, must be avoided as to all. [2 Penn. R. 382; 
Cox’s Rep. 34; 4 Rand. Rep. 386; 6 Pick. Rep. 241; 12 
John. Rep. 434; 14 Id. 417.] If a judgment is rendered 
against three, one of whom has died pending the suit, it will 
be reversed as to all the defendants. [2 Bac. Ab. Error M. ; 
2 Binn. Rep. 79; 4Conn. Rep. 190 ; 8 Cow. Rep. 406.] The 
cases cited by the counsel for the defendant in error, are 
founded upon statutes, or the Pennsylvania cases, are induced 
by the equitable jurisdiction exercised by courts of law. Ac- 
cording to the cases cited on the other side, the suggestion 
of Douglass’ death should have been made by the plaintiff in 
the judgment mune pro tune. 


A. Fox, for the defendant inerror. The first judgment be- 
ing void as to Douglass, it was competent for the Circuit 
Court to vacate it as to him, on motion. [5 Ala. Rep. 562.] 
In Hill v. West, 1 Binn. Rep. 486, the Court allowed the 
suggestion of the death of one of several defendants to be 
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made after judgment, though he had died previously. See 
also, 1 John. Ca. 29; 5 Durn. & E. Rep. 567. It is possible 
that the judgment nunc pro tunc, should not have been ren- 
dered ; but this is not a fatal error, it is merely declaratory of 
what the original judgment should have been. It is buta 
part of it, and not a separate and distinct judgment. 








COLLIER, C. J.—It may be conceded that a judgment is 
an entire thing, and if defective, should on error be reversed 
in toto, althuugh the appellate court may, in a proper case, 
render it correctly. Yet this rule does not universally apply 
where the primary court is called on to correct or annul its 
judgment. If it be rendered in a case of which the court had 
no jurisdiction, then it would be proper to set aside the judg- 
ment, and if none could be rightfully acquired, repudiate the 
cause. Such was the predicament of the cases of Ex parte 
Sanford, 5 Ala. Rep. 562, and Ex parte Crenshaw, 15 Pe- 
ters’ Rep. 119. 

We have a statute which permits the suggestion of the de- 
fendant’s death to be matle, and judgment to be taken against 
the survivors, where there are more than one, or if a sole de- 
fendant, in most cases, a continuance against his representa- 
tives. If the death of Douglass had been before judgment, 
no matter in what form the suit was brought, it might have 
abated as to him, and a recovery been had against the co- 
makers of the note. If the suggestion of his death has been 
omitted, either from neglect or ignorance of the fact, what 
rule of law inhibits the plaintiff from making it subsequent 
to the judgment, that the judgment may he perfected? _ 

The judgment against Douglass was a nullity, and it was 
entirely competent for the court so tosdeclare it, that an exe- 
cution might regularly issue against the other defendants. 
Where one of several parties was regularly before the court 
for its action, and still continued so, it may be that a judg- 
ment as to him cannot be annulled without vacating it as to 
the other defendants, who do not object that they were not 
liable to the recovery. But thatis not the condition of the 
case before us. Here Douglass was dead, and his represen- 
tatives could not be joined with the other defendants, and a 
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judgment be rendered against all of them. ~We think there 
is no rule of law which forbids the amendment to be made, 
so as to make the judgment just such as the state of the par- 
ties required. 'The case cited from Binney was not the re- 
sult of the equitable jurisdiction, which courts of law exer- 
cise in Pennsylvania. Courts of law, as well as courts of 
equity, are influenced alike by liberal and enlarged views, in 
permitting amendments, which are to advance the ends of 
justice. 

The judgment nune pro tune consequent upon setting 

aside the original entry as to Douglass, refers to the first judg- 
" ment, may be considered as a continuation of, and intended 
to perfect it; and if more than one execution were to issue 
upon them at the same time, as distinct judgments, a super- 
sedeas might be awarded. Be this as it may, the entry, which 
is in form a judgment nune pro tunc must be treated as a 
clerical misprision, amendable under the act of 1824, at the 
costs of the plaintiff in error. And it will therefore be vacat- 
ed on the terms indicated. In other respects, the judgment 
of the Circuit Court is affirmed. See Dearing, Sink & Co. v. 
Smith and Wright, 4 Ala. Rep. 432.] 








THE STATE EX REL. THOMPSON v. THE CIRCUIT 
JUDGE OF MOBILE. 


1. Upona contested election for the office of Cleik of the County Court of 
Mobile, the Circuit Judge certified the result of a recount of all the votes 
was, that the relator had 732 votes, and the next highest candidate 730 
votes, but therefore certified the election to be void, according to the she- 
riff’s certificate : Held— 

First—That the action of the Circuit Judge under the statute, is that of 
asupervisor of the election, and that as such, he has no power to declare 
an election void, unless the manner of conducting it is illegal—that a mis- 
take by the managers in ascertaining the result, will not vitiate the elec- 
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tion, and the Judge should have certified, that the person having the high- 
est number of legal votes was elected. 

Second—That when an election is ¢ontested, it would be improper for 
the Judge of the County Court to admit the Clerk, without the production 
of a commission from the executive, or something equivalent to it, in the 
absence of a judicial decision by a competent court. 

2. When duties are imposed on the Circuit Judge as an officer, another Cir- 
cuit Judge has no power to issue a mandamas. 

3. A mandamus fromthe Supreme Cgurt is the proper remedy when a Cir- 
cuit Judge in his capacity of supervisor of an election refuses to give the 
proper certificate to the person shown to be elected. And this is so, al- 
though the office may be full, or a new election ordered, in consequence 
of a certificate improperly given. 








Morton by the relator, for a mandamus to the Circuit Judge 
of Mobile, to grant the relator. a certificate of election to the 
office of Clerk of the County Court of Mobile county. The 
petition sets out, that at the last general election an election 
was held in that county, according to law, for Clerk of the 
County Court. That at such election, himself and four oth- 
ers were candidates. 'That from the returns made from all 
the precincts to the managers at the court house, the result 
was declared that Edward Rust had received 632 votes, the 
relator 630 votes, and the other three each a lesser number. 
That said Rust was then declared to have the largest num- 
ber of votes, and the sheriff made out a certificate declaring 
him duly elected, the delivery of which was prevented by 
the proceedings afterwards stated. The petition then sets 
out, that notices that the election would be contested were 
given to Rust, and to the sheriff and managers. 'That no- 
tice of the ground of contest was given to Rust—which no- 
tices, é&c. are set out at large. Upon this the matter was ex- 
amined before the Judge of the Circuit Court, on the 20th 
day of September, 1845, when, upon counting the votes 
anew, it appeared the relator had received 632, and said Rust 
630. That on this being ascertained, the Judge made his 
certificate in these terms, after stating the case, &c. : 

“Upon a recount of the votes contained in all the bal- 
lot boxes returned, there being a return of the boxes from 
every precinct in the county, but Sol. Anderson’s pre- 
cinct, and adding thereto the proven official returns from 
that precinct, it being shown that the ballots given at the 
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same had been burnt; the following result was presented, 
viz: Edward Rust had 730 votes, D. Thompson had 732 
votes. I therefore certify, as required by the statute, accord- 
ing to my construction of the same, that the said election was 
illegally conducted, and the election according to the sheriff ’s 
certificate is void. Given under,” &c. &c. 

The Circuit Judge refused to give the relator a certificate 
that he was elected. The jtion also sets out, that from 
the not having the necessary evidence of his election, he has 
been refused admission to the office. He therefore prays a 
mandamus, &c. 

At the same time was argued, an appeal from the judg- 
ment of the Circuit Court of Mobile county, refusing a man- 
damus, prayed at the same relation, on the same facts, to the 
Judge of the County Court, to compel him to admit the rela- 
tor to give bond and take the oaths of office as clerk. 





J. A. Campse.t, for the relator. 


G. N. Stewart and S. G. Fisuer, for the opposing can- 
didate. 


GOLDTHWAITE, J.—1. We have heretofore had occa- 
sion to consider the nature of the powers conferred on the 
Circuit Court Judges, by the act prescribing the manner by 
which elections for clerks and sheriffs shall be contested. 
[Womack v. Holloway, 2 Ala. Rep. 17.]| We there held, 
the action of the Circuit Judge was not of a judicial charac- 
ter, but extending to the supervision of the election, so far as 
to advise the executive whether the election was legal, or il- 
legal ; and, if legal, also to inform the executive which per- 
son was elected, in order that a commission to him might be 
issued ; and if illegal, that a new election might be ordered. 
The construction then given to the act, indicates that the ac- 
tion of the Circuit Judge is simply ministerial. It would 
therefore seem to be the subject of revision whenever operat- 
ing on the rights of any individual ; and such is our opinion. 

It is certainly true, the right to exercise office depends up- 
on the validity of the election, but the mode by which the 
officer is made known to the people at large, and the several 
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departments of government, is by the commission under the 
seal of the State. [Const. Art. IV, § 13.] Previous to the 
enactment of the statute we are considering, the certificate 
or return of the officers conducting the election, furnished the 
medium of information to the executive of the person elect- 
ed, and was the evidence upon which he was let into posses- 
sion of the office and commissioned. The experience of 
years ascertained, that it sometimes happened, that persons 
were returned as elected, when in point of right, others were 
entitled to the offices. 'The common law remedy of assize 
of office had never obtained in the State, and the more mod- 
ern remedy of quo warranto was too tardy to procure- the 
speedy removal of the intruder, as well as inefficient to pre- 
vent him from entering on the duties of the usurped office. 
It was in view of these mischiefs this statute was enacted, 
and, as shown in the case cited, its effect is to make the Cir- 
cuit Judge a supervisor of the election, for the purpose, when 
the election is contested, of informing the executive whether 
a commission ought to issue, and ifso,to whom. Although 
the action of the Circuit judge cannot be determinate of the 
question of right, for the reason that no one can be deprived 
of his franchise except by due course of law, yet it is entirely 
evident the necessity for a judicial inquiry will be greatly 
diminished by a cautious scrutiny of the votes, and manner 
of conducting the election. It was thought proper in 1840, 
to confide this responsible duty with the Judge of the Cir- 
cuit Court, and he is “‘ required to hear and determine wheth- 
er the election has been legally or illegally conducted ; and 
if, in his opinion, such election has been lawfully conducted, 
he shall certify the fact to the Governor, who shall thereupon 
commission the person in whose favor the certificate appears ; 
and should the judge determine the election to be void, upon 
a full hearing of all the facts and circumstances, and certify 
the same to the Governor, the Governor thereupon shall or- 
der a new election.” It seems quite clear to us, that the le- 
gislature did not intend by this, to invest the individual Judge 
or even the appellate courts, with the power to declare an 
election void, unless the manner of conducting it was so ille- 
gal or fraudulent as to afford no just presumption that the 
will of the people had been fairly ascertained. In our judg~ 
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ment it is equally so, that it does not-confer the power to de- 
clare the election void, when the managers, by mistake or 
otherwise, arrive at an incorrect result. Even if the result, 
as announced by the managers, is caused by the admission of 
illegal votes, there would seem to be no sufficient reason 
why the suffrages of the legal voters should be disregarded. 
It is evident, when the whole statute is considered in con- 
nection with the pre-existing law, that the power is given, not 
merely to examine the returns from the different precincts, 
and ascertain the true result, according to the votes cast; but 
also to exclude all votes given by illegal voters, and to pro- 
nounce the result of the election after their exclusion. 

It is evident therefore, that the Circuit Judge was not cor- 
rect, when he came to the conclusion, in the present case, 
that the election had been illegally conducted, because the 
party returned as elected, had received two votes less in 
number than the relator. The result of the election was 
merely mistaken, and thus announced and certified by the 
sheriff. Nor did the legal consequence of invalidity result 
because the sheriff’s certificate was given to one having the 
lesser number of votes. In our judgment, the Circuit Judge, 
from the facts set out in his certificate, should have certified 
the relator is the person elected. If, upon the scrutiny of the . 
votes, enough illegal were shown to change the result, or if 
the election was conducted under circumstances which ren- 
der it illegal, his certificate, in conformity with the statute, 
should so have stated. If an examination into these matters 
was asked and refused, it would be subject for consideration 
by itself. 

2. Having come to the result, that the certificate of the 
Circuit Judge was made under a misconception of the law, 
it remains to be considered whether either, and if so which, 
of the relator’s motions can prevail. 

The appeal from the decision of the Circuit Court upon 
the motion for a mandamus to the County Judge, may be dis- 
posed of quite briefly. It is certain the relator had neither 
the certificate of the sheriff showing his election, the com- 
mission under the seal of the State, or any thing equivalent 
thereto, to produce as evidence that he was entitled to be 
admitted to the office. Without something of this kind, we do 
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not well see how the County Judge could recognize his claim. 
In Hill v. The State, 1 Ala. Rep. 559, we say the executive 
is the department of the government through which its offi- 
cers are made known to each other, and to the people, in the 
absence of a judicial investigation. This is conclusive against 
his admission by the County Judge, as’ that officer is not in- 
vested with any power to inquire into, or to ascertain the 
right to a disputed office, and must be ignorant of -it, until 
the executive commission, or something equivalent to that, 
is produced. 

3. With reference to the motion for a mandamus against 
the Circuit Court, it may be observed, that the statute impo- 
ses the duty, not upon the individual, but upon the officer, 
and therefore, if this is the proper remedy, it is to be pursued 
here, inasmuch as one Circuit Judge has not the power, by 
any statute, to issue a mandamus to another. 

4. We have previously said, the action of the Circuit Judge 
under the statute, is, that of asupervisor of election. In that 
capacity he stands in a similar relation as the managers at 
the court house ; and, except that he has the power to scru- 
tinize the votes given at all the precincts, as well as the qual- 
ifications of those who have voted, is controlled by the same 
legal rules. In all respects he may be considered pro hac 
vice, as the returning officer, for it is clear the functions of 
the managers and sheriff, in this particular, are at an end, as 
soon as the election is contested. The votes are directed to, 
be sealed up and returned to him, to be retained until his de- 
cision ; and the certificate of the returned candidate is also 
placed in hischarge. [Dig. 184, $ 13.] There isa neces- 
sity that the county offices shall at all times be filled, and the 
objection that the revision of incorrect action by the return- 
ing officer cannot in general be so speedy as to prevent the 
improper person from obtaining the commission consequent 
upon the return, applies with equal force, whether the re- 
turn is made by the sheriff or by the Circuit Judge. In 
either case, if the office was filled, it might require a quo war- 
ranto to remove the intruder; although it admits of question 
whether, under such circumstances, the judgment upon the 
information, should be confined to the mere seizure of the 
franchise. However this may be, and we took occasion to 
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notice some of these difficulties when we decided the case of 
Hill v. The State, 1 Ala. Rep. N. S. 559, yet, it is conceived, 
these matters do not affect the question of right, if, in point 
of law, the relator is entitled to a certificate according to the 
facts which are made to appear. We apprehend this is the 
right of any one who can make it appear, that he has the 
greatesf number of votes cast by legal voters at an election 
in ‘which the will of the people is legally pronounced. It 

- would be a mockery of our institutions to determine that the 
law had no means to enforce the execution of that will. 
Whenever the title to office is clearly ascertained, there is no 
serious impediment in obtaining its possession. In Ex parte 
Strong, 20 Pick. 484, the whole is examined with relation 
to the right of the party to have the certificate necessary for 
admission, and although the office itself had then been filled 
by a new election, produced by the decision of the managers 
that no one had been elected at that previously held, yet this 
was held to be no reason to deny the mandamus. In Rex v. 
Mayor of York, 4 Term, 699; 5 Ib. 66, after a certificate 
had been given by the judges of the election, a mandamus 
was granted on the allegation of the relator that he, in point 
of fact had received a majority of the legal votes, and made 
absolute, after quashing an insuflicient return. ‘These cases 
are full to the point, that whenever the right of an individu- 
al depends upon an election, the certificate of the returning 

. officer must be in accordance with the facts, and that the le- 
gal conclusion to be drawn, is @ matter of law, resulting from 
these facts, and cannot be controlled by the opinion of the 
officer upon them. They are also couclusive that a manda- 
mns is the proper remedy, and to this effect also is Dew v. 
Judges of Sweet Springs District Court, 3 H. & M. 1, where 
one clerk having the actual right, was, by mandamus rein- 
vested with his office, from which he had previously been 
ousted by the admission of another, whose title was in this 
manner ascertained to be invalid. 

Without further citation of authorities, we are satisfied the 
relator is entitled to a mandamus ni si to the Circuit Judge 
to grant him a certificate of election. 

Mandamus ni si awarded. 
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BARNEY v. BUSH. 


1. When the record recites, that the plaintiff demurred to the plea, that his 
demurrer was sustained, and that the defendant was required to answer 
further, this court will intend that a demurrer was interposed, though none 
appears in the record. 

2, An owner of slaves, may be sued for the default of his slaves, in not 
working on the road, in the county in which his slaves reside, though he 
is a resident freeholder of another county. 

3. Such suit may be brought in the name of the overseer of the road. 


Error to the Circuit Court of Washington. 


Tis was a proceeding by warrant, commenced before a 
justice of the peace, by the defendant in error, as an overseer 
of the road, against the defendant in error, for the default of 
his hands in failing to work on the road. The justice ren- 
dered judgment for $45, and costs, from which Barney ap- 
pealed to the County Court. 

In that court a declaration was filed, to which the defend- 
ant pleaded in abatement, that he was a resident free holder 
of the county of Marengo, and not liable to be sued in Wash- 
ington county. ‘To this it was replied, that the slaves of the 
defendant resided in Washington county, and were liable to 
work on the road. 

From the record it appears, that the court sustained a de- 
murrer tothe plea in abatement, and required the defendant 
to answer over, but no demurrer is found in the record. The 
jury found a verdict for the plaintiff, from which the defend- 
ant prosecuted a writ of error to the Circuit Court, where the 
following errors were assigned : 

1. There was no judgment by the justice of the peace. 

2. The justices warrant was never executed. 

3. The demurrer should have been overruled as insuffi- 
cient in form? 

4. The declaration contained no cause of action. 

5. The plea was insufficient, and the demurrer should have 
been overruled. 
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6. The judgment was erroneous. 

The Circuit Court affirmed the judgment, and this writ 
was prosecuted to this court, and errors assigned. 

1. That after the issue joined, the court erred in sustaining 
the plea in abatement. 

2. In sustaining the demurrer to the plea. 

3. In not overruling the demurrer to the plea, because of 
the defects in the declaration. 


Stewart, for the plaintiff in error, contended, that the 
judgment on the demurrer was wrong, because no demurrer 
was found in the record, but a replication to the plea. 

The action should have been in the name of the State, for 
the use of Washington county, and not in the name of the 
overseer of the road. 

The declaration is insufficient, and the demurrer will 
reach it. 

The plea was a good one. [See Clay’s Dig. 342, $ 163. | 
Barney not being a resident of Washington, was not subject 
to suit there. 


T. D. Cuarxe, contra. The plea is bad. The statute 
(Clay’s Dig. 511, $ 17,) provides, that suits of this descrip- 
tion shall be brought in the “ proper beat,” evidently refer- 
ring to the beat in which the services should have been per- 
formed. 

No question arises upon the declaration, as the demurrer to 
the plea in abatement does not reach it. 


ORMOND, J.—Although no formal demurrer appears in 
the record, we must intend such to be the fact, as the record 
declares that the plaintiff demurred to the plea, that his 
demurrer was sustained, and that the defendant was required 
to answer further, and thereupon came a jury, &c. As to 
the want of a formal issue, it has repeatedly been held not to 
be essential. 

We think the action was properly brought in the name of 
the overseer of the road. The 18th section of the law (Clay’s 
Dig. 511,) gives the power of suing defaulters, to any person 
liable to work on the road, “if the overseer fails to prosecute 
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defaulters as the law directs ;” from which the implication is 
very strong, that the overseer is the proper person jto sue. 
This implication is strengthened by the provisions of the 20th 
section, which directs all persons, or officers, into whose 
hands any money received on account of feesmay come, to 
pay it over to the overseer of the proper road, to be expended 
in its improvement ; and still more.by the 17th section, which 
declares that the overseer shall not pay costs, if a defaulter be 
exonerated ; a provision which would be wholly useless, if 
the suit was not to be in his name. 

No question arises on the declaration. A demurrer to a 
plea in abatement, does not reach the declaration, because the 
plea extends only to the action of the writ. 

The only question of any difficulty remains to be consid- 
ered, whether an owner of slaves residing in another county, 
can be sued in the county where adefault takes place, for the 
omission of his slaves to work upon the road. 

The act prohibiting suits against a freeholder, out of the 
county of his permanent residence, applies to suits before a 
justice of the peace, [Read v. Coker, 1 Stew. 22 ;] but in our 
opinion it does not apply to the present case. This suit, al- 
though in the name of the overseer of the road, is, in reality, 
at the suit of the State. The language of the act is, “and in 
no case shall an overseer pay costs, if a defaulter be exone- 
rated ; provided, that the costs shall be paid as in other State 
cases.”” ‘The construction contended for, would render the 
act powerless, in all cases where the owner resided in another 
county, and had no overseer on his plantation ; we are clear, 
both from the letter and the spirit of the act, that for a de- 
fault of this kind, the owner may be sued in the “beat,” where 
the default occurs, although he has a freehold residence in 
another county. 

Let the judgment be affirmed. 
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WILLIAMS v. CANNON. 


1, Although there is evidence tending to show, that the defendant was aware 
that a horse which he sold to the plaintiff, was diseased with the sweeny, 
and represented that he was foundered, the representation does not necessarily 
amount to a warranty that the horse was not otherwise diseased than with 
founder ; but it should be left to the jury to determine whether the terms 
employed were meant and received as a warranty, or as a mere representa- 
tion of the seller’s opinion. And the assumption by the Judge, in his charge, 
that the representation was a warranty, will not be legalized, or rendered 
harmless, because the jury would have been warranted in finding a verdict 
for the plaintiff upon the ground of fraud; for it cannot be known that 
their verdict was not induced by the charge of the court. 


Writ of Error to the County Court of Wilcox. 


Tis isan action of assumpsit, at the suit of the plaintiff 
in error, on a promissory note made by the defendant on the 
29th November, 1842, for the payment of eighty-five dollars, 
to the plaintiff,on the lst of March thereafter. The cause 
was tried upon issues on the following pleas, viz: 1. Non- 
assumpsit. 2. Payment. 3. Setoff. 4. Fraud. 5. Want 
of consideration. 6. Failure of consideration. A verdict 
was returned for the defendant and judgment was rendered 
accordingly. 

A bill of exceptions was sealed at the instance of the plain- 
tiff ; from which it appears, that the consideration of the note 
declared on, was a gray horse, sold by the plaintiff to the de- 
fendant. ‘That on or about the day of sale, the plaintiff was 
riding the horse in company with the defendant, when the 
latter inquired if the horse had not the sweeny, to which the 
defendant answered in the negative, remarking that the lame- 
ness proceeded from “a slight touch of founder,” that the plain- 
tiff had tested this by riding the horse over high logs, and if 
the facility with which he walked over logs was a test, the 
horse was merely foundered. It was further proved, that in 
a conversation between the plaintiffand his partner, McRory, 
_ a short time previous to the sale to the defendant, it appear- 
ed that the plaintiff procused his partner to trade for the 
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horse—remarking that he would take him off McRory’s hands, 

if the latter did not desire to retain him. In this conversa- 

tion, McRory and Williams, the plaintiff, speaking of the 

trade made for the horse, said they had been cheated, and 

spoke of him as a diseased horse. 

A witness introduced at the trial, testified that a few days 
previous to the defendant’s purchase, at the request of the 
plaintiff, he consented to ride the horse to town ; but as soon 
as witness mounted him, he discovered that he was slightly 
affected with the sweeny, that he limped, and that his shoul- 
der was shrunk. Witness then informed the plaintiff that 
such was the condition of the horse, and thereupon witness 
procured another to ride, and led the horse in question. The 
witness remarked at the time of the sale, (defendant being 
present, ) that the horse had the sweeny, which the plaintiff 
denied, saying that he was only slightly foundered. 

It was proved that the plaintiff resided in the State of Ten- 
nessee, that the defendant applied to an individual with 
whom the note in suit was left, for the purpose, tendering 
the horse, but was informed, that that individual was not the 
plaintiff ’s agent. 

The court charged the jury, if they believed that the plain- 
tiff represented to the defendant, that the horse was not dis- 
eased with sweeny, but only foundered, when in truth he 
was affected with sweeny, it amounted to a warranty; that 
no form of words were necessary to constitute a warranty. 
Further, if they believed that the plaintiff knew, at the time 
of the sale of the horse, that he was diseased with the sweeny, 
and represented him to be merely foundered, he practised a 
fraud on the defendant, and in that event the contract was 
void. 








C. C. Setuers, for the plantiff in error. 


No counsel appeared for the defendant in error. 


COLLIER, C. J.—In Ricks v. Dillahunty, 8 Porter’s R. 
134, we said, that no particular form of expression was ne- 
cessary to constitute a warranty. ‘It will, in general, de- 
pend upon the meaning of the terms, and the sense in which 
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they were used, or understood, by the parties, whether they 
amount to a warranty, or are to be understood as a represen- 
tation of the seller’s opinion. Accordingly, where the vend- 
or said of a colt he was about selling, “there is nothing the 
matter with the colt—it is well and sound, and will make a 
fine horse ;” it was submitted to the jury to say, whether 
there was a warranty, or only a mere expression of the vend- 
or’s opinion, and they were directed to say how the words 
were understood by the parties. Such will be found to be 
the effect of the decisions, both in England and the United 
States. See Ricks v. Dillahunty, supra. 

The first charge given in the case before us, did not refer 
it to the jury, to determine whether the representation made 
by the plaintiff as to the horse’s lameness, was understood as 
a representation of the plaintiff ’s opinion, or a warranty that 
it proceeded from a founder; but assumed it as a legal con- 
clusion that it was a warranty, and thus foreclosed the inqui- 
ry of the jury, as to the understanding and intention of the 
parties. In this view of the law, the court erred, as is con- 
clusively indicated by the case cited from 8 Porter, and the 
still later decision of Barnett v. Stanton & Pollard, 2 Ala. R. 
182. 

If the plaintiff made the representation in respect to the 
horse, with a knowledge of its falsity, he would be guilty of 
a fraud, which would have authorized the defendant to have 
rescinded his purchase ; or if he retained the horse, to claim 
deduction from the purchase money to the extent to which 
he was prejudiced. See Barnett v. Stanton & Pollard, supra. 

We are not permitted to speculate about the reasons which 
influenced the jury in finding their verdict, and attribute it to 
their conclusion upon the question of fraud, in order that it 
may be sustained. It may be, and probably was quite as 
much the result of the first as the second charge. Be this as 
it may, it cannot be assumed that the plaintiff is not preju- 
diced by the error in the ruling of the court. ‘The judgment 
is consequently reversed, and the cause remanded. 
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COLBURN, er au. v. BROUGHTON, er at. 


1, The bill in the case seeks relief against B as the administrator de bonis 
non of C, for trust funds received by C in his lifetime, but not accounted 
for to the cestui que trust. It also seeks relief against B, as administrator 
de bonis non, for slaves of complainants, sold by J C, a previous adminis- 
trator on the estate of C, and also against other defendants, as purchasers, 
of trust property at a coroner’s sale: Held, that the bill is multifarious. 

2. When the bill shows that some of the complainants have no interest in 
the object of the bill, as where an article, as slaves, is conveyed to a mo- 
ther for life, with remainder to her children, and the bill secks an account 
of the profits during the continuance of the life estate, the children as to 
this, have no interest, and are improperly joined as complainants. 

3, The purchaser of trust property, at a sheriff’s or coroner’s sale, when it 
is sold as the property of another, cannot be sued in equity on the mere 
ground that the property is a trust estate. His title is adverse to that of 
the trustee, and is not subject to investigation ina court of equity, unless 
he claims under the trustee, or by collusion with him. 

4, The m@re circumstance that a trust.is created on certain property, does 
not invest a Court of Chancery with jurisdiction to determine disputes 
arising with regard to the title. 

5. The death of the trustee is not a circumstance to confer jurisdiction, al- 
though it might create such an equity as would warrant a bill to prevent a 
sale, or removal of the trust estate, until the legal title could be ascertain- 
ed by suit. 

6. Although, at common law, a trust on personal property passes to the ad- 
ministrator of the estate, yet it is subject to be severed from the adminis- 
tration by the appointment of a trustee, under the statute, and when so 
severed, the trust can never again unite with the administration. 

7. The personal representative of a trustee, who held the trust estate at his 
death, is estopped from setting up another title to defeat that under which 
his intestate held. 


Writ of Error to the Court of Chancery for the 5th District. 


THe case made by the bill is this: 

Martha J. is the wife of James F. Colburn, and the other 
complainants are her children by him. 

On the 25th December, 1829, one John B. Bradford, by 
deed of that date, conveyed to Wm. C. Coolidge, since de- 
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ceased, certain real estate described therein, upon trust, to 
receive notes, profits and proceeds of the same for her life, 
and to her own separate use ; and in case her husband, James 
B. should die during her lifetime, then to convey the same 
to her for life, and to the heirs of her body, by said James, in 
remainder. ‘The consideration expressed in this deed, is the 
grantor’s natural love and affection to the said Martha and 
her children, he being her father, two thousand dollars paid 
by the husband, and the sum of five dollars paid by the trus- 
tee. This deed is alledged to have been admitted to probate 
on the day of its date, and recorded on the 17th day of April, 
1830. From the deed, as exhibited, it appears to have been 
acknowledged before the then Judge of the County Court of 
Monroe county. On the 30th of December, 1829, the same 
Bradford conveyed to Coolidge certain slaves, to wit: Jack, 
about 67 years old; Sally, about 14, and Phebe, about 11 
years old, in trust, to permit the said Martha to possess, use, 
and enjoy the same, during ‘her natural life, to her own sepa- 
rate use, and after her death to be the absolute property of 
her (issue) heirs, by James B. Colburn, with full pewer to 
the trustee, with her consent, to sell, exchange, &c. the same 
if it should seem expedient. From the deed, as exhibited, 
it appears to have been acknowledged on the day of its date, 
before the Judge of the County Court, and recorded the 16th 
April, 1830. It is expressed in the deed, that the slaves 
were then in the possession of the husband, and the conside- 
ration is stated to be natural love and affection for the wife, 
and one dollar paid by the husband, as well as the trustee. 

On the 25th of December, 1839, Colburn, the husband, 
conveyed to Coolidge certain other slaves, to wit: Lewis, 
about 22 years old ; Mary, about 17; Sukey, about 13; Cx- 
sar, about 12; Sterling, about 11; Betsey, about 10; Let- 
tuce, about 21; Lucy, about 5; Ned, about 3, and Juliett, 
about 15 months, upon trust, to permit Martha Colburn to 
receive the profits, hire, &c. and to permit her to use and pos- 
sess the same, at all times during her natural life, to her own 
separate use, and to the heirs of the bodies of the said James 
. B. and Martha, in remainder. But if they should die with- 
out heirs, then the trustee to convey to the right heirs of the 
husband, in such manner as he should appoint by his last 
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will, &c. This deed, as exhibited, appears to have been ac- 
knowledged in the same manner as the last, and recorded 
16th of April, 1830. The consideration is expressed upon 
its face to be fordivers good causes, and four dollars paid 
by the trustee. Coolidge is a party to each of these three 
- deeds, having in writing accepted the trust, and covenanted 
faithfully to perform the duties imposed on him. Immedi- 
ately after their execution, he entered into possession of the 
lands and slaves so conveyed. About 100 acres of this land 
was then in cultivation, and on that he put all the slaves, 
except Lettuce, Lucy, Ned and Juliette, which were retain- 
ed by Mrs. Colburn as house servants. Coolidge cultivated 
the land until August, 1835, and made crops of corn and cot- 
ton, more than sufficient for the use of the plantation. He 
sold cotton every year in Mobile. and received the proceeds 
thereof, as well as that of the year 1839; all of which he ap- 
plied to his own use, and never accounted for with the com- 
plainants. 'The crops averaged 25 bales of cotton, worth 
from 1200 to $1500. 

Coolidge was an intimate friend of, and resided in the 
family of Mrs. Colburn. Confidence was reposed by her in 
his integrity and honesty, that he would account justly, but 
she never called on him for a settlement, and was the more 
inclined to waive inquiry into her affairs from his expres- 
sions of gratitude, and his often repeated declarations, of a 
determination to leave her children whatever property he 
might have. Habits of intemperance in the latter part 
of his life, produced frequent indisposition, requiring from 
Mrs. Colburn and her family great care and attention to his 
wants and comforts. No charge was made against him for 
board, and to the time of his death, in August, 1835, -he was 
treated as a member of the family. 

At the October term, 1835, of the Circuit Court of Mon- 
roe county, one Smith was appointed by that court as the 
trustee in the place of Coolidge. Smith resigned in Novem- 
ber, 1838. Afterwards, on the 27th of that month, applica- 
tion was made to the Court for the appointment of Thomas 
Gailliard as trustee, who, on the 30th was appointed to act 
until the ensuing term of the Circuit Court, when the ap- 
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pointment might be conrmed or otherwise. Previous to the 
sitting of that court, the legislature divested it of jurisdiction, 
and the appointment being temporary, expired, leaving Mrs. 
Colburn without a legal trustee, to manage the trust pro- 
perty. 

The slaves before mentioned had increased by births, and 
Sukey, one of them, was exchanged for another named Pe- 
ter, in virtue of the power in the deeds. 

Gailliard, as trustee, purchased at a sale by the sheriff, by 
virtue of execution against Colburn, a barouche and two hor- 
ses, with trust money belonging to Mrs. Colburn. 

The father of Colburn, in January, 1839, addressed a letter 
to the trustee, Gailliard, inclosing a note upon his son for 
$1600, dated Sept. 11, 1820, directing the trustee to receive 
any kind of property in part payment, expressing a wish to 
give the same to Mrs. Colburn and her children, in trust. 
Colburn, in part satisfaction of this demand transferred to 
Gailliard, a negro slave named Rachel, at $300, which sum 
was credited on the note. At the same time, one Nye was in- 
debted to Colburn by note, and it was proposed by the latter 
to assign it to Gailliard, on receiving credit upon his note. 
This was agreed to and Gailliard took from Nye a convey- 
ance of certain lots to the elder Colburn, who subsequently 
conveyed them to Gailliard, as trustee for Mrs. Colburn and 
her children. In March of the same year, Colburn also sold 
to Gailliard his household and kitchen furniture, to the amount 
of $375, with trust monies, as the bill alledges; but the re- 
ceipt exhibited, states the payment to be in receipt of collec- 
tions for negro hire, as per account rendered. 

In March, 1834, Coolidge purchased from one Ballard cer- 
tain slaves, to wit: Susy, about 35 years old ; Leonidas, about 
12; Polly, about 10; Franky, about 6; Kelly, about 35; 
Richmond, about 11; and Leah, about 8. Coolidge was then 
in the receipt of the income of the trust estate, and never had 
rendered any account. Previous to the purchase, he often- 
times declared he wished these slaves for Mrs: Colburn and 
her children, and after the purchase for the sum of $2,750, 
and three horses, declared they were bought and paid for, 
for the benefit of her and her children, and the conveyance 
was to her in his name, as trustee for her and her children. 
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These slaves, by the direction of Coolidge, were delivered to 
Mrs. Colburn, and remained in her possession as the proper- 
ty of herself and children,and were so acknowledged by 
Coolidge. Over them she exercised the same control as over 
her other property, most of them being immediately about 
her person, and taken and regarded as her and her children’s 
property. The bill charges that these slaves were purchased 
with trust funds, or that if with means of Coolidge, it was 
intended to be in payment of monies used by him of the 
trust funds, and in either event, the complainants in oqnty 
are entitled to them. e 

With a full knowledge of these facts, one Jonathan Coo- 
lidge, as the administrator of the estate of the said William 
C. Coolidge, commenced an action of detinue for the slaves 
last named against Colburn, in the Circuit Court of Monroe 
county, and recovered the same at the October term, 1838. 
The execution issued on said judgment was levied on the 
slaves, and they were sold in satisfaction of the said recove- 
ry. The bill charges that this levy and sale was illegal and 
void, and prays that the same may be set aside, and the slaves 
restored, or that a decree may be made for the value of the 
same, and their services to be conveyed to the complainants 
in trust. 

Subsequently to the last’ named transaction, Edward 8. 
Broughton, sheriff of Monroe county, by virtue of his office, 
became administrator de bonis non of the estate of Wm. C. 
Coolidge, and obtained a judgment against Colburn, at the 
July term, 1839, for upwards of $10,000, execution upon 
which issued the 16th of July, 1839, under color of which 
the coroner forcibly took possession of the slaves and other 
personal property of the trust estate and evicted Mr. Gailliard 
the then acting trustee. The property was sold, and the 
several persons named as defendants, became the pretended 
purchasers, but they have never paid the purchase money, al- 
though possession was delivered under the sale. 

Elizabeth English purchased the slaves Rachel, Peter and 
Ned. Leonard J. Moore purchased the slaves Sally and her 
two children, Jenny and Camilla. Joseph G. Lindsey, pur- 
chased Betsey and Sterling. John A. Gwynn, purchased 
‘Lettuce. Adam Carson, purchased Lucy. William F. An- 
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dress, purchased one of the horses, and George Foster the 
other, and Marshall Gill the barouche and harness. 

The bill charges, that all the facts stated were known to 
the defendant, Broughton, who had been requested to settle 
the trust estate. 

The bill prays that the several deeds of trust before nam- 
ed, may be set up, established, and the trusts carried into exe- 
cution, an account taken of the trust estate that came to the 
hands of Coolidge, in his lifetime, and into that of the defend- 
ant since his death, and for general relief. Broughton, Col- 
burn, and the persons named as purchasing at the sheriff’s 
sale, are made parties defendant. 

They all sever in their answers, the effect of which may be 
thus condensed. 

Colburn admits all the facts charged in the bill, and sets 
out the deeds of trust, and various accounts, explanatory of 
the several transactions spoken of in the bill. 

All the other defendants, except. Lindsay, pray that their 
answers may be taken asa demurrer to the bill, and set out as 
cause of demurrer— 

1. That the bill is filed by a prochien amy, and not by a 
trustee. ‘ 

2. That the bill shows there was a trustee at the time of 
its filing, and he is not made a party 

3. That one of the complainants is a feme sole, and her 
husband living, and: not joined. 

4. 'That the children of Mrs. Colburn have no interest in 
the subject matter of the bill, or in some of its parts. 

5. That one of the objects of the bill is, an account against 
Broughton as administrator of Coolidge, in which the chil- 
dren have no interest. 

6. That the bill is against several, who have no common 
interest, and not chargeable jointly. 

7. That the matters of the bill are cognizable at law, and 
no facts are charged which invests a court of equity with ju- 
risdiction. 

8. The bill seeks to divest the Soteniinte of rights which 
are several and distinct. 

9. Misjoinder of complainants, no proper complainant, and 
misjoinder of defendants. 

In addition to these causes, Broughton sets out— 


























JANUARY TERM, 1846. 357 
~ Colburn, et al. v. Broughton, et al. 

10. That Colburn is made a party, and no relief prayed or 
sought against him. 

11. The bill seeks to establish deeds, notes, &c. between 
Jas. T. Colburn and J. B. Colburn, Gailliard and the com- 
plainants, and does not charge the defendants with notice, 
é&ec. 

12. That the bill seeks relief with respect to the Pollard 
slaves, when at the same time it declares that the. suit was 
effectual to recover them, the complainants being parties, or 
privies. Broughton admits the execution, probate anggg 
cording of the deeds, as set out in the bill, but insi 
strict proof, as he is sued in a representative character. He, 
as well as all the defendants, except Colburn, insist that the 
deeds and transactions sought to be set up, are fraudulent 
and void, as contrived to delay, hinder and defraud creditors 
of Colburn, and because the trust property was in his pos- 
session when the deeds were executed; and has so remained 
until the sale. Broughton and-Mrs. English insist they are 
creditors, and the other creditors, except Colburn, admit 
they purchased the slaves at the cproner’s sale for fair prices, 
actually paid by them. 

Lindsay demurs’ generally to the bill, and Carson disclaims 
any interest, alledgirfg that he purchased for Mrs. English, 
to whom his bid was transferred, and who paid for the 
slaves. 

Broughton also pleads in his answer, the statutes of limi- 
tations of three and six years, the statute of non-claim, and 
the insolvency of Coolidge’s estate, duly represented as such, 
in bar, and all the defendants deny the charges of fraud, col- 
lusion and combination. 

The pleas in Broughton’s answer were stricken out, or 
rather the answer taken off the file as to them, and an amend- 
ed answer filed. He also suggested the expiration of his of- 
fice to abate the suit asto him, but the Chancellor, consider- 
ed him to continue as a proper party. 

Several witnesses were examined preparatory to the hear- 
ing of the cause, and the substance of their testimony may be 
thus stated. Adam Carson knew Coolidge for seven or eight 
years ; -he also knows the slaves sold by Bullard to Coolidge 
(which are the same as set out in the bill,) they, at the time 
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of his examination, were in the possession of Robt. H. Gill. 
In a conversation with Coolidge, he was told by him, the 
slaves had been in the family a long time, and he had pur- 
chased them for Mrs. Colburn and her children. This was 
12 or 18 months after the purchase. This witness was ap- 
pointed one of the appraisers of Coolidge’s estate, and object- 
ed to appraising these slaves, as being a part of it, because of 
what Coolidge had said as above, and they were not apprais- 
ed. ‘This witness was present at the coroner’s sale, and 
that Mrs. Colburn then forbid it, and afterwards de- 
ed the property from each purchaser. 

Thomas Gailliard states, that Smith was the trustee from 
Coolidge’s death until 1838, when he himself was appointed 
to act, until the then next term of the Circuit Court. This 
witness received $800 from Mrs. Colburn, and from all sour- 
ces $983, as trust funds. He also received the three deeds 
exhibited to the bill. Of this sum of money he paid $250 
for a barouche and horses. The only slaves which came to 
the actual possession of this witness were, Peter, Sally and 
Betsey, but all of the others mentioned in the trust deeds but 
Sukey, were shown to him by Mrs. Colburn, at her residence. 
He never visited the plantation but once, but leased a _por- 
tion of the cleared land one year. ll fhe slaves might have 
been profitably employed on the lands, and probably could 
have made 40 bales of cotton in 1839, and sufficient corn. 
One of the slaves, Betsey, was taken from the person to whom 
the witness, as trustee, had hired her. He declined to in- 
terfere with the proceedings by the coroner, for the reason 
that his appointment as trustee had expired. 

This witness proves the transaction between himself and 
James B. Colburn, with regard to the transfer of property to 
him, as trustee, in satisfaction of the note due to the elder 
Colburn, substantially as stated by the bill. 

-‘Thomas Murphy states that Coolidge resided in the fami- 
ly of Colburn until his death, as one of the family. Wit- 
ness was employed by Colburn to oversee a plantation then 
in Colburn’s possession, but which formerly belonged to J. P. 
Bradford—he was employed in 1835, by both Colburn and 
Coolidge, and in 1836 by Colburn, and paid by him. ‘The 
usual crop was from 35 to 4U bales of cotton, weighing 420 
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punds, and worth about $40 per bale; the crop was some- 
times shipped by Colburn, and sometimes by Coolidge. A 
sufficiency of corn and fodder, and part of the meat was rais- 
ed, but sometimes purchased. Sometimes Colburn, and then 
Coolidge, went to Mobile and purchased articles necessary for 
the plantation. Witness thought the proceeds of the planta- 
tion sufficient to support plantation and family. While liv- 
ing on the plantation Mrs. and Mr. Colburn and their family 
went to the north, and a daughter who was at school there, 
returned with them. The year that Coolidge died, the jam 
ness was employed by him and Colburn jointly. © 

rented F'ryer’s plantation, and put on that the Bullard slaves 
with several others. Colburn put on severabtother slaves, 
being the same as those contained in the trust deeds. At first 
the slaves were worked separately, but afterwards, at the 
suggestion of Colburn and Coolidge, the plantations and 
slaves were worked jointly, and the crops were divided dur- 
ing the time witness was on the plantation. He was em- 
ployed by Coolidge and Colburn jointly. 

J. F. Ballard states, that he, in 1834, sold the slaves men- 
tioned in that connection in the bill, to Coolidge, that Coo- 
lidge told him before the purchase, that he wished to pur- 
chase them for Mrs. Colburn and her children, to whom he 
wanted to give what he had, as they were the only persons 
he cared for. Witness sold the slaves under this impression 
and belief, and took a less sum than he could have got. He 
had frequent conversations with Coolidge, both before and af- 
ter the sale, which left the impression before stated. His 
impression also was, that the bill of sale was executed to Mrs. 
Colburn, but he never read it, and the impression was made 
by the conversations before referred to. Coolidge said to 
Mrs. Colburn, the slaves being present, “here are the negroes, 
I have bought them for you,” and advised her to take one 
of them fora house servant, and another as a little maid for 
her daughter, Susan. 

A. B. Puryear proves that he exchanged Peter for Sukey, 
Colburn and Coolidge both being present, and seeming to 
” act. ° 

John Lee proves, that for two years he managed a planta~ 
tion, near Claiborne ; was employed by Colburn, but paid by 
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Coolidge. He understood the slaves, or the most of them, 
were held in trust by Coolidge, and that they were, at some 
future time, or at his death, to go to Colburn’s children. The 
first year, only corn was made, but the second, 28 bales of 
cotton, weighing 450 each, worth 14 or 15 cents per pound, 
were shipped by direction of Coolidge, who gave him instruc- 
tions generally, about the management of the plantation. 
This was in 1832 and 1833. The necessaries for the planta- 
tion were furnished generally, by Coolidge. The planta- 
id not make sufficient to support the family, which the 
S states was extravagant in some respects. 

Samuel Bradford states, that Coolidge told him he was 
Mrs. Colburtf's trustee, and transacted her business. Knows 
the slaves Phebe and Sally, conveyed to Coolidge by J. G. 
Bradford ; they were put in Coolidge’s possession by J. G. 
Bradford, under the trust deed. Coolidge lived with Col- 
burn, and took possession immediately after the deed was 
made, and kept possession until his death. Coolidge culti- 
vated the land with those negroes until his death, and made 
goodcrops. Knows the slaves sold by Ballard to Coolidge, 
they were family slaves, and on that account sold cheaper to 
Coolidge. © Coolidge told the witness, that he bought them 
for Mrs. Colburn, so as to keep them in the family; told the 
witness this both before and after the purchase ; he often 
told him his property was intended for Mrs. Colburn and 
her children. Colburn did not have the possession of the 
slaves spoken of, before the deeds were made ; having marri- 
ed his wife contrary to the wishes of her father, the deed 
was made in favor of his wife and children. Coolidge and 
Colburn lived together. He does not know whether the 
plantation made enough to support the family or otherwise. 
Coolidge sent to Mobile for meat. He owned four or five 
valuable slaves. 

There was other testimony identifying the slaves, proving 
the forbidding of the sale and the demand of the — 
by Mrs. Colburn. 

The Chancellor considered all the deeds as in effect made 
by Colburn, and as fraudulent and void, by reason of their 
hindering, delaying and defrauding creditors. The bill was 
therefore dismissed as to all the parties, without entering on 
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the questions raised by the demurrers, which he considered 
as open if the case should be reviewed. This decree is now 
assigned as error. 








F. S. Biount and E. W. Peck, for the plaintiff in error. 


A. F. Horxurys, contra. 


GOLDTHWAITE, J.—1. The first questions which de- 
mand our attention are those which arise out of the demug, 
rers to the bill, inasmuch as, if that is defective it becomes a 
matter of minor importance to consider whether the complain- 
ants are entitled to relief in some other mode. 

The objection is made to the bill, that it is multifarious, in 
combining together several distinct matters, which have no 
necessary connection with each other, and that parties are 
joined, both as plaintiffs and defendants, who have no inter- 
est in some of the objects of the bill. The rule, as recogniz- 
ed in this court is, that the bill must set forth'several distinct 
matters, perfectly unconnected, (Chapman v. Chinn, 5-Ala. 
Rep. 397,) or where the case of each defendant is entirely dis- 
tinct and separate in its subject matter, from that of the oth- 
er defendants. [Kennedy v. Kennedy, 2 Ala. Rep. 571.] 
This case comes precisely within these rules in one aspect in 
which it may be viewed. So far asthe defendant, Brough- 
ton, is sought to be made liable as the administrator of Coo- 
lidge, for trust funds received and not accounted for by his intes- 
tate, and also so far as he is sought to be charged as adminis- 
trator de bonis non for the Ballard slaves, recovered and sold 
under the execution of the previous administrator, there seems 
to be no connection whatever with the other defendants, 
who are sought to be made liable for the specific property- 
purchased by them at the coroner’s sale. The liability of 
Coolidge’s estate to account for his action as trustee, is a 
matter with which those claiming a title to the slaves ad- 
versely to that trust have nothing to do. 

2. In like manner, if Broughton was the sole defendant to 
this bill, it would be obnoxious to the exception that the 
complainants were improperly joined. One object of the bill 
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is, to compel him to account for the profits of the trust estate 
received and converted by him; and these, according to the 
showing of the bill itself, were belonging to Mrs. Wolburn 
alone, without the slightest interest whatever being vested 
in her children, her co-complainants. Where parties are 
joined as complainants who have no interest in the matter in 
controversy, the bill is badon demurrer. [Whittaker v. De 
Graffenreid, 6 Ala. Rep. 303. ] 
3. But there is a more serious objection yet to the bill, so 
as the individual purchasers at the coroner’s sale are con- 
nected with it. We readily concede that a purchaser of 
trust property from, or under the trustee, with notice of the 
trust, is himself chargeable in equity as a trustee. But here 
there is nothing to connect these individuals with the trustee, 
and they claim adversely to him; it is not his title wHich 
they held, or one derived through him, but their claim, if 
good at all, is so entirely independent of the trust deed. ‘'T'o 
insist that equity can take jurisdiction of a title thus disput- 
ed, would invest it with cognizance of all disputes concerning 
property upon which a trust had ever been created. 

It is entirely evident, that property held in trust isas much 
the subject of inquiry as that which is not, but it is too com- 
mon a mistake to suppose the creation of a trust carries the 
property itself into equity. The law usually provides a dif- 
ferent and more appropriate forum to determine conflicting 
and adverse titles to the property. We fully recognize the 
rule, that a purchaser of trust property from, or under the 
trustee, with notice of the trust, is himself chargeable in 
equity as a trustee. [Bank of Alabama v. Williamson, 7 Ala. 
Rep. 906.] But according to the allegations of the bill, 
Broughton never had possession of the property sold, as the 
administrator of Coolidge, and was not therefore affected by 
the obligations which his intestate had assumed with rela- 
tion to it. He obtains a judgment against Colburn, and di- 
rects a levy upon property which that person is supposed to 
own. In doing this, we apprehend he stands as any other 
plaintiff who wrongfully directs a levy, and is responsible to 
the injured party in trespass or trover. “The title sold under 
his execution, was not the title of Coolidge, the trustee, but 
that of a third person, which, if defective, invests the pur- 























JANUARY TERM, 1846. 363 
Colburn, et al. v. Broughton, et al. 

chaser with one that is of the same nature. Whatever may 
be the merits of this title, the purchaser it is evident, does 
not derive it from the trustee, either mediately or immedi- 
ately, and in nosense can be said to be in collusion with, or 
holding under him. In point of fact, the whole case, as to 
these purchasers, makes it apparent they claim adversely to 
the trust estate, and in spite of it. .It is then, as to all the 
defendants except the husband, an attempt to litigate the ti- 
tle to personal property in a court of equity. We know of no 
condition of factsunder which a court of this description can de- 
termine sucha question. Doubtless a cestwi que trust may go 
into equity to prevent a sale of the trust estate, until the right 
can be ascertained elsewhere. To this effect is Cozzens v. 
Calhoun, 3 Ala. Rep. 498, where an injunction was sustain- 
ed by a feme covert to restrain her husband’s creditor from 
selling her separate estate. Here, however, the property has 
already been converted, and the suit is, to regain, or have 
satisfaction for it, from persons who neither claim under, or 
are in privity with the trustee. 

4. The mere circumstance that a trust is created upon cer- 
tain property, does not invest a court of Chancery with ju- 
risdiction to determine the disputes which may arise with 
respect to the ttle to that property. Ifit was so every ces- 
tut que trust might sue in equity, instead of his trustee at law 
for injuries done to it. Lord Redesdale said, a cestué que 
trust is always barred by length of time operating against 
the trustee. If the latter does not enter, and the cestui que 
trust does not compel him to enter as to the person claiming 
paramount, the cesiui que trust isbarred. [Hovenden v. Lord 
Annesly, 2 Sch. & Lef. 629.] And Lord Hardwick had long 
before held, the rule.applied only as between cestui que trust 
and trustee, and not between them on one side and a stran- 
ger onthe other. [Lewellen v. Mackworth, 2 Equity Ca. Ab. 
579.} In Finch’s case, 4 Inst. 85, so long ago as the reign 
of Elizabeth, it was resolved by all the judges, that a dis- 
seisor was subject to no trust, nor any subpena was main- 
tainable against him: not only because he was in the post,. 
but because the right of inheritance or freehold was determin- 
able at the common law, and not in Chancery ; neither had 
the cestui que trust any remedy in that case. 'To the same 
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effect is Mr. Sugden, in his edition of Gilbert on Uses, 429, 
note G., who there says, that persons claiming the legal es- 
tate by an actual disseisin, without collusion with the trus- 
tee, will not be bound by the trust. Therefore, if J oust A, 
who is a trustee for B, and a claim is not made in due time, 
A will be barred, and his cestui que trust with him, although 
J had notice of the trust. These citations seem conclusive 
to show, that the creation of a trust has no effect to draw 
the contests with respect to the title of the property to a court 
of Chancery, and that it is only persons who are trustees, or 
who claim under such, or by collusion with them, who are 
accountable to the cestui que trust. 

5. But it is insisted by the bill, that after the death of €oo- 
lidge, the trust ceased, or rather, that at the time of filing the 
bill, there was no trustee capable to sue, and therefore the 
jurisdiction is maintainable. Doubtless such a condition of 
things might furnish sufficient equity for a bill to prevent a 
sale or removal of the property beyond the jurisdiction of the 
court, until a trustee could be appointed, but it furnishes no 
ground for investigating the legal title with a bona fide ad- 
verse ‘claimant. And, indeed, the necessity to even file a 
bill of this nature, is greatly lessened by our statutes author- 
izing the summary appointment of trustees. [See Clay’s 
Dig. 581.] At common law, trusts partook of the nature of 
the trust property, and if that was real, descended to the 
heir, and was capable of being devised ; if personal, the trust 
went to the administrator. This necessarily produced great 
difficulties even in England, where the bulk of personal pro- 
perty is not so locomotive as with us, and has caused the ~ 
enactment of statutes similar in some respects to our own on 
the same subject. [See Lewin on Trusts, 473, 242.) It 
appears from the bill, that Mrs. Colburn, immediately after 
the death of Coolidge, in 1838, procured the appointment of 
a trustee in his stead, and the consequence of this was to 
prevent any right in this respect from passing to his personal 
representative. Whatever was the condition of the trust es- 
tate at that time, the effect of the appointment was to make 
the representatives of Coolidge entire strangers to it except 
so far as that or its proceeds had come to their hands. 

6. The trusteeship being thus severed from the adminis- 
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tration, could never be-again united with it; and therefore, 
conceding the appointment of Gailliard to be temporary only, 
this circumstance creates no new and distinct ground upon 
which the jurisdiction of equity can attach, except for the 
limited purposes already shown. 

The conclusions already arrived at, show the bill was pro- 
perly dismissed, without reference to the intrinsic merits of 
the complainant’s title to relief; beyond this too, they show 
that the relief for the conversion of the slaves, as well as for 
their recovery, must be sought in a court of law. 

7. But asthe equitable right of Mrs. Colburn to have an 
account from the estate of Coolidge, of the funds received 
by him as trustee, may induce another suit, we deem it pro- 
per to express an opinion, that whatever may be the merits of 
these conveyances, as between the creditors of Colburn, and 
the cestui que trusts, his representatives are estopped from 
setting up another title than the one under which the intes- 
tate held. Notwithstanding his liability to account, it may 
well deserve consideration, what assets could remain in his 
hands, when it is made to appear that the whole proceeds of 
the trust property worked on the plantation was insufficient 
to support the family. 

With respect to the legal title under the deeds, and to the 
barouche and horses, it is improper to express our judgment, 
as the title has not yet received the consideration of the pro- 
per court. If further proceedings are considered as desirable 
it is not irrelevant to remark, that a distinction may be found 
to exist between the title conveyed by Bradford and that de- 
rived from Colburn, and a similar remark may be made with 
relation to the barouche and horses. 

Decree affirmed. 
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GRANT v. COLE & Co. 


1. The plaintiff may prove his account by his own oath under the statute, 
although the suit is brought upon a note as well as an account. 

2. The, plaintiff may abandon a part of his account, so as to bring it under 
$100, to entitle him to testify. 

3. No notice other than that Contained in the declaration, need be given, 
that the plaintiff intends being a witness under the statute. 


Error to the County Court of Dallas. 


Assumpsit by the defendants, against the plaintiff in error, 
upon a note for $59 56, and an open account for $109. 

From a bill‘of exceptions it appears, that the plaintiff read 
the note to the jury, and proved by a witness $39 38 of the 
account, and abandoning all the account over one hundred 
dollars, offered to prove by his own oath, all the items of the 
account not proved by the witness. 'This was objected to by 
the defendant, but the court overruled the objection, and 
permitted the evidence to be given, to which he —, 
and which he assigns for error. 


G. W. Gayte for the plaintff in error, contended, that as 
the action was upon a note, and account jointly, the plaintiff 
could not be a witness to prove the account, under the act 
of 1839, but if admissible, could only prove tothe amount of 
$100, including the note. If the party can abandon a part 
of the account, it must be before the trial. 

It does not appear that any notice was given that the plain- 
tiff would prove the account by his own oath. He cited 3 
S. & P. 13; 3 Ala. Rep. 442; Id. 507. 


Epwarps, contra, cited 3 8S. & P. 198; 2 Porter, 186; 2 
Stewart, 487. 


ORMOND, J.—The statute under which the plaintiff was 
examined as a witness, provides, “that in all suits to be com- 
menced upon accounts for a sum not exceeding one hundred 
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dollars, the oath of the plaintiff shall be received as evidence 
of the demand ; unless the same shall be controverted by the 
oath of the defendant.” ,[Clay’s Dig. 342, $161.] The ob- 
jection that the act does not apply where the suit is brought 
upon a note, as well as an account, cannot be sustained. We 
can perceive no reason whatever for.thus limiting its opera- 
tion. The suit is not the less upon an account, that the 
amount of a note is also sought to be recovered in the same 
action. The statute is remedial, and must receive a con- 
struction to effectuate its intent. [Moore v. Hatfield & Smith, 
3 Ala. R. 442.] 

For the same reason, we think the plaintiff may, upon the 
trial, abandon all his account over one hundred dollars, and 
prove that sum by his own oath, if the defendant does not 
controvert it. It might frequntly happen, that the plaintiff 
would not know until the trial of the cause, that he could 
not establish his account by testimony other than his own, 
and certainly the defendant cannot object, that a part of the 
account is abandoned. 'Thiscan be done so as to give a jus- 
tice of the peace jurisdiction, (King v. Dougherty, 2 Stew. 





487,) a much stronger case than the present. 

The statute does not require notige to be given of the proof 
intended to be mage, except the notice contained in the de- 
claration, which was afforded in this case. 

Let the judgment be affirmed. 





THE BANK OF THE STATE OF ALABAMA v. 
JOHNSON AND JEFFREYS. 


1. The plaintiff caused a writ in assumpsit to be issued against the defend- 
ants, on which it was indorsed, that the action was brought to recover the 
amount of a promissory note, for the payment of five hundred dollars, om 
the 2d May, 1840, and a declaration was filed accordingly. Subsequent~- 
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ly, leave was granted by the court for the plaintiff to file a new declara- 
tion ; thereupon the plaintiff declared upon a promissory note, made by the 
defendants on the 18th March, 1840, for the payment of two thousand dol- 
lars ninety days thereafter, and also addef@ the common counts. At the 
succeeding term the new declaration was stricken from the file: Held— 

* that it was competent for the court to permit the second declaration to be 
substituted for the first, and that its repudiation at the succeeding term 
was unauthorized, and a fatal error. 

2. Where the defendant moved to strike out the plaintiff’s declaration and 
the entry recites, “which moticn bemg granted by the court, the plaintiff is 
nonsuited,” it cannot be intended that the nonsuit was voluntarily submit- 
ted to, but the fair inference is, that it was ordered by the court, either as 
the judgment upon the motion, or for declining to file a new declaration. 








Writ of Error to the Circuit Court of Perry. 


Tue plaintiff in error caused a writ to be issued ‘against 
the defendants, in assumpsit, on which the cause of action is 
indorsed thus: “ This action is brought to recover the amount 
of a promissory note, made by the defendants, payable to the 
plaintiff, for the sum of five hundred dollars, due 2d May, 
1840.”- At the appearance term, a declaration was filed up- 
on the cause of action as indorsed, and at a term subsequent- 
ly holden, in the spring of 1845, leave was granted the plain- 
tiff to file a new declaration ; subsequently, at the fall term, 
1845, the.last declaration was stricken from the file. From 
a bill of exceptions, sealed at the instance of the plaintiff, to 
the ruling of the court, it appears that the defendants, by their 
counsel, moved the court to strike “from the papers in the 
cause, the declaration of the plaintiff, filed at the last term 
of the court, in the place of the declaration first filed in the 
cause, because of a variance between the indorsement of the 
writ and the declaration so filed by leave of the court.” 
Which motion was granted, and the declaration accordingly 
stricken out. 'The second declaration described a promisso- 
‘ry note, made by the defendants, on the 18th March, 1840, 
for the payment of the sum of two thousand dollars to the 
plaintiff, ninety days thereafter; to which were added the 
common counts. we 

The judgment entry recited the motion by the defendant, 
and proceeded thus, which “ being granted by the court, the 
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plaintiff i is nonsuited ;’’ and thereupon a jedgriarity was ren- 
dered against it for costs. 








H.. Davis, for plaintiff in error. 
A. Grauam, (of Perry,) for the defendant. 


COLLIER, C. J.—In Ex parte Ryan, et, al. at: this-term; 
we held, that’ the act of 1807, not.only confers upon a court 
in which: a.cause may be pending, power to permit) amend-~ 
ments, where there is any thing in the record by:which ‘to 
amend, but it declares that either of the parties may “amend 
any defect in the process or pleadings upon such. conditions 
as the said courts respectively, shall, in their discretion, and 
by their rules prescribe.”’ [Clay’s Dig. 321, $ 50.] It was 
also added, that this statute should receive a construction not 
less extensive than its terms import; unless by carrying’ it 
thus: far, the form of the action were changed, ‘or a cause of 
action entirely variant from that disclosed by the indorsement 
on the writ were substituted. 

in Sexton v. Rone, 7 Ala. Rep. 829, it was said not to be 
allowable to plead in abatement a variance between the in- 
dorsement on the writ and declaration: —‘‘ If, however,’ the 
plaintiff should declare for a cause of action entirely differ- 
ent from that indorsed on the writ, the court would, on motion 
refuse to permit the declaration to»be filed:’”’ | In the case: first 
cited, we said, ‘ By a cause of action entirely different,” was 
not meant a difference in the amount or date of a note, or the 
addition in the declaration of counts not specifically indicat- 
ed by the writ, though of a kindred character with the cause 
indorsed. It means what has been already intimated, a total 
departure, a radical variance. 

The amended, or second declaration, is not so entirely va- 
riant from the! first, as authorized the court! to strike it out 
on motion. It was the same as respected the parties, and the 
form of action—differing merely in the amount of the note, 
the time when it was payable, and the addition of ute com- 
mon counts. 

It has been often held, not only by this, but other spa. 
late courts, that the, right to permit, amendments, within,the 
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limits in which they are allowable, is intrusted to the discre- 
tion of the primary court ; and that the propriety of its exer- 
cise cannot be revised onerror. But in the case at bar, it ap- 
pears that the second declaration was filed by leave of the 
court, at the spring term of 1845; and it must therefore be 
inferred that it had regularly become a paper in the cause. 
In this view of the case, the court should not, at the succeeding 
term, have ordered it to be stricken from the file. As it is 
unobjectionable in itself, it would even have been a fatal er- 
ror to sustain a demurrer to it. The permission to substi- 
tute‘a declaration, was the exercise of a discretionary power, 
its repudiation at the succeeding term was an unauthorized 
act. 

It was argued for the defendants in error, that although 
this conclusion be well founded, yet the plaintiff voluntarily 
submitted to a nonsuit, and consequently cannot complain. 
This argument, we think, is not sustained by the record ; the 
recital is, the defendant’s motion “ being granted by the court 
the plaintiff is nonsuited.” The fair inference from this is, 
not that the nonsuit was an act of volition, but that it was 
either ordered by the court, or that it was the result of the 
plaintiff ’s declining to proceed further, upon his declaration 
being rejected. ; 

We have only to add, that the judgment of the Circuit 
Court is reversed, and the cause remanded. 








FREENY v. WARE & WARREN. 


1, Where an execution is levied on land, and the defendant in execution 
was discharged as a certificated bankrupt, after the judgment, but previ- 
ous to the levy, the execution and levy cannot regularly be quashed on his 
motion. 


‘Writ of Error to the Circuit Court of Macon. 
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Morron by Freeny, to quash a writ of fi. fa. and its levy 
on certain lands, issued on the 20th of April, 1844, at the 
suit of Ware & Warren, on a judgment obtained by them 
against Freeny, at the October term, for 1842, entered on 
the 24th October. 

In support of the motion, it was proved that Freeny filed 
his petition in bankruptcy in the proper court, on the 17th 
November, 1842, and that he was, on the first Monday of ~ 
May, 1843, fully discharged from all his debts, by the de- 
cree, &c. 

The court refused the motion, and this is now assigned as 
error. 








Seasorn Wixuiams, for the plaintiff in error, cited Mc- 
Dougald v. Reed, 5 Ala. Rep. 810. 


Cocke, contra, insisted that the facts disclosed were not 
sufficient to warrant the court to quash the levy. It was 
the defendant’s business to show a state of facts making the 
execution or levy irregular. [Wilson v. Auld, 7 Ala. R. 302; 
Dickinson v. Toulmin, 2 S. & P. 52.] 

It must then be presumed, that the land levied on was af- 
fected by the lien of the judgment, as land is, notwithstand- 
ing the discharge in bankruptey. [Doremus v. Walker, 8 
Ala. R. 194; Savage v. Best, 3 Howard, 111.] 


GOLDTHWAITE, J.—An opinion in this case is neces- 
sary only to distinguish it from that of McDougald v. Reed, 5 
Ala. R. 810. ‘The deseription of the levy made in that case, 
is not stated in the report. We have again looked into the 
record, and find the judgment was entered, and the execu- 
tion issued after the petition in bankruptcy. The levy was 
made of slaves. It is evident therefore, no lien was created, 
either by the execution or. levy, which the creditor was en- 
titled to enforce against the bankrupt’s assignee, and it not 
being pretended the certificate was void on account of fraud, 
the levy was properly quashed. In the case we are consid- 
ering, a levy appears to have been made upon lands of the 
defendant in execution, and the judgment was obtained prior 
to the petition for the benefit of the act, and the execution, 
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- for ‘aught that appears, was properly issued to enforce this 
lien. The case is thus brought within the principles ascer- 
tained in Doremus v. Walker, 8 Ala. R. 194; and the judg- 
ment must be affirmed. 











TURNIPSEED v. GOODWIN, et ats. 


1. The profits of a partnership are to be divided equally, unless there is a con- 
trary stipulation, or unless some fact or cireumstance exists, from which 
it may be inferred, the parties intended the profits should be divided, in 
certain unequal portions. 

2. A partnership being formed for the purpose of buying and selling lands, 
each partner to furnish an equal share of money, if one should refuse to 
make the necessary advances, it would be good cause for putting an end 
to the partnership, but as long as the partnership subsisted, a larger ad- 
vance by one partner, than it was his duty to make, would be compensat- 
ed by allowing him interest on such excess. 

3. A pfivate memorandum book kept by one of the partners, who was trea- 
surer of the company, and to which the other partners did not have access, 
is not evidence for the party keeping it. 

4, Anallegatinn in a bill filed by one partner, against the rest, for a settle- 
ment of the partnership accounts, that.an agreement had been entered in- 
te between himself and another partner, to invest a portion of the partner- 
ship funds in a tract of land, sell and divide the profits, if intended to call 
on that partner for a division of the profits of that particular speculation, 
would render the bill multifarious. It cannot be objected therefore, by 
the complainant, that the Chancellor, by a liberal interpretation, and to 
avoid the charge of multifariousness, considered the allegation as introdu- 
ced for the purpose of calling on the partner to account for so much of the 
partnership funds paid him. 


Error to the Chancery Court at Talladega. 


Tue bill was filed by the plaintiff in error, for the settle- 
ment of a partnership in lands against Christopher A. Green, 
John and Thomas Goodwin, and the heirs and representa- 
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tives of Samuel F. Clawson, deceased. The. allegations’ of 
the bill are, that the object of the partnership was to. buy, 
and sell Indian reservations, and divide the profits. That 
complainant, Green, and Clawson, were to furnish, the mo- 
ney, and J. and T. Goodwin were to make the contracts with 
the Indians, and bring them before the certifying. agent. 
That the lands were to be sold, and after the purchase mo- 
ney was refunded, the profits were to be divided equally, be- 
tween the complainant, Clawson and Green of the one part, 
and J. and T. Goodwin of the other part, as will appear hy 
an instrument under the seal of the parties; a copy of which 
is appended to the bill, as follows: 

‘“ Articles of agreement entered into between Andrew 'Tur- 
nipseed, Samuel F. Clawson,’ and C. A. Green of the one 
part, and 'T’. and J. Goodwin of the other part, witnesseth, 
that we have agreed to purchase Indian reservations, in co- 
partnership, from the Creek tribe of Indians, in the State 
aforesaid; T'urnipseed, Clawson and Green, for their part, are 
to furnish the money to pay for the reservations bought from 
the Indians—T'. and J.Goodwin are to make contracts withthe 
Indians, bring them before the certifying agent, and to have 
the contracts certified, by Turnipseed, Clawson and Green 
furnishing ‘the money to pay said Indians for their reservya- 
tions of land, and all the lands so bought, are to be sold by 
the company, and when sold, the purchase money is to >be 
paid back to T'urnipseed, Clawson and Green, and the pro- 
fits to be divided in the following mauner, to wit: one half 
to Turnipseed, Clawson and Green, and the other half to T, 
and J. Goodwin. The reasonable interpreter’s fees to be 
paid out of the profits.” 

This instrument is dated the 10th October, 1834, and. is 
signed and sealed by all thé parties. 

The complainant charges, that the money to purchase the 
reservations was principally furnished by himself. That in 
reference to some land, situate on or near the Tallapoosa riv- 
er, the defendant, Green, considering them unsaleable, gave 
complainant notice in writing, that he would not advance any 
money in their purchase, and that Clawson did not advance 
&ny, and’that both now claim an equal share of these lands, 
under the contract, contrary to equity and justice. 
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That Clawson applied to him for the note of one Allen Els- 
ton, which was obtained from Elston, by the sale of one of 
the reservations, which he, Clawson, agreed to invest in the 
purchase of a tract of land, and divide with complainant the 
profits, which he accordingly did, and now claims and holds 
as his own property. Annexed to the bill are tables, showing 
the amount expended by the complainant, and the amount 
received by him upon sales of land ; also, the amount receiv- 
ed by Green, upon sales made by him. The bill prays a 
discovery and account, and for general relief, &c. 

The complainant filed an amended bill, setting forth the 
facts stated in the original bill, and that sometime in the year 
1834, a parol agreement for the purchase of Indian lands was 
entered into by the parties, by which J. & 'T. Goodwin were 
to receive one fourth of the netfprofits. That after the pur- 
chase of several reservations, the Goodwins complained of 
the inadequacy of their compensation, that thereupon the 
agreement was entered into set forth in the original bill, and 
on the 23d January, 1835, the parol agreement was reduced 
to writing by the parties. This is made an exhibit to the 
bill. It describes the land purchased under the agreement, 
and concludes that after the purchase money is refunded, 
‘“‘the profits are to be equally divided between of persa inet 
Clawson, Green, John and Thomas Goodwin.” 

Green answered the bill, and admitted the contracts as 
stated in the bill. States, that he paid $1120, on account of 
the partnership, which was all that was required by the com- 
plainant, who was the treasurer. . Insists on his right to the 
interest which belongs to him in the Tallapoosa lands, and 
denies most of the remaining allegations of the bill, and calls 
for proof. 

The administrator of Clawson, denying all personal know- 
ledge of the transaction, answers, and insists upon the evi- 
dence of papers in his possession, as to payments made for 
the purchase of the Jands. ‘That as it respects the land pur- 
chased with the Elston note, it was bought by the intestate 
for his own use, denies the verbal agreement set up in the 
bill, and if it really existed, relies on the statute of frauds as 
a bar, and demurs to the bill for multifariousness, as well a8 
for want of equity. 
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The Goodwins also answered the bill, but their answers 
are not important in this controversy. 

The Chancellor refused to dismiss the bill for multifari- 
ousness, and considered the allegations of the bill, that the 
Elston note was to be invested for the joint benefit, or on ac- 
count of the complainant and Clawson, as merely mserted to 
require the representatives of Clawson to account for the 
money as partnership property, and directed a reference to 
the master to inquire and report— 

. The land purchased under the agreement. 

. The amount of money furnished by each of the parties. 
. The amount of land sold, and for what sum. 

. The land remaining unsold. 

. To make a separate report as to the Tallapoosa land. 

. To state an account between the partners themselves. 

The Master made a report, to which many exceptions were 
taken, most of which were overruled, and the report being 
amended, pursuant to the order of the Chancellor ascertain- 
ing the amount of each of the parties in the funds, a decree 
was rendered accordingly, from which this writ is prose- 
cuted. 








T. D. Crarke, for plaintiffs in error, moved to dismiss the 
writ of error, because the decree was not final, which being 
overruled, he made the following points : 

1. The Chancellor erred in the construction he put upon 
the contract of partnership; as the contract was silent as to 
the share of the profits, the division of the profits should have 
been regulated by the amounts each put into the common 
stock. This is especially true, where money alone is con- 
tributed, and whatever may be the rule of law, is certainly 
the rule in equity. Even if the Chancellor cortectly con- 
strued the agreement, the refusal of the other partners to con- 
tribute when called on by the complainant, was an abandon- 
ment of any further interest in the partnership. [Story on 
Part. 30, 31,34, 35, 43; 2 Camp. 45; 7 Blythe R. 432; 3 
Mass. 364; 3 Kent’s Com. 28; Gow. on P. 9; Collyer on P.. 
114; 1 T. & R. 517. 

2. The Chancellor erred in the amount allowed to Claw- 
son as an advance. 
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3. In refusing to permit the books of the complainant, who 
was the treasurer of the company, to be admitted in-evidence. 
[3 Paige, 566 ; 1 Monroe, 80.) 

4. In depriving the complainant of the benefit of his 
contract with Clawson, for the purchase of a tract of land. 

5. In decreeing to the defendants their proportion of the 
profits of the Tallapoosa lands, and in decreeing a distribu- 
tion of the lands purchased, during the suspension of the pa- 


rol agreement. . 


W. P. Curmron and F. W. Bownon, contra. In the ab- 
sence of any special agreement, as to the division of the pro- 
fits, the law is clearly settled, at least inthis country, that it 
is to be equally divided among the partners. [Story on P. 
30; Watson on P. 59, 60; Collyer on P. 105 ; 3 Kent’s Com. 
28; 6 Wend. 263; 16 Vesey, 49.] 

There is no proof in the record, that the defendants refus- 
ed to advance, but if there was, it would not vary the case. 
[4 Ala. R. 82; Story on P. 327.] 

The book kept by the complainant as treasurer, was cor- 
rectly rejected. It does not appear that the other partners 
had access to it. In'truth it was a mere private memoran- 
dum book of the complainant, and could not be evidence for 
the party making it. [3 Ala. R. 642.] 

The Elston note was properly charged as part of the 
profits. 


ORMOND, J.—What is the interest of the respective part- 
ners in the partnership funds, in the absence of any contract 
ascertaining the shares of each? This is a question, about 
which, in England, there appears to be some diversity of 
opinion. ' In Peacock v. Peacock, 2 Camp. 45, which wis 
the case of a father taking his son into. partnership, without 
any stipulation as to his share of the profits, Lord Filenbo- 
rough held, that there was no presumption in law, in sucha 
casé, that the son was to be entitled to a moiety of the. pro- 
fits, but that it was for the jury to determine what was fair 
and just between the parties, from what had passed between 
them. The jury found that the son was entitled toa fourth 


part. 
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This was an issue out of Chancery, and upon its return to 
that court, Lord Eldon expressed great dissatisfaction with it, 
and maintained that the son was entitled to a moiety, or no- 
thing ;Yhere being in fact a partnership, and no agreement 
about the division of profits. [Peacock v. Peacock, 16 Ve- 
sey, Jr. 50.) Of the same opinion was Mr. Baron Park, 
in Farrar .v. Beswick, 1 Mood. & Rob. 527. <A recent de- 
cision of the House of Lords, appears to have shaken, if it has 
not overthrown the donation of Lord Eldon, and established 
that of Lord Ellenborough. [Thompson v. Williamson, 7 
Bligh, 432. ] ' 

In the United States, so far as the question has been con- 
sidered, the law as laid down by Lord Eldon, appears to be 
recognized. See 3 Kent’s Com. 1 ed. 6; Gould v. Gould, 6 
Wend. 263, and such it may be added, is the opinion of the 
English text writers. This doctrine commends itself by its 
certainty, and simplicity, as it would be extremely difficult, 
if not impossible, in many cases, to ascertain the precise va- 
lue to the partnership, of what each party brought into the 
concern. ‘This would especially be the case, where the mo- 
ney of one partner, was opposed to the skill and experience 
of another. How can a just estimate be made of matters so 
vague and indeterminate, as skill, experience, probity, &c.? 
Juries, and Judges, would determine it differently, and there- 
fore such arule is wanting in that certainty, and precision, 
which is essential to the correct administration of justice ; 
and it appears to us much more reasonable to suppose, that 
when the parties do not stipulate for the division of the pro- 
fits, they intend an equal division, than that they should have 
contemplated some uncertain rule, to be afterwards ascer- 
tained. We think, therefore, the rule is, that where there is 
no contrary stipulation, and no fact or circumstance exists, 
from which it may be inferred that the parties intended the 
profits should be divided in certain unequal portions, they 
will be entitled to equal portions of the profits, and be liable 
to an equal share of the burdens. 

In this case, indeed, there is but very slender ground for 
the argument which has been made, as the parties have pro- 
vided for the manner in which the profits shall be divided. 


48 
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By the first article, “ one half to Turnipseed, Clawson and 
Green, and the other half to T. and J. Goodwin.” A sub- 
sequent agreement, relating to other lands, declares, that 
* the profits are to be equally divided between Tuthipseed, 
Clawson, Green, John and Thomas Goodwin.” Upon this 
last agreement, there can be no controversy, that the parties 
are equally entitled to share in the profits, and as it respects 
the first, if not quite so definite as the last, it is sufficiently 
certain. One half the profits are to be divided between Tur- 
nipseed, Clawson and Green, and it is very certain, that the 
parties contemplated an equal division of the half of the pro- 
fits, because, by the very terms of the contract, these three 
persons were to furnish the money for the purchase of the 
Jands, and certainly in equal proportions. Such was the 
complainant’s understanding of the contract, as he alledges 
that he called on the other two, and they refused to furnish 
their proportion of the money, and such is clearly the legal 
interpretation of the agreement. A failure or refusal to make 
the necessary advances, would doubtless have been good 
cause for putting an end to the partnership, but as long as it 
subsisted, a larger advance by one partner, than it was his 
duty to make, would be compensated by allowing him in- 
terest on such excess, or it might furnish a cause of action 
for a breach of the articles of co-partnership. It could not 
vary the terms of the co-partnership. This was the point 
decided in Boyd v. Mynatt, 4 Ala R. 79, which is in princi- 
ple analagous to this case. 

We think with the Chancellor, that the proof is not very 
satisfactory as to the amount advanced by either of the par- 
ties, and this remark applies as well to the complainant as 
to the two others. We can see no reason for disturbing the 
account in this particular. ‘To authorize parties who have 
accounted before the Master, to raise objections to the account 
in this court, the error should be distinctly pointed out. So 
far as we can judge from the record, the decree is quite as 
favorable in this respect to him, as he could ask. 

The book kept by the complainant of his expenses, dis- 
bursements, &c. was certainly not evidence for him, without 
further proof. It appears to have been a private memoran- 
dum book, kept by the complainant, and although he was 
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treasurer of the company, that does not make the book evi+ 
dence against the othermembers. It was his private proper- 
ty, to which the others had not access, and cannot therefore 
be evidence against them. ; 
It is further objected, that by permitting the note on Els- 
ton, which was handed to Clawson to purchase a tract of 
land, upon an agreement between the complainant and Claw- 
son, to sell and divide the profits, to be taken into the ac- 
count, the Chancellor has deprived him of the benefit of his 
contract with Clawson. If this be so, certainly the Chancel- 
lor is not to blame. The allegation of the bill is, that the 
complainant handed to Clawson, a note upon one Allen Els- 
ton, for $1100; which was given upon the purchase by Els- 
ton of part of the land of the partnership, upon an agreement 
that Clawson should purchase a tract of land with the note, 
and sell and divide the profits with him. A motion was 
made, to dismiss the bill for multifariousness, upon the ground 
that it united distinct matters, in which all the defendants 
had not a common interest. This objection should have 
prevailed, if the design was to obtain from Clawson a discov- 
ery as tothe land purchased with the Elston note, and to 
claim for the complainant individually, a share of the profits. 
The Chancellor, by a liberal interpretation of the bill, 
considered, that the object of the allegation was to 
bring this note, thus received by Clawson, and which was 
partnership property, into the settlement of the partnership 
accounts. So considered, the allegation was consistent with 
the general scope, and purposes of the bill, and relieved it 
from the objection which would otherwise have been fatal to 
it; and in the settlement of the accounts, it hag been charged 
to Clawson, as so much of the partnership effects, received by 
him. The complainant cannot now be permitted to say, 
that he has been deprived of the benefit of his contract with 
Clawson, when he has voluntarily, by his own act, waived 
all right to it, by thus charging him, with the note, as so 
much of the partnership property in his hands, to be account- 
ed for. 
It-is also proper to remark, that it was not competent for 
two of the partners, thus to deal with the partnership funds, 
to the prejudice of the other partners ; and if the object of the 
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bill had been, to claim the lands thus purchased, with the 
partnership money, as partnership property, a very different 
‘question would be presented. ‘That however, was not the 
purpose of the bill, and the other partners appear to have 
waived their right to the land, and to be content with requir- 
ing Clawson to account for the money. 

The Tallapoosa lands, stand in the same predicament with 
the rest, being purchased during the continuance of the part- 
nership. If it were true that the other partners refused to 
advance money for their purchase, a fact which does not ap- 
pear, it would not, asalready observed, dissolve the partner- 
ship. We are not able to discover any error in the decree of 
the Chancellor, and it must therefore be affirmed. 











PURSELL v. McQUEEN’S ADM’R. 


1. In an action by a mechanic to recover for work done by him in the vil- 
lage in which he resided, it is competent for him to prove the customary 
charge for such work by mechanics of that village—such evidence not being 
intended to establish a “custom or usage.” 


’ Writ of Error to the County Court of Lowndes. 


Tis case was commenced before a justice of the peace, 
by the plaintiff in error, in whose favor a judgment was ren- 
dered for $46 66, besides costs. Thereupon the defendant 
appealed to the County Court, where a judgment was recov- 
ered against him for $32 50, and against each of the parties 
for the costs respectively occasioned by them. 

On the trial in the County Court, the plaintiff excepted to 
the ruling of the presiding Judge. It.appears from the bill 
of exceptions, that the suit was brought to recover of the de- 
fendant, as administrator of James J. McQueen, the sum of 
#45, for making a coffin and case, in which to bury the body 
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of the intestate. It was proved that the coffin was as fine, 
or as good a one, as is ever made in Hayneville, of. pine lum- 
ber, and that the same was there made in 1844, by the plain- 
tiff. 

A witness was then offered by the plaintiff who testified 
that he was a cabinet maker residing in Hayneville, and that 
the customary charges for making a coffin and case, such as 
that for which a recovery was sought, was $45; and that 
such was the “customary charge among cabinet makers. in 
that town.” ‘l'o the introduction of this testimony the de- 
fendant objected, his objection was sustained, and the evi- 
dence thereupon excluded. 








T. J. Jupce, for the plaintiff in error, cited 3 Ala. R. 590; 
4A Ib. 649. 


A. Gitcurist, for the defendant, cited 3 Ala. Rep. 680; 2 
Cow. R. 712. 


COLLIER, C. J.—The evidence rejected by the County 
Court, was not offered to establish what is technically desig- 
nated a ‘custom or usage.”’ Its purpose was, to ascertain 
the price of work done, and materials furnished, by showing 
what was the usual charge by mechanics in that community 
for similar work. Surely there can be no objection to such 
evidence. It is the every day practice for physicians to in- 
troduce members of the faculty to show the customary 
charge for mileage, visits, medicines, &c.; or for a lawyer to 
prove by his brethren the appreciation of professional servi- 
ces; and we can conceive of no reason why a similar 4 
legé should not be accorded to mechanics. 

We merely decide*that such testimony is admissible : the 
case presented by the record, does not require us to go fur- 
ther. The judgment of the County Court is reversed, and 
the cause remanded. 
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YARBOROUGH v. MOSS. 


1. It is error to exclude the declarations made by a person in explanation of 
the delivery of chattels, when an inference unfavorable to him is sought to 
be drawn from the fact of delivery. The declarations made at the time 
are a part ofthe transaction, and proper to be given in evidence as a part 
of the res gestae. Noris the error cured by allowing the witness to state 
generally, that the party asserted a title to the chattels. 

2. Since the passage of the act of 1845, (p. 136, § 2,) the defendant in exe- 
cution cannot be received as a witness ina trial of the right of property, 
although the suit was in progress, and the deposition taken before the pas- 
sage of the act. 

3, When property levied on by an attachment is claimed after a venditioni 
exponas has come to the sheriff’s hands, the suit is equivalent in all res- 
pects to one founded on afi. fa. ; 

4. The attachment and venditioni exponas are evidence of the indebtedness 
of the defendant, and of the levy. 

5. When the question was as to the possession of the claimant and the de- 
fendant in execution, when the levy was made, the property being in the 
hands of the sheriff, under previous levies upon other executions, the fact 
of such levies may be proved, without producing the executions. 

6. The notoriety of a sale inthe neighborhod is nothing more than hearsay 
testimony, and therefore incompetent, if no special circumstances appear 
in the case, 

7. The objection that a question is leading, ought to be specific, and quere ? 
whether under any circumstances, the allowance is matter of reversal. 
When a witness admitted the recovery of a judgment for rent, held, that 
he might answer, that he was prepared at the trial to prove it was due to 
another, but that his evidence was excluded. 

8. A charge which assumes a fact as proved, which does not appear, may be 
properly refused, although that fact is immaterial, and if the proper charge 

- is subsequently given, the refusal will be placed to the form and not the 
substance of the charge. 

9. When no question of adverse title is raised, a charge upon that branch 
may be properly refused, and when the claimant makes title under the de- 
fendant in execution, the only question is as to the bona fides of the trans- 


action. 


Writ of Error to the Circuit Court of Tallapoosa. 


Cia interposed by Yarborough to certain slaves attached 
as the property of one Thomas, at the suit of Moss. 
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At the trial, there was evidence conducing to show, the 
slaves were in the possession of the sheriff when he levied 
Moss’ attachment, and the plaintiff offered to prove, that the 
sheriff then held them by virtue of a previous levy, under 
sundry writs of fi. fa. which writs were not produced. The 
court admitted this evidence against the objection of the 
claimant. ; 

The evidence conducing to show, that when the fi. fas. 
were levied, the claimant delivered the slaves to the sheriff ; 
the claimant then offered to prove what he said at the time 
of that delivery, to explain the act, and show it was no waiy- 
er of his right or claim. The court rejected the proof, but 
allowed the, witness to state that the claimant then set upa 
title to the slaves. 

The claimant having first declared his intention to offer 
evidence, during the progress of the trial, of a-sale of the 
slaves to him, by defendant in attachment, previous to the 
levy, offered to prove, by his cross-examination of the plain- 
tiff’s witnesses, the general notoriety of the sale in the 
neighborhood, previous to the time of the levy. This was 
rejected. : 

The claimant offered the deposition of the defendant in at- 
tachment, proving the sale, &c. regularly taken previous to 
the 25th of January, 1845. This was rejected as incompe- 
tent under the act of that date. 

It was in proof, that the defendant in attachment, with his: 
wife and five children, continued to reside on the plantation, 
where the slaves worked after the delivery of the deed, by 
which slaves and plantation were conveyed to the claimant, 
which was dated in March, 1842; the claimant resided. in 
the same house, and was a single man. ‘These persons con- 
tinued thus to reside for some months after the date of the 
deed. The evidence which related to the possession and 
control of the slaves was conflicting. In this connection the 
claimant offered to prove, that the defendant in execution, 
after the sale, and before the levy, when he was living on 
the said premises, admitted he was remaining there with his 
family, as boarders with the claimant. This proof was re- 
jected. 

The plaintiff proved, that the claimant was the overseer 
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for the defendant in attachment, during the years 1841 and 
1842, but the proof was questionable if he was so at the time 
of the levy ; the attachment was given in evidence returna- 
ble to fall term, 1842, and recited the affidavit of indebted- 
ness. The plaintiff also offered to read to the jury a vendi- 
tioni exponas issued on the 7th June, 1843, requiring the sheriff 
to expose the slaves to sale, to make therefrom a sum recited 
as having been recovered by the plaintiff from the defendant in 
attachment, on the 17th April, 1843. There was no other proof 
of the indebtedness, but there was other evidence, conduc- 
ing to show the defendant in attachment was indebted to oth- 
ers, at and previous to the conveyance. ‘There was also evi- 
dence conducing to show, the claimant was in possession of 
the property at the time of the levy, under his prior purchase. 
The main question before the jury was, whether the deed 
set up by the claimant was fraudulent. On this state of 
proof, the claimant asked the court to instruct the jury— 

1. That if they came to the conclusion that claimant and 
defendant in attachment, were both in the occupation of the 
premises, and slaves, after the date of the deed, then, in the 
absence of proof, or if the proof was balanced, the law refers 
the possession to the title, and if they believed the claimant - 
had the title, that drew to it the possession. This was given 
substantially, but with the addition, that if the defendant in 
attachment continued to control the property, then the pos- 
session would be referred to him, and not to the claimant. 

2. That the venditioni exponas issued on the 7th of June, 
1843, in the absence of other proof, was not sufficient evi- 
dence of a debt due from the defendant in attachment, to the 
plaintiff, and that in the absence of proof of such indebted- 
ness, the jury ought to find for the claimant, 

3. That the recitals in this writ, that ajudgment had been 
rendered, was no evidence of an existing debt. 

4. That if the slaves had been sold to the claimant previ- 
ous to the levy, and that he was then in possession of them 
claiming to hold under the conveyance as his own, and ad- 
versely to the title and interest of the defendant in attach- 
ment, the jury ought to find for the defendant. 

5. That if the complainant purchased the property bona fide, 
for a valuable consideration, of the defendant in attachment, 








ey, 
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before the process was sued out, and that the claimant was in 
possession of the slaves, claiming to hold them adversely to 
the title and interest of the defendant in attachment, and that 
he forbid the levy when the property was taken out of his 
possession by the sheriff, then the jury should find for the 
claimant. 

6. If the slaves claimed were in the possession of a stran- 
ger to the attachment, claiming them as his own, and ad- 
versely to the right and title of the defendant in attachment, 
then they were not liable to be attached for his debt, and the 
jury should find for the claimant. 

7. That if the slaves claimed were conveyed by the de- 
fendant in attachment, in March, 1842, to the claimant, be- 
fore the attachment was issued, and the latter was in posses- 
sion under such conveyance, claiming to hold them adverse- 
ly, and as his own property, then-the plaintiff could not at- 
tach them, by making affidavit that the defendant in attach- 
ment was about fraudulently to dispose of his property to 
avoid the payment of the debt sued for, and the slaves were 
not subject to such proceedings. 

The court declined to give these charges as asked, but 
charged generally, that if the purchase was bona fide, the 
jury ought to find for the claimant, but if intended to hinder 
or delay the creditors of the defendant in attachment, they 
ought to find the slaves subject to the attachment. 

8. The court charged the jury, that if the sale was made 
with intent to hinder or defraud any of Thomas’ cre- 
ditors at the time it was made, it would be void as to the 
plaintiff, although at that time he may not have been a cre- 
ditor. 

9. After refusing the second charge asked, and in response 
to the request,the court charged the jury, that they- might 
look to the attachment and venditioni exponas in the case, to 
ascertain the plaintiff’s demand ; and having ascertained it, 
they might, if they considered the claim was interposed for 
delay, give damages not exceeding fifteen per cent, and that 
the reference to the papers was confined to the question. of 
damages only. 7 

In the previous progress of the trial, a witness had. stated, 
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that in 1843, he took possession of a portion of the plantation 
embraced in the deed, and his evidence conduced to show, 
that he held under Thomas. On cross-examination the 
claimant asked, if he had not recovered a judgment against 
the witness for rent, which had been settled by payment. 
‘On the rebutting examination, the plaintiff asked the ques- 
tion, “ were you not prepared, and did you not propose, to 
prove, upon that trial, that you rented the land from Thomas, 
and was not the proof ruled out of court?” The claimant 
objected to this question, but the court allowed it. The court 
explains this exception, by stating that the form of the ques- 
tion was not closely noticed, nor was any general objection 
taken to it, but the objection was, that the judgment preclud- 
ed explanation. 

- The claimant excepted to the several decisions of the court, 
upon the questions raised, and to the charges given and re- 
fused. They are now severally assigned as error. 








L. E. Parsons, for the plaintiff in error, without waiving 
the points not specifically noticed, insisted— 

1. That the declarations of the claimant were admissible 
to explain the act of delivery. [Frow v. Ferguson, 6 Ala. R. 
879; Wilkins v. Farley, 14 E. C. L. 366.] 

2. The notoriety of the sale was proper evidence to rebut 
the presumption of fraud, arising out of a secret conveyance, 
and therefore the evidence offered was proper. [Lawson v. 
Orear, 8 Ala. Rep. ; Oden v. Stubblefield, 4 Ala. R. 42; 
Pugh v. McRae, 2 Ib. 395.] 

3. The deposition of the defendant having been taken pre- 
vious to the passage of the act, cannot be affected by it. 
[Boyce v. Holmes, 2 Ala. Rep. 54.] 

4. The admissions of Thomas, that he was a boarder with 
the claimant, were proper to explain the doubtful question of 
possession, on the principle, that what one says as to his ti- 
tle when in possession, is good evidence to show the nature 
of his claim. 

5. The first charge asked should have been gived in the 
terms ‘requested, and the court will not consider one substan- 
tially the same, as equivalent. [Maynard v. Johnson, 4 Ala. 
Rep. 116.] 
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6 The 4th and 5th charges are in accordance with the 
rules settled in Hobbs v. Bibb, 2 Stewart, 54, Ib. 336; 18. 
& P. 149; Blocker v. Dumins; 2 Ala. R. 354; 5 Ib. 542 ; 
Horton v. ‘Smith, 8 Ib. 

7. The question excepted to, is leading, and its answer 
entirely irrelevent. 

8. The indebtedness of the defendant in attachment to 
the creditor, is a matter necessary to be proved, as without 
this, he is not in a condition to contest the sale, which is good 
as between the parties. 








J. E. Betser, contra. 


GOLDTHWAITE, J.—1. We think there is error in one 
of the points ruled by the Circuit Court, and asthe judgment 
will be reversed for this, we shall consider such other ques- 
tions only as will probably again arise. 

The error was in rejecting evidence of what the claimant 
said in explanation of the delivery of the slaves to the sheriff, 


under other executions. 'The court below seems to have 
considered him as entitled to show, this delivery was coupled 
with the assertion of title in himself, but only permitted the 
witness to state the declarations to this effect. It will be 
seen, the plaintiff had then given the fact of this delivery in 
evidence ; and it certainly is a circumstance from which the 
inference could be drawn, that the title of the claimant was 
simulated ; it was therefore important to repel this inference 
and every thing said at the time in explanation of the delive- 
ry, was competent evidence as a part of the res geste. As 
evidence, the mere assertion that the party claimed title, 
would scarcely do away the inference which might be drawn 
from a voluntary delivery ; but if the entire declaration was 
received, it might appear that the claim of title would be per- 
fectly consistent with the delivery—as it might be where the 
title had accrued after the lien of the first executions had at- 
tached, but previous to the lien of the attachment. If the 
plaintiff insists on this delivery for any purpose as evidence, 
he is bound to take it with all the explanatory declarations 
and circumstances, as they constitute a part of the transac- 
tion itself. [See Cowan and Hill’s Notes, 585, 589.] 





388 ALABAMA. 
Yarborough v. Moss. 

2. The act of 1845, 136, $ 2, provides that the mortga- 
gor, or defendant in execution, in all cases of the trial of the 
right of property, under that or the existing laws, shall be in- 
competent to give testimony between the parties. It is evi- 
dent the object of this enactment is, to change the rule of 
decision which previously obtained in this State, and by 
which persons in this relation were considered as competent 
witnesses. | This object would be attained but partially, if 
the enactment was held not toextend to suits of that descrip- 
tion then in progress; nor is there any reason to exclude its 
operation in such suits, which would not also go to its exclu- 
sion whenever the witness was called to testify of a transac- 
tion anterior to the statute. ‘To say the least of it, the effect 
of such a construction would be some singular anomalies. It 
is true, the general rule is, that statutes shall be so construed 
as to have a prospective effect only, (Philips v. Gray, 1 Ala. 
Rep. 226 ; Boyce v. Holmes, 2 Ib. 54;) but it is entirely 
within the power of the legislature to give a retrospective ef- 
fect to any law which does not affect the obligation of a con- 
tract. [Elliott v. Mayfield, 4 Ala. Rep. 417.] The case 
just cited, as well as Bartlett y. Lang, 2 Ib. 401, are instan- 
ces in which we held particular statutes to have a retrospec-_ 
tive effect, so far, as particular remedies were concerned. 
The legislature in this enactment has seen proper to declare 
that a particular means of obtaining evidence shall be abol- 
ished. Inour judgment no one can be said to have a vested 
right in any description of evidence ; but if such a right was 
supposed to exist, it is no more affected by the statute than it 
would be if the acts relating to depositions, or that giving 
ing effect to written instruments, without proof, were repeal- 
ed. [Jones v. Scott, 2 Ala. Rep. 58.] Our opinion is, that 
the act referred to was intended to cover all trials of this de- 
scription, and consequently this matter was correctly ruled 
in the court below. 

3. It appears, this claim was instituted after a venditioni 
exponas had come to the sheriff’s hands, requiring him to 
sell slaves previously levied on by virtue of an aucillary at- 
tachment. ‘I'he statute (Dig. 57, ¢ 11,) authorizes the in- 
terposition of a claim when the levy is by virtue of an at- 
tachment, and directs the same proceedings shall be had as 
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when the levy is under a fi. fa. Whether this extends so 
far as to warrant the giving of damages for delay, previous 
to the issuance of a vend. ex. we need not determine; but © 
when the claim is interposed after that writ has come to the 
sheriff, it is quite clear that the suit is,in all aspects equiva- 
lent to one originated upon a fi. fa. 

4. In practice, it has always been considered, the recitals 
in a fi. fa. are prima facie evidence of the plaintiff’s right; 
and it has frequently been held in this court, that the claim- 
ant would not be permitted to question the regularity of the 
the execution. [Bettisv. Taylor, 8 P&rter 564; Hooper v. 
Farr, 3 Porter, 401; Stone v. Stone, 1 Ala. Rep. 582; Har- 
rell v. Floyd, 3 Ib. 16.] The question at issue between the 
parties to suits like this, is the right of property at the time 
of the levy, and so far as the matter of indebtedness is involv- 
ed, that is established by the attachment. [Butler v. O’Bri- 
en, 5 Ala. Rep. 317.] If it is necessary for the plaintiff to go 
beyond this, and show when, or how, the debt was created, 
it is possible he would be required to produce other evidence. 
Beyond this, at this time, it is unnecessary to go, and-we pur- 
posely decline to consider to what extent the recitals in the 
pleadings would be evidence. 

These conclusions show all the positions ruled by the court 
with reference to the admission in evidence of the attachment 
and venditioni exponas are free from error ; as are also the re- 
fusals to charge as requested, and the charges given upon the 
effect of those writs, and the defect of other proof of the in- 
debtedness of the defendant in attachment. _ 

5. So far as this particular levy was in question, it seems 
the defendant in attachment was not in possession when the 
levy was made ; to connect the slaves with, and refer the pos- 
session of the sheriff to him, the evidence of the levies by the 
other executions was probably given. In this view we think 
the production of the writs was unnecessary, as the levy is 

a distinct act, which derives no additional effect from being 

indorsed on the writ. It was the fact of the levy, and not 

its indorsement on the writ, which was the matter to be 

shown. 

6. It was immaterial, from any thing stated in the bill of 
exceptions, to prove the notoriety of the sale under which 
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the claimant made title, as this could not sustain it, if invalid, 
or defeat it, if good. At most, it would be only hearsay, and 
was properly rejected. 

7. As to the question which the Court permitted the plain- 
tiff ’s witness to answer in explanation of the judgment which 
the claimant was supposed to have recovered against the wit- 
ness for rent, it is merely necessary to say that if the objec- 
tion was to it as a leading question, the exception for that 
cause ought to be specific ; [Cowen & Hill’s Notes, 725 ;] 
and it may even admit of doubt whether this is matter to re- 
verse a judgment, irfasmuch as it is discretionary with the 
Court, in many cases, to allow a leading examination. [Ble- 
vins v. Pope, 7 Ala. 371; Stratford v. Sanford, 9 Conn. 275. ] 
Independent of this, the question seems to have been proper 
enough to repel the presumption which otherwise might a- 
rise, from the fact of a judgment which, whatever is its ef- 
fect, as between the parties to it, did not conclude the plain- 
tiff in this suit. 

8. The rule with respect to the substitution by the Court 
of its own language, instead of that in which a correct charge 
is asked, is sufficiently laid down by us in Maynard v. John- 
son, 4 Ala. Rep. 116. When, however, the Court asserts 
that the charge was given substantially, it would be hyper- 
critical for us to infer that it was given in terms which could 
mislead the jury. In this connexion the fifth charge refused 
may also be noticed, but merely to state that its refusal would 
not bring this case within the decision just cited, as the pro- 
per charge was afterwards given by the Court, and the one 
requested assumes a fact of which there isno evidence. Al- 
though this fact was immaterial, it was a sufficient reason to 
refsue the charge as asked. 'The proper charge being sub- 
sequently given, we will infer that the one requested was 
refused, as assuming facts not disclosed in evidence. 

9. We shall not consider the other charges in detail. As 
no question of adverse title, properly so called, is raised by 
the proof, the Court properly refused to give those which 
were asked in this connexion; and correctly charged the 
jury, that if the claimant’s purchase was bona fide, they 
ought to find for him ; but if intended to delay the credit- 
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ors of the defendant, then they ought to find the property 


subject. 
For the error we have noticed in the first paragraph, the 
judgment is reversed, and the cause remanded. 




















BLAKEY, Anpw’r, er at. v. THE HEIRS OF BLAKEY. 






1, There cannot be a valid gift at common law, where the donor retains con- 
trol and dominion over the subject of the gift during his life. 

2. Where a gift is alledged to be evidenced by a deed, which is not produc- 
ed, but an attempt is made to prove the gift by parol evidence, the with 
holding of the deed casts suspicion over the entire transaction. 

3. The Chancery Court may take jurisdiction after proceeding, have been 
commenced in the Orphans’ Court, in a proper case, and having jurisdic- 
tion for one purpose, retain it for all purposes, and make a final settle- 
ment. 

4, Where the assets are withheld by the administrator, claiming them as his 
own, by a secret gift, the Chancellor may interpose, arrest further pro- 

“® ceedings in the Orphans’ Court, compel a discovery of the assets, and pro- 
ceed to make final settlement and distribution. 

















Error to the Chancery Court at Barbour. 


Tue bill was filed by the defendants in error, a portion of 
the heirs of Jesse Blakey, and charges, that Jesse Blakey 
died possessed of a considerable personal and real estate, free 
from debt. That Asa Blakey was appointed administrator, 
and possessed himself of the personal estate, including a num- 
ber of slaves. That Silas Blakey, with the consent of the 
administrator, has sold some baled cotton, belonging to the 
estate, and collected money due to it, and retains the same in 
his hands. 

That the administrator had not made to the Orphans’ Court 
a true inventory, but has fraudulently omitted the slaves, bal- 
ed cotton, corn, debts, &c. That the administrator has fraud- 
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ulently procured an order of the Orphans’ Court for the sale 
of the real estate, under the pretence that such sale is neces- 
sary for the purpose of distribution, with the design of buy- 
ing in the land for a mere trifle. That by collusion between 
the administrator, and Silas, and John D. Blakey, two of the 
heirs, it is pretended that the administrator is to have the use 
of the slaves, and Silas wasto have for his own use all the 
money collected since the death of the intestate, besides claim- 
ing an interest in the residue. That the administrator refus- 
es to distribute the estate in any other way. ‘The prayer of 
the bill is, for a discovery, account, and distribution, &c. 
The administrator, in his answer to the bill, asserts, that 
he made a full and fair return of the personal property of the 
deceased. Denies that the deceased was possessed of any 
slaves at his death ; that the deceased, previous to his death, 
by deed of gift, dated 15th September, 1831, conveyed to 
him a negro girl,’ by the name f Rose, and her child, which 
have now increased to four, and they have ever since been 
under his control, and .in his possessfon, the design of the 
gift being, to make a provision for him, not having had the use 
of his lower limbs from his youth; that the cotton belonged, 
three bales in store to him, and five or six bales on the prem- 
ises of the deceased, to John D. Blakey ; that the deceased 
and his two brothers cropped together, and at the end of the + 
year, made a division of the proceeds, and that a division of 
the crop, for the year 1841, had taken place before intes- 
tate’s death, which took place on the 23d March, 1842; that 
he has made sale, under an order of the Orphans’ Court, of 
all the personal property of the intestate, which he is ready 
to distribute, &c. Denies knowing of any money due the 
intestate at his death; That intestate was indebted to his 
co-defendant $210, which has been presented to the Orphans’ 
Court for allowance. He denies all fraud and demurs to the 
dill. 

The answer of Silas Blakey is, in substance, the same as 
the preceding, except that he asserts title to a negro girl by 
the name of Peggy. He admits she was on the premises of 
deceased at the time of his death, because they were crop- 
ping together, but that the deceased has had no title to her 
since the 15th September, 1831, at which time, she was con- 
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veyed to him by bill of sale by the deceased, for a valuable 
consideration. Exhibits are made of both these deeds. 

J. D. Blakey also answered the bill, which, so far as he is 
concerned, corresponds with the previous answers. 

Evidence being taken on both sides, and the cause coming 
on to be heard, the Chancellor considered, that there was: no 
satisfactory evidence to show a gift of the slaves, the deeds 
relied upon in the answers not heing produced, or proved, and 
directed a reference to the Master, to take an account of the 
estate of the intestate, and the value thereof, except the land 
and slaves—to report who were the heirs, and distributees, 
the portion of each, and whether any had been advanced im 
the lifetime of the parent. Further, to inquire, whether it 
was most for the interest of the parties that the land and slaves 
should be sold for cash or on credit. 

The Master reported, that it was most for the interest of the 
parties, that the land and slaves should be sold, and as to: the 
other matters referred to him, asked further time. This re- 
port was confirmed by the court, and a sale accordingly or 
dered. 








From this decree this writ is prosecuted. 


Sayre, for plaintiff in error, contended, that the court had 
no jurisdiction ; that the Orphans’ Court had power to im- 
pannel a jury, and to try every question presented upon the 
record. He further insisted, that if the court had jurisdic- 
tion, the Chancellor erred upon the merits of the case. He 
cited 2 Lomax’s Ex’rs, 473; 1 Story’s Com. 549; 2 Porter, 
328; 5 Ala. Rep. 117; 2 Leigh, 490; 1 Story’s Com. 91; 
2 Munford, 260; 4 Hen. & M. 478; 1 Wend. 583; 3 Paige, 
557; 28. & P. 9; 9 Porter, 656. 


Exmore, contra, in support of the jurisdiction of the 
court, cited 1 Story’s Eq. 2 ed., 505-14, 543-6; 8 Porter, 
380. . 

Upon the merits, he insisted, that it was clear there was 
no gift. The conveyances were not produced, or proved, 
and as the possession was not parted with, there could be no 
gift at common law. 


50 
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ORMOND, J.—Upon the merits, this case is clearly with 
the defendants in error. It is satisfactorily proved by many 
witnesses, that the deceased remained in possession of the 
slaves until his death, exercising ownership over them. 
There appears, it is true, to have been a rumor in the neigh- 
borhood, that the slaves belonged to the sons, who claim them, 
and declarations of the father are proved, which might lead 
to such a conclusion ; but these are not sufficient to divest 
his title. Nothing is proved, which in law would amount to 
agift.: The deeds of gift said to have been executed in 
1831, are not produced, or proved, and justify the inference 
that if produced, they could not be sustained. The fact 
that this conclusive proof, if it exists, is not produced, weak- 
ens thé force, and throws discredit upon the inferior testimo- 
ny adduced of the same fact, if indeed it does not render it 
entirely valueless. But independent of- this consideration, 
there is no proof of a gift of the slaves. The declarations of 
the deceased upon the point, were contradictory at different 
times, nor does it appear that he ever parted with the posses- 
sion, or the right to exercise control, or dominien over them, 
during his life, and there could not therefore be a valid gift 
of them at common law. 

» Conceding that the jurisdiction of Chancery, is concurrent 
in'testamentary matters with the Orphans’ Court, and that 
the court which first obtains jurisdiction, will be entitled to 
keep it, there are many cases in which the Court of Chancery 
may take jurisdiction, after the proceedings have been com- 
menced in the Orphans’ Court, and having obtained jurisdic- 
tion for one purpose, retain it for all purposes, and make final 
settlement. See the case of Leavens v. Butler, 8 Porter, 399, 
where this question is fully considered. 

In all cases where trusts are to be executed, or a discovery 
of assets is wanted, the power of the Orphans’ Court is inad- 
equate to afford the necessary relief. 

This appears to be a case peculiarly proper for the inter- 
ference of Chancery, nearly all the assets being withheld by 
the ‘administrator claiming them as his own, by a secret gift, 
and we feel entirely satisfied, that such a case is made by 
the bill, as authorized the Chancellor to interpose, arrest fur- 
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ther proceedings in the Orphans’ Court, and proceed to make 
sale of the property, and a final settlement of the estate.» oan 
the decree of the Chancellor be affirmed. 











GILLIAN v. SENTER. 
. 


1, The overseer of slaves under a contract with the master to superyise and 
direct their operations, must be considered to some extent as the repre- 
sentative of the master, and invested with authority to inflict reasonable 
punishment for a breach of police regulations ; and this whether the offence 
of the slave is criminally punished by the law or not. 

2. The master may maintain an action of trespass against an overseer, who 
inflicts cruel or immoderate punishment upon his slave. 


Writ of Error to the Circuit Court of Cherokee. 


Tis was an action of trespass at the suit of the defendant 
in error, for violently beating, bruising and ill-treating a ne- - 
gro man named Hamilton, belonging to him. The .cause 
was tried on the plea of not guilty, a verdict was returned 
for the plaintiff, and judgment rendered accordingly. On 
the trial, a bill of exceptions was sealed at the instance of 
the defendant. It was shown on the part of the plaintiff, 
that the defendant whipped his slave with severity. The 
defendant then proved that he was the overseer of the ‘plain- 
tiff, and in the absence of his employer from the. State; 
the slave, Hamilton, was detected in stealing from: Li :D, 
Griffiths, one of the plaintiff’s neighbors, who thereupon 
brought him to the defendant, saying, ‘If you will correct 
this boy for the theft committed by him, I will not) enforee 
the law against him.” Whereupon. Gillian inflicted: the 
punishment of which the plaintiff complains as a trespass: 

The court charged the jury, that if the defendant was the 
overseer, he had a right, from his general authority, to whip 
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the slave in a reasouable manner, in order to enforce obedi- 
ence, and command his services for the benefit of his mas- 
ter. But the authority of the defendant as overseer, did not 
confer the right to whip the slave for stealing, or commit- 
ting a crime, for which he might be punished by the laws of 
this State. 








~ 


S. F. Rice, for the plaintiff nerror. If the overseer may 
punish a slave of his employer for breaches of duty, which 
the law does not regard as criminal, surely he may inflict 
punishment for offences of greater enormity ; the more espe- 
cially while the master is abseyt from the State. That the 
overseer is answerable, if he inflict cruel or unusual punish- 
ment is not denied ; but it is insisted that*from the nature of 
his employment, and the character of our slave population, 
he is licensed to inflict punishment in all cases, liable only for 
the abuse of his authority. Taking this to be the law, the 
plaintiff has misconceived his remedy—he should have sued 
in case, aud trespass will not lie. [8 Coke’s Rep. 290; 43 
L. Lib. 62, marg’l.]_ The charge of the Circuit Judge is al- 


together opposed to this view, and cannot be supported. 


A. Wurre, for the defendant in error, insisted that the 
* overseer was not authorized to punish for offences against the 
criminal law ; that such a power was opposed to public poli- 
ey, and did not result from the nature of his employment. [9 
Porter’s Rep. 213-4. ] 

COLLIER, C. J.—-The overseer of slaves, under a con- 
tract with the master, to supervise and direct their operations 
must be considered to some extent as standing in loco magis- 
tert; and of necessity invested with the authority to inflict 
reasonable punishment for the breach of police regulations. 
What are, or should be, the disciplinary rules upon a planta- 
tion, it is very difficult to define, yet there are some points in 
respect to the government of slaves, in which perhaps all of 
us are agreed. It is certainly for the interest of the mastér, 
that the slave should be taught habits of industry ; and asa 
moral, sentient being, should learn that his happiness de- 
pends upon the appreciation of virtue, and a conformity 
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to its precepts. Ifthese sentiments cannot be inculcated by 
the force of moral suasion, it is certainly allowable, and it may 
be a duty to inflict corporal punishment. 

If the master intrust the management of his slaves to a 
third person, it is the duty of the latter, not only to see that 
he is faithful in the performance of the labour assigned him, 
but to exercise such a restraint as will prevent him, as far as 
may be, from an indulgence in open immoralities. Neither 
drunkenness, profanity, or theft should be looked on with 
toleration ; for a connivance at either of these, tends but to 
subvert a proper subordination and discipline, and in the end 
to worse consequences. As, then, it isthe duty of the over- 
seer to cause the observance of good order upon the planta- 
tion, it is scarcely necessary to add more, to prove that he is 
authorized to punish slaves placed under his supervision fof 
offences against good morals. It cannot, we .think, be im- 
portant to inquire whether the offence is criminally punish- 
ed by the law; for we can conceive of no warrant for thus 
limiting the power of the overseer. Such a limitation, we 
are sure, has not its foundation in policy. 'The good morals 
and quiet of the State are not concerned in the prosecution of 
every slave who may commit a larceny. So far as it con- 
cerns the public, it is quite as well, perhaps better, that his 
punishment should be admeasured by a domestic tribunal. 
Certainly this mode of procedure would be preferable for the 
master, as it would relieve him both from anxiety and the 
necessity of expending money. 

Although the overseer has the legal right in the cases ‘sup- 
posed, to punish slaves placed under his control, yet he is li- 
able for the abuse of it, if he inflict immoderate punishment, 
and such as is cruel, or indicative of wanton and brutal feel- 
ings. Conceding this to be so, it is argued for the plaintiff 
in error, that as the initiatory step was not a trespass, the ac- 
tion in the present case should have been case, for the illegal 
consequences of an act rightfully commeénced. 

In Wheat v. Croom; 7 Ala. Rep. 349, an action of trespass 
was sustained by the master, for an assault and battery on a 
slave. It was also added, that ‘‘the measure of damages was 
not the actual injury sustained by the master in the loss of 
the service of the slave, but it was competent for the jury to 
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give vindictive damages, or as it is called, smart money,’’ 
Further, “'The slave, although property, isalso a moral agent, 
a sentient being. As such is capable of mental, as well_as 
corporal suffering, and for this, as well as the evil example, 
vindictive damages may be given.” 

In Helton v. Caston, 2 Bailey’s Rep. 95, the plaintiff hir- 
ed a female slave to the defendant for twelve months, with 
the express stipulation not to beat or abuse her; before, the 
expiration of the time, the defendant did beat her cruelly, and 
she returned to the plaintiff. It was held that trespass would 
lie for the injury. The learned Judge who delivered the 
opinion of the court, said, that slaves ‘are, by the operation 
of our law, deprived of all personal rights, yet they are moral 
agents, subject to the same feelings, and have a right to pro- 
tection from abuse, as other human beings.” It is further 
said, that in White v. Chambers, 2 Bay’s Rep. 70, an action 
on the case was sustained for beating the plaintiff’s slave, 
without any objection to the form of the remedy. The prin- 
ciple of that case, it is added, “‘has been acted on in a num- 
ber of subsequent cases. In some of them the form of the ac- 
tion was the question, as in Godard v. Wagner, 1 McC. 100; 
Carston v. Murray, Harp. 113, in which trespass was held to 
be the proper remedy. But they all, either impliedly or ex- 
pressly, admit the right of the master to sustain trespass for 
any battery of his slave.” 

It was conceded that the master transferred to the hirer 
the right to have the services of the slave, for twelve months, 
and the right to enforce obedience by moderate correction. 
When he transcended and abused this right, the duty of pro- 
tection, which remained in the master, entitled him to main- 
tain any action that could be sustained by apprentices, or sea- 
men, for immoderate punishment by their masters. It is, 
there, insisted that persons standing in the seconditions, may 
bring trespass against their masters, for punishing them for 
revenge, or any other cruel or malicious motive. See also, 
Brown and others v. Howard, 14 Johns. Rep. 119; 1 Chit. 
Pl. 171. 

The doctrine in respect to what acts will constitute one. a 
trespasser ab initio, does not apply in a case like the present. 
While it is conceded that the overseer thay inflict moderate 
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chastisement, in order to carry out the purposes of his em- 
ployment, if the proof show that he has transcended this mea- 
’ gure, the law will not justify him to any extent, but will re- 
gard his conduct as unwarranted in toto. The distinction ta- 
ken in The Six Carpenters case, (8 Coke Rep. 290; 43 L. 
Lib. 62, marg’l,) and many subsequent decisions between the 
effect upon the remedy, of an abuse of authority given by 
the law, and one emanating from individuals is altogether in- 
applicable. .Whether the master might not, for the infliction 
of cruel punishment upon his slave, by an overseer, or hirer, 
bring an action on the case, at his election, need not be con- 
sidered. . The case cited from 2 Bailey, very clearly inti- 
mates, that such action is maintainable, but that it does not 
follow that trespass will not also lie. 
It results from what has been said, that the judgment’of 
the Circuit Court must be reversed, and the cause remanded. 

















HAIR v. MOODY. 


1. Although it is irregular for a court, at a subsequent term, to set aside a 
judgment of non pros. yet the irregularity is cured, if the defendant after- 
wards appear to the action. 

2. It is the settled practice of this court, that the allowance of pleading out 
of time, is matter of discretion, the exercise of which is not the subject of 
revision. 


Writ of Error to the County Court of Sumter. 


Tue writ in this suit was sued out by. Moody, returnable 
to the February term of. the County Court, and the plead- 
ings are entitled of that term, though the replication was not 
filed until February, 1841. At the next term, in July, the 
cause was continued, on the 16th of that month, but after- 
wards, on the 21st, the suit was dismissed, at the instance of 
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the defendant, because no replication was filed to his second 
plea. At the next term, in February, 1842, the dismissal, or 
nonsuit was set aside, at the instance of the plaintiff, and 
against the wish of the defendant, who excepted to the action 
of the court. Afterwards, the cause was several times coni- 
tinued, at the instance of the defendant, but finally terminat- 
ed in a judgment against him, at the July term, 1844. 

The errors assigned, question the legality of setting aside 
the judgment of non pros. at a subsequent term, and the al- 
lowing of the plaintiff then to file his replication. 











Harr, pro se, cited Johnson v. Glascock, 2 Ala. R..519; 11 
Peters, 492 ; Smede v. Marshall, 1 Missouri R. 319. 


“Moopy, pro se. 


GOLDTHWAITE, J.—1. There is no question with us 
as to the irregularity alike of the judgment of non pros. and 
of the order setting it aside. It seems the cause had been 
continued, at a period previous to the time. when the nonsuit 


was asked, and consequently it was irregular then to grant 
the motion, however sufficient the reason for doing so, as the 
plaintiff was discharged from the court for that term._ [Inne- 
rity v. Frowner, 2 Ala. R. 150.] The proper course for the 
plaintiff, under this condition of the suit, was to move some 
supervisory court for the necessary process to set aside or va- 
cate the irregular judgment of non pros. The same course 
was proper to the defendant, when the plaintiff procured the 
non pros. to be set aside. Instead of this however, he sub- 
sequently appears in the cause, is active in its defence, and 
owing chiefly to this, as we must presume, the suit is prose- 
cuted for many terms. In our judgment the irregularity was 
cured by the subsequent appearance of the defendant to the 
action. 

2. As to the other question, we need not consume time in 
its examination, as it is the settled practice in this court, that 
the allowance of pleadings out of time, is a matter of discre- 
tion with the court, the exercise of which is not a subject of 
revision. Judgment affirmed. 
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COLE v. FLOURNOY. 


1. The local law of 5th February, 1840, giving monthly courts to certain 
counties, repealed so much of the act of 1814, as required ten days to in- 
tervene between the test and return of a warrant. Quere—is not that por- 
tion of the act of 1814 directory merely ? 


Error to'the County Court of Chambers. 


Tue plaintiff in error sued out a warrant against the de- 
fendant, before a justice of the peace, which was tested on 
the 4th January, 1845, returnable on the 2d Saturday of the 
month, (the 11th instant,) and executed on the 6th instant— 
on the return of the writ, the cause was continued by consent. 
On the 8th February, the justice gave judgment against the. 
defendant, from which the plaintiff appealed to a jury, which 
came on to be tried on the 12th April. The defendant mov- 
ed to quash the writ, because ten days did not intervene be- 
tween the issuance and return of the writ ; the court overrul- 
ed the motion, and the jury rendered a verdict in favor of the 
defendant, upon which the court rendered judgment for costs. 
From this judgment the plaintiff appealed to the next coun- 
ty court, and executed his bond, with William Whitlow as 
his surety, with the following condition: ‘‘ Now if the said 
Lindsay H. Cole, shall prosecute his said appeal with effect, 
in said county court, and shall pay the said Marcus A. Flour- 
noy, all such costs, and dathages, as he may sustain, by said 
appeal, then this obligation to be void, otherwise,” &c. 

Upon the trial in the county court, the defendant again re- 
newed his motion to dismiss, because ten days-did not inter- 
vene between the test of the writ, and the return day, and it 
appearing to the court, that the same motion had been made 
before the justice, the court dismissed the proceeding, and 
the plaintiff excepted. The court rendered judgment for the 
costs against the plaintiff and his’ surety. 


51 
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The assignments of error are for dismissing the cause, and 
rendering a judgment on the appeal bond. 


Au.ison, for the plaintiff in error. The cause being tried 
de novo, no objection could be taken to the warrant. [Clay’s 
Dig. 315, § 12; Minor’s Rep. 55; 1 Ala. R. 157, 264; Meek’s 
Dig. 114, $ 2.] , 

The condition of the appeal bond did not warrant a judg- 
ment against the surety. [Clay’s Dig. 314; 4 Ala. R. 315.] 
The judgment exceeds the penalty of the bond. 


L. B. Rosertson, contra. The act of 1814, (Clay’s Dig. 
359,) requires ten days at least to intervene between the test 
and return of magistrate’s warrants. The act of 5th Febru- 
ary, 1840, giving monthly courts to certain counties, did not 
repeal the act of 1814, both may well stand together, and a 
repeal by implication is not favored. 

The proceeding is to be de novo, but all objections availa- 
ble in the court below, are available in the appellate court. 


ORMOND, J.—We should be strongly inclined to think, 
that the act of 1814, requiring at least ten days to intervene 
between the test and return of the warrant, to be directory to 
the justice of the peace, as no conceivable injury could ac- 
crue, if the process was executed five days before the time 
appointed for the trial. It must be the same to him, wheth- 
er the warrant had slept one day, or twenty, in the hands of 
the constable, or in the office of the magistrate, before he was 
notified to attend the trial. 

We do not however consider it necessary to decide this 
point, because in our opinion, the local law for the govern- 
ment of Chambers county, (Meek’s Sup. 114,) has introduced 
a different rule. By that act, justices hold their courts once a 
month, which is to be agreed on, and settled, and if not so 
settled is determined by the act. 

All process sued out “ within five days” of this stated term, 
is by law made returnable to the succeeding term of the 
court. Now suppose “a suit to be instituted,” in the lan- 
guage of this act, six days before the time of holding the 
term, it must be executed in time, that is within five days 
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as required by the act of 1814, and stand for trial at the ensuing 
term. This is the clear implication of the act, and therefore 
it must necessarily repeal that portion of the act of 1814, 
which requires ten days to intervene between the test, and 
return day of a warrant ; being ineompatible with it, it must 
to that extent repeal it. 

The warrant in thiscase, being executed five days before 
the sitting of the court, was improperly dismissed by the 
county court, conceding that it could dismiss a warrant for 
this cause. But we think the provision of the statute, which 
requires appeal cases to be tried according to the equity and 
justice of the case, without regarding defects in the warrant, 
&c. would of itself prevent the appellate court from noticing 
a defect of this kind, if it were one. . 

Let the judgment be reversed and the cause remanded: 





CRIMM’S ADMW’R v. TOWNSEND. 


1. To aathorize the vendee of real estate, who holds the bond of a deceased 
person, conditioned to make a title, to proceed in the Orphans’ Court to 
enforce a performance, he should disclose in his petition such a state of 
facts as indicate he comes within the category intended to be provided for 
by the statute. Consequently it should be alledged, that the executor, or 
administrator, of the obligor, received his appointment from the Orphans’ 

- Court of the county in which the petition is filed. 


Error to the Orphans’ Court of Pickens. 


Tue defendant in error, by his petition, addressed to the 
Judge of the County Court, represented, that the intestate, 
for a valuable consideration, sold to the petitioner the follow- 
ing tracts of land, viz: The west half of the south-west quar- 
ier of section ten, of township eighteen, in range fourteen, 
and the north half of the south-east quarter of section nine, 
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in the same township and range—all situated in the county 
of Pickens, and in the district of land subject to sale at Tus- 
kaloosa. Jn consequence of such sale, the intestate executed 
his bond to the petitioner, in the sum of five hundred dollars, 
on the lst September, 1837, conditioned to make to the “‘pe- 
titioner a good and lawful title” to the land above described, 
when the patents shall have been received therefor, or as 
soon thereafter as a patent should be demanded. 

It is then stated that the intestate received the patents, and 
acknowledged his readiness to make titles to the land when- 
ever a deed was drawn, but died without ever having per- 
fected aconveyance. Further, the petitioner has performed 
every condition required by his contract of purchase. The 
premises considered, the petitioner prayed that the clerk of 
the county court may be required to cause notice of his peti- 
tion to be published in some newspaper in this State once a 
month for at least three months, that the matter will be heard, 
&c.; and that the administrator of the intestate’s estate make 
titles to the lands aforesaid, according to the statute. 

At the regular term of the Orphans’ Court, holden on the 
10th of February, 1845, an order was made reciting the pe- 
tition, and directing publication once a month for three suc- 
cessive months, in the “Democratic Register, (a newspaper 
published in Pickens county,) notifying all persons interest- 
ed in the petition to appear at the court house of that county, 
on the second Monday in June next, and defend against the 
same, if they think proper. Afterwards, on the second Mon- 
day in June, (the order previously made not having been pub- 
lished,) was renewed, by requiring all persons interested to 
appear on the second Monday in September, and show cause 
against the prayer of the petition. 

On the day last mentioned, a decree was rendered, reciting 
that notice had been given according to the previous order of 
the court, and in obedience to the statute in such case made 
and provided ; that the contract for the purchase of the land 
had been fairly made, and the condition of the bond had been 
complied with on the part of the petitioner. ‘Thereupon it 
was ordered and decreed, that the said Thomas Crimm, ad- 
ministrator, make title to the petitioner to the lands describ- 
ed in the petition. 











____ JANUARY ‘TERM, 1846. 405 


Crimm’s Adm’r v. Townsend. 








P. Martin and B. W. Hunrineton, for the plaintiff in er- 
ror, cited Clay’s Dig. 157, § 38; Samuels v. Findlay, 7 Ala 
Rep. 635. 


No counsel appeared for the defendant. 


COLLIER, C. J.—The statute under which this proceed- 
ing was had, enacts, that ‘where any person owning lands or 
tenements, shall sell the same, and enter into bond, or obli- 
gation to make titles thereto, and shall depart this life without 
having made titles, in that case, the person to whom such 

‘bond or obligation was given, his executors or administrators 
may petition the Orphans’ Court of the county, where pro- 
bate of the will of such deceased person was taken, or letters 
of administration granted, to compel the executors or admin- 
istrators to make title agreeably to the bond, or obligation, 
given by the decedent: and it shall be the duty of such court 
to cause their clerk, or register, to cause notice of such peti- 
tion to be published in some newspaper in this State, once a 
month for at least three months, when the court may, if they 
find that the said contract was fairly made, order the execu- 
tor or administrator, to make titles as such, to the lands or 
tenements, sold by their testator or intestate ; and any execu- 
tor or administrator refusing to comply with such order, may 
by such court be imprisoned for the contempt, until they 
will comply with the ordev of such court,” &c. [Clay’s Dig. 
157, § 38.] arn 

The jurisdiction conferred upon the Orphans’ Court by this 
enactment, is of a special and limited nature, and the course 
of procedure prescribed, not conformable to the practice ,or- 
dinarily pursued, either at law or in Chancery. To entitle 
the vendee of real estate, who holds a bond for title, to avail 
himself of its provisions, he should show by his petition such 
a state of facts as indicate that he comes within the category 
intended to be provided for. This principle has been so of- 
ten asserted in respect to special and extraordinary jurisdic- 
tions, that it cannot be necessary to support it by authority. 

Without stopping to scan with particularity the petition in 
the case at bar, we think it obviously defective in not alledg- 
ing, that the administrator of Peter Crimm, deceased, deriv- 
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ed his authority by appointment from the Orphans’ Court of 
Pickens. The statute is too explicit in its requirement to 
admit of controversy, that the personal representatives of a 
decedent must have received his letters testamentary, or of 
administration, from the court that is called on to decree the 
execution of titles. This conclusion is the clear result of 
what was said in Simpson v. Simpson, Minor’s R. 33 ; Sam- 
uels v. Findlay, 7 Ala. R. 635. 

The judgment of the Orphans’ Court is consequently re- 
versed. 











BRADLEY v. GIBSON. 


1. In anaction of slander for calling the plaintiff a hog thief, evidence of a 


common report, that the plaintiff had been accused of that crime in Mis- 
sissippi, and had runaway, is not admissible in mitigation of damages; 
without showing previously that plaintiff’s general character is bad, and 
that such report was believed by his neighbors. 

2. Nor is evidence of such report admissibje in connection with a knowledge 
and belief of the report by the defendant, to rebut the presumption of ma- 
lice in mitigation of damages, unless accompanied by a distinct admission 
that the charge is false. 


Error to the Circuit Court of Montgomery. 


Action on the case, by Gibson against Bradley, for speak- 
ing and publishing slanderous words. The words alledged 
to have been spoken, charged the plaintiff with being a hog 
thief, and that he runaway from Mississippi for stealing hogs, 
and that the plaintiff could prove it. . 

At the trial, upon the issue of not guilty, the defendant in 
mitigation of damages, offered to prove it was a common re- 
port in the neighborhood, where plaintiff, Gibson, lives, that 








JANUARY TERM, 1846. 407 
Bradley vy. Gibson. 
he had been accused of stealing hogs in Mississippi, and that 
he had left Mississippi for that’ purpose. 

The defendant ‘also offered to prove by another witness, 
that such was also the report in Mississippi, and that the wit- 
ness came from that State to this about the time that Gibson 
did. He also offered to prove that it was a common report 
in the neighborhood where Gibson lived, that he had runa- 
way from Mississippi for stealing hogs. 

This evidence was excluded by the court, and the defend- 
antexcepted. ‘The exclusion of this evidence is now assign- 
ed as error. 





J. P. Sarroup, for the plaintiff in error, argued, that the 
action of slander puts the character of the plaintiff in issue, 
and if that: is bad, it is unreasonable to expect damages as a 
compensation. Here the general report was shown to exist 
anterior: to the time when the words were spoken, and the 
case is directly within the decision of Cummins v. Walters, 1 
Porter, 323. 

The genefal current of cases in the English courts is, that 
the defendant may show the plaintiff labored under suspi- 
cion, both before and at the time the words were spoken. 
' [Leicester v. Walter, 2 Camp. 251 ; Wyatt v. Gore, 1 Hall’s 
Cases, 299.] To the same effect are the decisions in many 
of the States. [Warmouth v. Cramer, 3 Wend. 395 ; Nelson 
v. Evans, 1 Dev. 9; Wilson v. Apple, 3 Ohio, 270; Dolbitt 
v. Greenfield, 5 Ib. 270; Henson v. Veach, 1 Blackf, 371; 
Cook v. Bulkley, 1 Pennington, 169; Buckler v. Sleever, 2 
Wheaton, 313; Skinner v. Powers, 1 Wendell, 451; Bu- 
ford v. McLuny, 1 N. & McC. 268; Hyde v. Barclay, 3 Conn, 
466; Lewis v. Niles, 1 Root, 346; Calloway v. Middleton, 
2 Marsh. 372; Small v. Anderson, 4 Mon. 367; Evans v. 
Smith, 5 Ib. 364;- Low v. Scott, 5 H. & J. 438; Arrington 
vw. Jones, 9 Porter, 139; 2 Starkie’s Ev. 369. 


J. E. Betser, contra, insisted, that report merely was no 
ground to mitigate damages ; the report must have been such 
as to fix the character of the plaintiff. But under no ecir- 
cumstances can reports be given in evidence, unless exist- 
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ing anterior to speaking the words. [1 Porter, 327; 4 Conn. 
403; 2 Wend. 352.] 











GOLDTHWAITE, J.—In actions of slander, the general 
| character of the plaintiff may always be shown by: the de- 
. fendant, under the general issue, for the plain reason, that 
compensation is demanded for its injury, and if it be worth- 
less, or indifferent, it is proper for the jury to know it, to make 
a correct estimate of the damage it has sustained. This is 
the conceded rule in the American courts. See cases cited 
by plaintiff; also, Bodwell v. Swann, 3 Pick. 376. In the 
present case, the effort does not seem to have been to show 
what character the plaintiff actually sustained where he liv- 
ed, but to induce the jury to infer it was bad, because acom- 
mon report prevailed, that he had in Mississippi been accus- 
ed of stealing hogs. If the plaintiff’s character had previ- 
ously been shown as bad, we are not prepared to say it would 
i have been iniproper to interrogate the witness, so as to show 
the plaintiff’s character was affected -by the general belief 
that the reports in circulation were true. ‘To this extent, 
though the rule is denied by several cases elsewhere, (Mapes 
v. Weeks, 4 Wend. 659; Root v. King, 6 Cowen, 633,) our 
own court seems to have gone in Cummins v. Walters, 1 Por- 
| ter, 323, where it was held proper for the defendant to show, 
it was generally suspected in the neighborhood, that the 
plaintiff traded with slaves. There, the general suspicion 
most probably, was considered as equivalent to showing the 
bad character of the plaintiff, for it is impossible he could 
have been thus suspected without its affecting his character. 
. Beyond this we are unwilling to go, being clear that it is 
with reference to the character actually sustained, that repu- 
tation is admissible to lessen the damages. 
A report that the plaintiff had been elsewhere suspected, 
or accused, of a particular offence, certainly has no tendency 
to show what his general character was at the trial, and when 
not directly connected with it by the general belief of the 
neighborhood, ought not to go to the jury in this connec- 
tion. 
There is an aspect, however, in which it may deserve con- 
sideration—whether such reports are not proper evidence to 
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rebut the presumption of malice, when it is shown they were 
communicated to the defendant under such circumstances as 
to induce the belief they were well founded. Upon general 
principles the defendant has the right to show under what 
circumstances the words were spoken. [Kennedy v. Dear, 
6 Porter, 90; Arrington v. Jones, 9 Ib. 139; Teague v. Wil- 
liams, 7 Ala. Rep. 844.] But although the belief in the re- 
port at the time, may greatly lessen the presumption of ma- 
lice, if they are retracted when the party discovers he is mis- 
taken, yet it is said such evidence is never admissible unless 
accompanied with an admission of the falsity of the charge. 
[Alderman v. French, 1 Pick. 1; Mapes v. Weeks, 4 Wend. 
659.] The reasonableness of this rule is evident, when it is 
considered, that without such, an offending party would tri- 
umph in going out of court with light or nominal damages ; 
and the plaintiff, though gaining his suit, would be ina 
worse condition than before. The unfounded rumors first 
compel him to vindicate his character by suit, and then, in 
the absence of an admission of their falsity, are given in evi- 
dence as all but equivalent to a justification. 

In our judgment, there is no aspect in which general report 
can be admitted in an action like this, without a distinct ad- 
mission that it is, in point of fact, unfounded. 

Judgment affirmed. 











HANRICK & POWELL v. THOMPSON. 


1. A purchaser who buys a tract of land, pays the purchase money, and ob- 
tains a legal title without notice of an outstanding equitable title, will be 
protected in a Court of Chancery. 

2. Where a party had an equitable title to one half of a tract of land, of 
which the line had not been run, and ascertained, and was not one of the 
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subdivisions of land known to the land office, a possession, to be notice, 
must cover the entire tract claimed. 








Error to the Chancery Court at Montgomery. 


Tue bill was filed by the defendant in error, in which it is 
alledged, that he purchased the west half fractional section 
13, township 14, range 22, from the Indian located on it, 
that the other half was purchased by one William Walker, 
since deceased, and that the plaintiff in error, Hanrick, is 
executor. That at the time of the purchase, it was agreed 
between Walker and himself, that the land should be equally 
divided between them, by running a line from north to south, 
which would give to each 285 acres. 'The purchase money 
paid by each, was equal in amount. That the line was run 
in accordance with the agreement; that complainant took 
possession of the west half, and proceeded to make improve- 
ments thereon up tothe line. That at the time the purchase 
was made, the agreement concerning the division was fully 
explained to R. W. McHenry, the certifying agent for the 
sale of Indian reservations, and was by him immediately re- 
duced to writing, and that he set down in figures, upon the 
margin of the deed executed by complainant, the whole num- 
ber of acres in the fraction, equally divided between said 
Walker and complainant, and at the same time, made an en- 
try in his book, kept for that purpose, opposite the name of 
each purchaser, and located the number of acres to which 
each was entitled being 285 acres. 

That since the decease of Walker, Hanrick, as his execu- 
tor, has sold to one N. B. Powell, the east half of said frac- 
tional section, and executed to hima deed for 320 acres, and 
that Hanrick and Powell, confederating together, have by 
some means procured a patent for the same, thereby leaving 
unto complainant only 250 acres ; that complainant took pos- 
session in the lifetime of Walker, of the 285 acres, and has 
remained in quiet possession, until a suit was commenced by 
Powell to recover the land from him. The prayer of the 
bill, is for an injunction, and for a decree for the division of 
the land. . 

Hanrick, and Powell, by their answers, deny all fraud, and 

@ 
assert that they have no knowledge of the agreement set out 
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in the bill, and de not believe that any such existed; that 
Hanrick, as executor, with power to sell, sold the land at 
public auction, and conveyed the same in good faith to Pow- 
ell, without any knowledge of complainant’s claim; that 
complainant was present at the sale, and did not set up his 
title. Admits that a patent issued to his testator for 320 
acres. 

Powell states that he purchased in good faith, for a valua- 
ble consideration, and without notice of complainant’s claim, 
that he has paid the purchase money, and received.a convey- 
ance. Both defendants rely on the statute of frauds, and 
demur to the bill. 

The testimony of McHenry has been taken. He states 
that there was an understanding between complainant and 
Walker, that the land was to be equally divided between 
them. At their request he made an equal division of the 
number of acres, and inserted it in the face, or at the bottom of 
each contract, or bond, and also made an entry of the same 
in his book of locations. The parties paid for an equal num- 
ber of acres to the receiver, or Indians, and, as he believes, 








paid an equal amount of money. He knows, that the parties 
did agree to divide the land, and to take an equal number of 
acres. 


The Chancellor, considering the agreement to divide the 
land established, and that if within the mischief of the sta- 
tute of frauds, there was such a part performance, as to take 
the case out of the statute, decreed a partition according to 
the contract. 

From this decree this writ is prosecuted. 


Peck & Cuarke, for plaintiffs in error, contended—1. That 
the bill was destitute of equity. 

2.. That the contract was void under the statute of frauds, 
not being in writing, and signed by the parties. [Clay’s Dig. 
254; 16 Wend. 28, and cases there cited. 

3. That Powell was a bona fide purchaser, without notice, 
for a valuable consideration, and therefore entitled to protec- 
tion. [1 Story’s Com. 59, 75, 398; 2 Id. 250, 502, § 1257; 
Id. 715, $ 1502, 1508.] 
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- Betser, contra, cited 5 Porter, 246; 6 Id. 84; Story’s Eq. 
Pl. 76, 372, 464. 

ORMOND, J.—We shall not enter upon the inquiry, wheth- 
er there was such a note, or memorandum in writing, as 
would satisfy the requirements of the statute of frauds, be- 
cause, conceding -such to be the fact, we think Powell is en- 
titled to recover, upon the ground that he was a bona fide 
purchaser, without notice of the claim of the defendant in 
error, and therefore entitled to the protection of the court. 

There is no ground for pretending, that either Hanrick, the 
executor of Walker, who had sold the land, or Powell the 
purchaser, had any notice of the claim set up by the defend- 
ant in error. They both expressly deny any such notice, 
and every fact from which such notice could be inferred. 

It is alledged in the bill, that the complainant and Walker 
purchased jointly a fractional section, 570 acres, which they 
agreed to divide equally, by a line running east and west, 
giving to each 285 acres; that the line was run out, in ac- 
cordance with the agreement ; that he took possession of the 
west half, and proceeded to make improvements thereon, up 
to the line. The answers explicitly deny that any such line 
was run, or that any traces are to be~found of such a line. 
The only proof is, that of the certifying agent, who states, 
that there was an understanding that the land was to be 
equally divided, between Walker and the complainant ; that 
they paid for an equal number of acres, and at their request, 
he made an equal division of the number of acres, and insert- 
ed it in the face, or at the bottom of each contract, and also 
made an entry of the same in his book of locations. We do 
not understand from this testimony, that the witness made a 
survey, to ascertain where the line would run, which would 
divide the fractional section into two equal parts, and by vis- 
ible marks, or otherwise, indicated where it was. The only 
fair, or reasonable interpretation is, that he merely made a cal- 
culation; a division as he accurately terms it, for the purpose 
of making an entry of the true amount, or number of acres, 
upon the contract, and in his book of locations, leaving the 
parties themselves to ascertain the position of the line, which 
would divide their respective tracts. 
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Such_a line was necessary.to be run, because the United 
States survey, divided the fractional sections into unequal 
portions, making the east half a complete half section of land, 
containing 320 acres, whilst the west half contained but 250 
acres. If such a line had been run, as alledged in the bill, 
and the complainant had made improvements up to the line, 
such an actual occupancy of the land, would have been suffi- 
cient to put the purchaser upon inquiry. But there is no 
proof that such a line was run, or occupation in accordance 
with it. The facts, as they appear upon the record, are, that 
a patent issued to Walker for the east half of the section, call- 
ing for 320 acres ; that Hanrick, his executor, advertised and 
sold the land to Powell, at public sale, who paid the purchase 
money, and obtained the title therefor, without notice of the 
claim of the complainant to a portion of the land, and with- 
out such a possession as would have put him upon,inquiry, 
as to the character of the claim asserted in virtue of such pos- 
session. He is then, a purchaser for a valuable considera- 
tion, without notice of any adverse claim, having paid the 
purchase money, and completed his title, before receiving 
notice. He unites the legal title to an equity equal to that 
of the complainant, and has therefore a right to be protected 
ina court of equity. For authorities upon this well known 
rule of equity, see the cases cited upon the brief of the plain- 
tiff in error. 

From this view it follows, that the Chancellor erred in the 
decree rendered by him, which must be reversed, and a de- 
cree be here rendered dismissing the bill. 











HUDSON, Guarpian, &c. v. PARKER. 


1. Where the account of a guardian is audited and reported for allowance, 
and he moves to amend a settlement made with the court at a previous 
term, which is refused—conceding the power of the court to have granted 
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the motion, to induce a reversal, the record should show that the guardian 
was prejudiced by the decision against him. 

2. A decree of the Orphans’ Court, reciting that the guardian of a female 
ward was indebted to her husband in his wife’s right, and adjudging that 
the guardian pay over that sum to the husband, is a decree in favor of the 
latter, and is defective, because it is not in favor of both husband and 


wife. 





Writ of Error to the Orphans’ Court of Pike. 


The defendant in error presented his petition to the court 
below, stating his intermarriage with Mary L. Hudson, of 
whose person and estate the plaintiff had been appointed a 
guardian, and praying that the latter might be summoned to 
appear, and show cause why a “final settlement of the es- 
tate may not be had, in order that the said Walter C. Parker, 
in right.of his wife, may not receive that portion of the es- 
tate of William Hudson, deceased, which belongs to her, the 
said Mary L. Hudson, wife of Walter C. Parker, aforesaid, 
as heir of the said William Hudson.” It was accordingly 
ordered, that a citation issue to the guardian ; who thereupon 
appeared, and filed, as the ‘record recites, his account and 
vouchers, which were examined, audited and reported, and 
publication made as required: by the statute. 

On the day appointed to show cause against the allowance 
of the account, as stated by the Judge, the defendant moved 
to amend the settlement made with-the court in the year 
1840, by a deduction of $10 16-100, which it was alledged 
was an error to his prejudice ; but the motion was overruled. 
Thereupon the account was allowed as reported, and a de- 
cree rendered, stating that ‘“‘ David Hudson, guardian as afore- 
said, is indebted to Walter C. Parker, in right of his wife, 
Mary L. Hudson, in the sum of $643 553—it is adjudged 
and decreed, that the said David Hudson, pay over to him, 
the said Walter C. Parker, the said sum of $643 553, for 
which execution issue.” 


J. Burorp, for the plaintiff in error, made the following 
points: 1. If the wife survive the husband, she is entitled 
to her chosesin action. [1 Chitty’s Plead. 21, 22.} 2. If 
the wife die pending the settlement of her guardian’s ac- 
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count, the decree should be in favor of her personal represen- 
tatives, (6 Ala. Rep. 610;) and if she be living, it should 
be in favor of herself and husband jointly. [3 Ala. Rep. 
653. ] 





J. E. Bevser, for the defendant in error. The error in 
the settlement of the guardian’s accounts, for a year previous 
to the rendition of the decree, if it really existed, could not 
be corrected at the instance of the guardian. ([Clay’s Dig. 
226, $ 27; 6 Porter’s Rep. 184; 4 Ala. Rep. 121; 6 Id. 
614. ] 

The decree is not in favor of the husband of the ward alone. 
This is sufficiently shown by the terms of the decree itself. 
[3 Ala. R. 653 ; 6 Id. 610.] 


COLLIER, C. J.—Conceding it to have been competent 
for the Orphans’ Court to have permitted the deduction from 
the charges made in the guardian’s account against himself, 
it is quite enough to say, that there is nothing in the record 
to show that the error suggested, did in point of fact exist. 
We cannot then know that the court did not decide correct- 
ly, and must rather intend in favor of the decree. It is an 
acknowledged principle, that the party alledging an error, 
must show its existence, and presumptions cannot be indulg- 
ed prejudicial to the judgment of the primary court. 

In Crenshaw v. Hardy, 3 Ala. Rep. 653, it was held, that 
where an infant ward marries, and the accounts of her guar- 
dian are audited and reported for final settlement, a decree 
for a balance in his hands must be rendered in favor of both 
the husband and wife. In that case a decree in favor of the 
husband alone was reversed on error. It is insisted for the 
defendant in error, that in the present case, the decree is, in 
effect, in favor of himself and wife. True, it recites that the 
guardian is indebted to the husband in right of his wife,and ~ 
it is adjudged that he recover in her right. This is nothing 
more than is shown by the entire record, viz: that the lia- 
bility of the guardian results from his accountability to the 
wife—that from her, as the meritorious cause, the right of 
recovery emanates. The decree is in favor of the husband 
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were to die, in favor of his representatives, and not his wife. 
It results from this view, that the judgment of the Orphans’ 
Court must be reversed, and the cause remanded. 





BROWN v. LITTLE. 


1. A judgment by cofession, under a warrant of attorney, although it is un- 
necessary to set out the warrant, or its proof, on the record, must show the _ 
authority was verified, and sufficient to authorize the particular judgment. 
Under a power to L. and his executor to take a judgment, the executor is 
not entitled to enter it up, without proving the power and producing and 
proving the note to which the power applies, as well as his letters testa- 


mentary. 
Writ of Error to the Circuit Court of Washington. 


Ar the spring term: of said court, for the year 1845, Sarah 
Little, as the executrix of George W. Little, filed a declara- 
tion in assumpsit, against Benjamin I. Brown, on a note, da- 
ted 7th October, 1843, payable to Geo. W. Little, on the Ist 
March, 1845, for one thousand dollars. No process appears 
in the transcript, nor was there any appearance by attorney. 
At the same term a judgment was entered in these terms: 
‘‘' This day:came Sarah Little, executrix of the last will and 
testament of Geo. W. Little, deceased, and exhibited to thé 
court here, the writing obligatory of the said Benj. I. Brown, 
authorizing the said Geo. W. Little, his attorney, executors, 
administrators, or assigns, to take a judgment by confesssion 
against the said Benjamin I. Brown, for the amount of a 
promissory note, in the said writing obligatory specified, 
and stating that the amount of the note is $1,008 88. It is 
therefore considered,” &c. rendering judgment for that sum., 

The rendition of this judgment is now assigned as error. 
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E. W. Peck, for the plaintiff in error, insisted— 

1. That the record of a confession, or warrant, or power 
of attorney, ought to show when the warrant was made. 

2. Conceding the existence of the warrant, the entry ought 
to show the plaintiff was executrix, otherwise there is no au- 
thority. 

3. It does not appear the warrant of attorney was proved 
before the court. 

4, The authority may not have been to confess judgment 
in the particular court. 





————— 





No counsel appeared for the defendant in error. 


GOLDTHWAITE, J.—The practice in the English 
courts with relation to warrants of attorney, is somewhat dif- 
ferent from that which prevails with us. There, writs of er- 
ror upon judgments entered by warrant, are never heard of, 
but the courts control their abuse, and correct irregularities in 
the proceedings by motion. [2 Chitty’s G. P. 333.] Asa 
preliminary to allowing judgments of this nature to be enter- 
ed up, the courts require, in general, the affidavit of the sub- 
scribing witness to the execution of the warrant ; and also, an 
affidavit that the debt continues due. [3 Ib.671.] Withus, 
the mode is to apply directly to the court, to render the judg- 
ment, upon producing and proving to the court a warrant au- 
thorizing the particular judgment which isasked. In Hodges 
v. Ashurst, 2 Ala. Rep. 301, and Bissell v. Carville, 6 Ib. 503, 
questions arose as to the sufficiency of the judgment entries, 
and we held, it must appear from the recitals that the author- 
ity was verified to the court, and that it was sufficient to 
warrant the particular judgment given, although it is not es- 
sential to set out the warrant, or its verification, in terms in 
the entry. In the present case, it is said the writing obliga- 
tory was exhibited to the court, authorizing Little. his attor- 
ney, executors, administrators, or assigns, to take a judgment 
by confession, for the amount of a promissory note therein 
specified, but it does not appear that the warrant was proved, 
as well as exhibited, or that the note described in the war- 
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rant was produced or proved to the court. In addition to 
these defects, no evidence whatever was exhibited to the 
court, that the plaintiff was the executrix of Little. It is 
true, if the confession had been entered by an attorney, ap- 
pearing for the defendant by virtue of this warrant, we might 
not be constrained to look beyond the appearance. [Hill v. 
Lambert, Minor, 91.] But the practice is otherwise, when 
the party undertakes himself to act under the power. 

For these defects in the entry, the-judgment must be re- 
versed and remanded. 








PRYOR & FISHER v. BUTLER. 


1. A purchaser of a lot ata mortgage sale, where the lot had previously been 
sold under execution against the mortgagor, and the possession delivered 
by the sheriff to such purchaser, cannot transfer his title, so as to authorize 
his alience to sue in his own name. 


Error to the Circuit Court of Coosa. 


T'u1s was an action of trespass to try title to a lot of land 
in Wetumpka. 

The material facts as they appear upon a bill of exceptions 
are, that the plaintiff produced a patent for the lot in question 
from the United States, to one Fleming ; a deed from Flem- 
ing to Owen & Wright, which he proved by the subscribing 
witnesses thereto ; also a deed from Owen & Wright to Ste- 
ber and Warren, which was duly acknowledged before a Cir- 
cuit Judge, and recorded in Coosa county. The plaintiff 
then offered to read a mortgage, executed by Steber and 
Warren, on the lot in question, dated the 8th August, 1837, 
which was recorded upon an acknowledgement made the 
same day. ‘The deed was recorded 31st October, 1837. 
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The plaintiff also proved the execution of the mortgage by 
the subscribing witnesses. It was given to secure the pay- 
ment of three notes, due by Steber & Warren, to the Bank, 
dated 31st July, 1837, and due 26th July, 1838, 1839 and 
1840. The mortgage contained a proviso, that if the notes 
were not punctually paid, it should be lawful for the Presi- 
dent of the Bank to seize and sell the lot for the payment of 
the notes. 

The plaintiff then read a resolution adopted by the direc- 
tors of the Bank, authorizing the President to transfer the 
mortgage to Henry D. Bullard, and also read an assignment 
of the mortgage by the President, to Bullard, dated 2d Au- 
gust, 1841. He then proved, by the cashier of the Bank, 
that the notes of Steber & Warren were bona fide the pro- 
perty of the Bank; that the first was paid, 28th July, 1838 ; 
that the other two were paid 12th August, 1841, by four 
notes made by D. Steber, H. D. Bullard, and L. P. Butler, 
the last of which fell due Ist August, 1843. That the first 
three of the notes were paid in cash. That the notes of Ste- 
ber & Warren were handed to the bank attorney, and put in 
judgment. He further provéd, that the sheriff of Coosa 
county sold the lot in controversy, under execution against 
Steber & Warren, in favor of the bank. That the proceeds 
were not paid to the bank, but an order given to pay the pro- 
ceeds to Bullard. That the Bank sold the lot under the mort- 
gage, in August, 1841, to Bullard, to pay the balance of the 
debt for which the mortgage was executed. 

It was then proved that Bullard advertised and sold the lot : 
to the plaintiff, for $125, and offered to read the deed of 
Bullard to the plaintiff for the same. The defendants ob- 
jected, but the court overruled the objection and the deed 
was read. 

' The defendants then read a deed from the sheriff to one 
’ Tilman Leake, for the lot, which had been sold on a judg- 
ment obtained by the Bank against Steber & Warren, and a 
deed from Leake to J. W. Pryor, one of the defendants. 
They also read an order by the Cashier of the Bank, direct- 
ing the sheriff to pay to Bullard the money in his hands, ac- 
cruing from the sale of the lot upon.the execution of the bank 
against Steber & Warren, and that by the direction of Bul- 
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lard, the money was paid to Steber. Steber §* Warren were 
in possession of the house, when it was sold by the sheriff to 
Leake, in November, 1840, and at the sale, the sheriff decla- 
red that he sold subject to the mortgage, and sold only the 
interest of Steber & Warren. Pryor leased the lot from Leake 
and went into possession, and has been in possession ever 
since. Afterwards he purchased the lot from Leake, but was 
informed by Steber, before he purchased, of the mortgage in 
favor of the Bank. 

The defendant moved the court to instruct the jury, that 
they should find for the defendant upon the evidence. 

2. That ifthe judgment under which the sheriff sold the 
lot to Leake, was rendered upon any of the notes secured by 
the mortgage, and that Bullard received the proceeds of the 
sale, they should find for the defendant. 

3. That if the judgment on the first note was paid, and 
judgments recovered on the others, before the mortgage was 
assigned to Bullard, they must find for the defendants. 

4. If the defendants were in possession of the lot under 
their purchase from Leake, and claimed title to the same be- 
fore, and at the time Bullard made his deed to the plaintiff, 
then they should find for the defendant. ‘ 

5. That if they should believe all the facts in evidence, 
Butler, the plaintiff, has no title as against the defendants. 

6. That Pryor was not affected by the notice to Leake, 
of the existence of the mortgage, if he was ignorant of it. 

7. That Pryor was entitled toall the benefits under the 
sheriff ’s sale, that the bank or Bullard would have been, if 
they had purchased. The court refused all these charges, 
and the defendants excepted. 








Pryor, for the plaintiff in error, relied upon the refusal to 
give the fourth charge moved for, as decisive of the case, 
and declined to argue the other assignments of error. He — 
contended, that the defendant being in possession, under the 
deed from Leake, a year before the deed of Bullard to the 
plaintiff was executed, it was the case of a sale, where there 
was an adverse possession, and that there could be no recov- 
ery. He cited 6 Ala. Rep. 68; 4 Conn. 439; 6 Metcalfe, 
337. 
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Seru P. Srorrs, contra, contended that the mortgage was 
recorded in time, but if it was not, the defendants purchased 
with notice. [2 Mass. 508; 6 Ib. 24; 3 Atk. 646; 16 Ve- 
sey, 419; 2 Dess. 254; 1 McCotd, 265.] 

Leake could convey no better title than he had himself. 
[1 Vern. 484; 2 Johns. 295.] 

It does not appear, that the deed from the sheriff to Leake, 
or from him to Pryor, were recorded, whilst all the deeds re- 
lied on by the plaintiff were recorded. ‘The deed first record- 
ed must prevail at law. [5 B. & Ald. 142; 4 Johns. 216; 
13 Id. 471; 4 Con. 605; 1 Bay. 304; 2 Id. 80, 251; 1 Mce- 
Cord, 114.] 

The possession of Pryor was not an adverse possession, as 
he purchased with notice of the mortgage, and subject to it, 
and when the lot was sold by Bullard to the plaintiff, he was 
present, bid for the lot, and did not disclose his title. 


ORMOND, J.—We do not consider it necessary, or pro- 
per, to examine any of the questions raised upon the record, 
except the one made by the fourth charge prayed for—that 
a conveyance of land is void, when the land is, at the time 
of the conveyance, held adversely by another. This was 
so decided by this court, in Dexter § Allen v. Nelson, 6 Ala. 
Rep. 68. 

It is insisted here, that as Leake, and Pryor, had notice of 
the mortgage of the Bank upon the land, at the time of their 
purchase, their possession is not adverse, but consistent with 
the title derived under the mortgage. Leake purchased at a 
sale under execution, against Warren & Steber, the mortga- 
gors, they being in possession at the time of the sale. Leake 
received the sheriff’s deed, and went into possession, after 
which he sold and conveyed to Pryor, who went into pos- 
session, and has remained in possession ever since. 

It may be conceded in this case, that neither Leake or 
Pryor, can resist a recovery, against a purchaser at the sale 
made under the mortgage, having by their purchase, acquir- 
ed only the interest of the mortgagor, and therefore placed 
in the same condition that he would be in, if the action had 
been brought against him; but the admission will avail no- 


thing here. The right acquired by Bullard, who purchased 
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at the sale made under the mortgage, was a right to recover 
the lot by suit, if the possession was in another, and the pos- 
session was withheld. This right to sue, he could not trans- 
fer to another. It is an ancient doctrine of the common law, 
“that nothing which lies in action, entry, or re-entry, can 
be granted over.” ['Thomas, Coke, Litt. 99, 214, a.] Here, 
when the sale was made by Bullard to the plaintiff, the pos- 
session was, and had been, for some time previous to the pur- 
chase by Bullard himself, in another, who was in, under 
claim, and by color of title. It is perfectly clear, {herefore, 
that the claim of Bullard was merely in “entry,” and this we 
have seen, he could not transfer to another. 

The fact that Pryor was present at the sale to the plaintiff, 
bid himself for the land, and did not disclose his title, (if 
such was the fact,) does not vary the case. No question 
arises here about the defendant’s title, whether it is good or 
bad, is a matter in which the plaintiff has no interest. It is 
at least a possession, and that is better thari his, which has no 
legal validity at all 

This is decisive of the case. Let the latinas be revers- 


ed, and the cause remanded. 





LOWRY, et at. v. CLEMENTS. 


1. Although the act of 1833, directs, that when an attachment shall be serv- 
ed in the hands of a supposed debtor, &c. of the defendant, the garnishee 
shall be summoned in writing, yet it is not necessary that a copy of the 
written summons should be returned with the attachment ; but a return by 
an officer that he had suummoned a third person as a garnishee, will war- 
rant the inference that the duty was performed according to law. 

2. To authorize a judgment against a garnishee who is in default, it is ne- 
cessary, not only that a conditional judgment should be entered against 
him, but a scire facias issued thereupon, should be executed and returned, 
or something equivalent should be shown. 
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3, To sustain a judgment against a garnishee, it should appear that the 
plaintiff had recovered a judgment against the defendant in the principal 
suit ; but it is allowable for the garnishee to assign errors upon the latter 
judgment. 


Error to the County Court of Pike. 


Tue defendant in error sued out an original attachment 
against the estate of David and Larkin N. Mimms, on which 
the justice issuing the same made the following indorsement : 
“The sheriff will levy this attachment in the hands of Geo. 
Lowry, George McAdams, and James Mimms ;” and the she- 
riff returned, that he had “ personally served the within gar- 
nishment on George Lowry, James Mimms, and Geo. Mc- 
Adams.” 

Damages were assessed against the defendants in attach- 
ment, upon their default, to the amount of $394 22, and 
judgment was rendered accordingly. At the same time, a 
judgment nist was rendered against the garnishees; and a 
scire facias directed to issue. A judgment final was render- 
ed at the succeeding term, against the garnishees, for the 
amount of the recovery against the defendants in attachment, 
reciting the judgment nisi, but affirming nothing in respect 
to the scire facias. 

The cause is brought here by the garnishees who insist 
that the judgment_against them is erroneous—1. Because 
they were never served with process of garnishment. 2. 
Because a scire facias was not issued upon the judgment 
nisi, and served on them. 3. Because the judgment against 
the defendants.in attachment was rendered without a previ- 
ous levy on property, or an admission of indebtedness by the 
garnishees. ‘ 


J. Burorp, for plaintiff in error. , 
J. S. Sayre, for the defendant in error. 


COLLIER, C. J.—It is enacted by the atfachment law of 
1833, that ‘‘ when an officer shall serve an attachment in the 
hands of any person supposed to be indebted to, or have any 
of the effects of the defendant, he shall at the same time sum- 
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mon such person in writing, to appear and answer as a gar- 
nishee, &*c. And where a garnishee shall be returned sum- 
moned in that manner, and shall fail to appear and answer, 
it shall be lawful to enter a conditional judgment against him, 
upon which a scire facias shall issue returnable to the next 
term, to show cause why final judgment should not be entered 
against him ; “ and upon such scire facias being duly executed 
and returned, if such garnishee shall fail to appear according 
to the mandate thereof,” and answer upon oath, “the court 
shall confirm such judgment, and award execution for the 
plaintiff ’s whole judgment arid costs.” [Clay’s Dig. 59, $§ 

19, 20.] ' 

The statute, it will be observed, does not require that a 
copy of the written summons, which he is directed to leave 
with the garnishee, shall be returned with the attachment. 
It is only the mode in which, in the language of the act, the 
officer is directed to “serve an attachment in the hands” of 
a third person, and whennt is stated in the return that gar- 
nishments have been served on such persons, or that they 
have been summoned as garnishees, the inference is, that the 
duty has been performed according to law. See Burt v. Par- 
ish &* Co. at this term. 

It is required by the statute, in most unequivoeal terms, 
that to authorize a final judgment against a garnishee, who 
continues in default, not only a conditional judgment should 
be entered against him, but a scire facias issued thereupon, 
should be executed and returned, or something equivalent 
should be shown. Here a conditional judgment has been 

‘rendered, but it does not appear from the record, that a scire 
Jacias has been served, or even issued. ‘This is a fatal de- 
fect. See 9 Porter’s Rep. 163; 1 Ala. Rep. 48; 2 Ala. 
Rep. 73. 

It is certainly essential to the regularity of a judgment 
against a garnishee, that it should appear the plaintiff had re- 
covered a judgment against the defendant in the principal 
suit, (Blair v. Rhodes, 5 Ala. Rep. 648.) But if such a judg- 
ment is shown by ‘the record, the garnishee cannot assign 
errors upon it—if the defendant does not object to its legal 
correctness, it will sustain the proceeding against the garni- 
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shee. [{Minor’s Rep. 129; 1 Stew. Rep. 180; 3 Stew. R. 
326. ] 
For the error in the second point considered, the judg- 
ment of the County Court. is reversed, and the cause re- 
manded. : 











CLOUGH v. JOHNSON. 


1. After an appeal from a justice, no plea in abatement can be interposed to 
disclose a defect in the affidavit for the attachment, which was the process 
in the suit. This is a defect in the proceedings of the justice, and cured 
by the statute. ‘ 


Error to the Circuit Court of Macon. 


Tuts action was commenced in a justice’s court, by Johnson, 
upon attachment process against Mary Clough. After judg- 
ment there, she appealed to the Circuit Court, where she ap- 
peared at the first term after the appeal, to plead in abate- 
ment a defect in the affidavit for attachment. The court 
rejected the plea, and this is now assigned as error. 


W. W. McLester, for the plaintiff in error, cited McRory 
v. Smith, 1 Ala. Rep. N. S. 157. 


Cocker, contra, insisted that no plea except to the merits — 
was proper, after the appeal, [Clay’s Dig. 315, § 12.] 


GOLDTHWAITE, J.—The statute is very express that 
appeal causes from justice’s courts, shall be tried by the ap- 
pellate court, acccording to the justice and equity. of: the 
case, without regarding any defect in the warrant, capias, 
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summons, or other proceedings of the justice. - [Clay’s Dig. 
315, $ 12.] “ 

The affidavit. required when the process is by attachment, 
is.ordinarily drawn by the justice, and in our judgment, a 
defect in it is cured by the appeal. 

It is true, pleas of this nature have been permitted to the 
right to sue a defendant, who for some particular cause is ex- 
empt from the jurisdiction. [Reed v. Coker, 1 Stewart, 22.] 
But in such cases the defect is not in the proceeding, but in 
the jurisdiction. In McRery v. Smith, 1 Ala. Rep. N. 8. 157, 
we held that no defect of this kind would authorize the ap- 
pellate court to dismiss an appeal. 

Judgment affirmed. 











LYON v. KREBS. 


1. Where, upon a motion to enter satisfaction of a judgment, the record and 
decree in a Chancery cause, between the same parties, was offered in ev- 
idence by the defendant, as an ansWer to the motion, and the court deci- 
ded, that the precise point then before it, was decided in that suit, and was 
a bar tothat motion, this court cannot review the decision, unless the pro- 
ceedings in the Chancery cause are before it. It will make no difference 
that the court had previously committed an error, which would have been 
sufficient to reverse the cause. The error was immaterial, if the court 
was correct in the effect it ascribed to the decree in Chancery, and it de- 
volved on the party complaining of it, to show affirmatively that the court 
erred. 


Error to the Cireuit Court of Mobile. 


Tunis was a petition for a supersedeas by the plaintiff in er- 
ror, and motion to enter satisfaction upon an execution, which 
had issued against him and others. 

Pending the trial of the motion, it appears from a bill of 
exceptions, that the defendant, to support his motion, read 
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the petition and the answer thereto, and also introduced evi- 
dence which, in the opinion of the court, was sufficient to 
prove that the judgment was paid and satisfied after its ren- 
dition, and before the spring term, 1844, of the court, and 
the plaintiff in opposition, and as a bar to the same, produced 
to the court the bill, answer, and decree, in’ a cause in 
Chancery, and as a further bar, produced the record of a mo- 
tion in this cause, at the spring term, 1844, of the Circuit 
Court, and the judgment thereon, and thereupon the court 
was of opinion, and decided, that the said judgment so ren- 
dered by the court, at the spring term, 1844, was a bar to 
the present motion, and was conclusive and binding as to the 
merits of the motion, and that the evidence to prove payment 
and satisfaction, was inadmissible, to which opinion the de- 
fendant excepted. 

The record of the motion referred to in the bill of 'exeep- 
tions, was a motion by the defendant to quash an execution 
issued in the cause, which at the spring term, 1844, was over- 
ruled by the court, because the facts were.not sustained by 
the record, but proposed to be proved by parol. The pro- 
ceedings in the Chancery cause referred to, are not found in 
the record. 

The judgment entry is as follows : This day came) &e. 
and thereupon the defendant produced, and submitted to the 
court, the petition for a supersedeas, and the answer of the 
plaintiff thereto, and the said plaintiff produced the judgment 
rendered in this cause, at the spring term, 1844, of this court, 
on the motion of the defendant then made, and also the re- 
cord of the proceedings and decree had before the Court of 
Chancery for the first district of the Southern Chancery Di- 
vision of the State of Alabama, on a bill filed by the said’ Ly- 
on; praying an injunction to the collection of the money in 
this cause, on the same ground as now urged, and the cofirt 
now being of opinion, the record, decree and judgment, are 
upon the ‘same subject matter, and are conclusive upon ‘the 
present motion; it is therefore considered by the court, that 
the supersedeas be dismissed, &c. This is now aeuigned as 
error. 








Srewart and Hopkxsns, for plaintiff in error, contended, 
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that the court erred in deciding, that a judgment on a mo- 
tion to quash an execution, was a bar to a subsequent mo- 
tion to enter satisfaction, and that this error was not cured 
by a recital in the judgment of other matters, not shown in 
the bill of exceptions. That as it was evident the court 
committed an error in the decision it made, it devolved on 
‘ the other side to show affirmatively the fact relied on by 
the court as the foundation of its judgment. 








Campsevyt and P, Hamiron, contra. It is the duty of the 
party ‘alledging an error, to show it affirmatively on the re- 
cord. Every reasonable presumption must be made in sup- 
port of the judgment. It appears that the proceedings in 
a Chancery suit, were in evidence, and if they did not au- 
thorize the judgment of the court below, that fact should be 
made to appear to this court. They cited 7 Ala. Rep. 29, 
784; 61d. 888; 1 Id. 515; 28S. & P. 141: 31d. 431; 1 
Hill, 132; 3 Litt. 14.] 


ORMOND, J.—It is very clear, that the court erred in 
holding, that the decision upon the previous motion to quash, 
was a bar to the subsequent motion to enter satisfaction up- 
on the execution. It further appears, that the plaintiff as an 
answer to the motion, offered in evidence the proceedings 
and decree in a suit in Chancery between the same parties, 
and upon this the court in its judgment relies, as an adjudi- 
cation upon the same point, between the same parties. As- 
suming this to be so, it was an answer to the motion, and 
authorized the judgment which the court rendered, and in 
this aspect, the error which the court had previously com- 
mitted would. be immaterial, as it could not prejudice the de- 
fendant, if upon the other facts shown to the court, he was 
not entitled to succeed in his motion. 

The propriety of the judgment of the court, evidently de- 
pends upon the facts put in issue in the Chancery cause, and 
the decree of the court made thereon, and it is obvious that 
the judgment cannot be revised without the Chancery re- 
cord. This, for some cause, is not made a part of this record ; 
_ and in our opinion, it brings the case within the well known 
rule of this court, that a party complaining of error in a judg- 
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ment, must show it affirmatively upon the record, as other- 
wise the presumption will be, that the decision is correct. 
See the authorities cited by the defendant in error. 

The counsel for the plaintiff in error insist, that they bring 
themselves within this rule, by showing an affirmative error 
upon the record ; and that the effect of this cannot be neu- 
tralized, by a reason assigned by the court for its judgment. 
This proposition is, in terms, doubtless true, but in this case, 
it does appear from the bill of exceptions, that the proceed- 
ings in the Chancery suit were in evidence before the court, 
and to this evidence the court in its judgment refers as the 
basis of its decision, ascribing to it the effect of an adjudica- 
tion upon the precise point again attempted to be put in liti- 
gation. If in this the court was mistaken, the proceedings 
in the Chancery suit should have been put upon the record, 
that the judgment might be revised. As the matter now 
stands, it is merely the assertion of counsel, against the de- 
cision of the court, and we certainly cannot be expected to 
take for granted, that the record of the Chancery suit is not 
entitled to the effect ascribed to it by the court. 

It is worthy of remark too, that this class of cases resemble 
much more a proceeding in Chancery, than a suit at law. 
The motion is a substitute for the audita querela, and is-ad- 
dressed to the equity of the court. The formal entry of 
judgment therefore, is entitled to more consideration, so far 
as it recites facts, or assigns reasons for the judgment, than 
the entry of a judgment in a suit at common law, which is 
nothing more than the conclusion of law, pronounced by the 
court as its minister, upon facts ascertained by the jury, or 
admitted by the pleadings. 

We must decide cases in this court, upon the record as pre- 
sented to us, and from this record we are unable to say, that 
any error has intervened, pejudicial to the plaintiff in error. 
The judgment of the court must therefore be affirmed. 
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LANDRETH’S ADMW’R v. LANDRETH’S DISTRIBU- 
TEES. 





1. Where a paper is sent up with the transcript which is not necessarily a 
part of the record, it will not be noticed by an appellate court, unless it 
appears to have been made such, or at least to have been acted on by the 
court below, 

2, Where an administrator, in the settlement of his accounts, exhibits the 
receipts for money paid by him to one who subscribes his name as guar- 
dian of the infant children of the intestate, but does not prove that such 
person was guardian, or that the money had been appropriated to the use 
of the children, the Orphans’ Court should not allow the payments. 

3. Where the judgment entry recites the matter differently from the bill of 

exceptions, the latter will control the former. 


Writ of Error to the Circuit Court of Cherokee. 





Tue plaintiff in error, who was appointed by the Orphans’ 
Court of Cherokee, administrator of the estate of Thomas 
' Laridreth, deceased, voluntarily presented his administration 
accounts to that court for settlement. 'The account was ac- 
cordingly stated and reported for allowance, the extent of 
the administrator’s indebtedness to the estate ascertained, the 
share of-each distributee adjusted, and a several decree ren- 
dered in favor of each, for what he or she was entitled to; 
for which executions were directed to issue. 

In the account exhibited, the administrator credited him- 
self with several sums of money, &c., paid to John Lowry, 
guardian of the infant children of the intestate. ‘T’o sustain 
these items, he produced the’receipts of Lowry, and proved 
that the sums expressed in them was only a reasonable al- 

° lowance for the maintenance of the children. But no proof 
was adduced, (as the bill of exceptions affirms, ) to show that 
Lowry was guardian, other than the recital of the receipts, 
or thé description of the character which follows the signa- 
ture of his name. These several items were rejected, on 
motion of the guardian ad litem of the distributees, and the 
administrator excepted, &c. 
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The. proceeding in the Orphans’ Court was removed by 
writ of error to the Circuit Court where the decree was re- 
versed and remanded ; and this judgment of reversal is now 
brought here for revision. 


A. Wurre, with whom was 8. Parsons, for the plaintiff in 
error, insisted, that the decree was properly rendered in favor 
of each distributee, for the amount due them respectively. 
[Clay’s Dig. 305, $$ 43, 44.] It is the duty of the admin- 
istrator to pay the debts of the estate, and then to settle with 
the Orphans’ Court ; but he is not-authorized to pay the as- 
setts to the distributees or their guardian. ([Clay’s Dig. 224, 
304-5; 8 Mass. Rep. 131; 10 Pick. Rep. 429.) The law 
does not contemplate the appointment of a guardian, unless 
the ward has an estate to commit to him, and this can only 
be known when the estate is settled. [Clay’s Dig. 267, § 1; 
300, § 21.] Until final settlement the administrator is enti- 
tled to retain the estate of his intestate, and the guardian was 
not authorized to receive it before the administrator’s title 
was divested by a decree. Property delivered to the guar- 
dian before that time, by the administrator, is not received 
in a fiduciary character, and his sureties would not be liable 
to account for it. [1 H. & Johns. 297; 2 G: & Johns. Rep. 
220; 17 Sergt. & R. Rep. 374.] But if what has been said 
avails nothing, then we say that Lowry was not guardian, 
and had no right to receive money in that character. 


S. F. Rice, for the defendant in error. The record shows 
that Lowry was the guardian of the infant children of the 
intestate, and the different amounts received by him were 
but a reasonable allowance for them. It was not the duty 
of the administrator to see that the guardian properly appli- 
ed the money he had received, and the payment should not 
have been rejected as unauthorized. 


COLLIER, C. J.—In the transeript filed in this cause, 
there is an order of the Orphans’. Court of Cherokee, purport- 
ing to have been made on the 7th December, 1840, by which 
John Lowry was appointed the guardian of the children of 
the intestate, who were under the age of fourteen years. 
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There is also a bond, bearing date, in the usual form of that 
executed by guardians, signed and sealed with the names and 
seals of Lowry and several others, as his sureties. By what 
warrant this order and bond are sent here, as a part of the 
record, does not appear, and we cannot regard them as regu- 
larly before us. ‘The decree does not refer to them, or in 
any manner admit the fact of Lowry’s guardianship, while 
the bill of exceptions expressly affirms that there was no 
proof of it, other than the receipts signed by him in that cha- 
racter imports; nor was there any evidence that the money 
paid to the assumed guardian, had been appropriated to the 
benefit of the infant children of the deceased. 

We cannot then regard the part of the transcript referred 
to, asany part of the record. Even if the decree recited it as 
evidence before the Orphans’ Court, the bill of exceptions 
would perhaps prevent us from so considering it; for it has 
been strongly intimated, that where the judgment entry re- 
cites the facts differently from a bill of exceptions certified in 
a cause, the latter will control the former. [Godbold, et al. 
v. P. & M. Bank of Mobile, 4 Ala. Rep. 516.] 

There is then, nothing in the record to show that Lowry 
was guardian of the intestate’s children; this is an affirma- 
tive fact which it devolved upon the administrator to prove, 
unless it was admitted by those competent to make the ad- 
mission. The appointment of a guardian by the court which 
granted letters of administration, did not so amalgamate the 
proceedings touching the duties of the administrator and 
guardian as to make them the record of the cause made by the 
settlement of the administration accounts. They could only 
be made such by order of court, or bill of exceptions. 

The plaintiff in error then, for any thing shown to the con- 
trary, made payments from the estate of his intestate to one 
who had no authority to receive them. He is certainly re- 
sponsible for what he thus disposed of. No objection to the 
decree in any other respect has been insisted on, and none 
has suggested itself to us. The judgment of the Circuit 
Court is consequently reversed, and this court rendering such 
judgment as should have been there rendered, affirms the de- 
cree of the Orphans’ Court. 
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BUNNELL v. MAGEE. 


1. A judgment 1s not so assignable as to enable the assignee to sue on it in 
his own name, and therefore he cannot make use of one, so assigned to 
him, as a set off. 


Writ of Error to the County Court of Mobile. 


Assumpsit by Bunnell, as indorsee of a note made by one 
Lewis, against Magee as indorser. 

At the trial, the defendant offered as a set off against the 
note, a judgment obtained in the Circuit Court of Mobile 
county by Hall, Weeks & Co. against the plaintiff, and 
which it was attempted to show, was assigned by Hall .to 
Lewis, the maker of the note, and by him to the defendant, 
prior to the commencement of the suit. 

This was admitted, and the court charged the judgment 


was a legal set off. ‘The defendant excepted, and now as- 
signs the matter of exception as error. 


G. N. Stewart, for the plaintiff in error. 
No counsel appeared for the defendant. 


GOLDTHWAITE, J.—A series of decisions in this court 
have established the general rule in relation to off sets, that 
the one offered as a defence must be such as the defendant 
can sie in his own name. {Crawford v. Simonton, 7 Por. 
110; French v. Garner, Ib, 549; Bell v. Horton, 1 Ala. R. 
N. S. 412; Adams v. McGrew, 2 Ib. 675 ; Holmes v. Bullock, 
A Ib. 228.] Weare not aware that the interest in a judgment 
can be so assigned as to enable the assignee to maintain any 
action upon it, except by using the name of the original party. 
In this view it is not material to inquire whether there-was 
sufficient evidence of the assignment. 

Judgment reversed and remanded. 
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SNEDICOR v. BARNETT. 


1. A surety to a writ of error bond, must be a resident citizen of the State. 


Error to the Circuit Court of Greene. 


Tuts was an action by the defendant in error, against the 
plaintiff in error, Clerk of the County Court of Greene, for 
taking insufficient surety to a writ of error bond. Much tes- 
timony was given to prove the insolvency of the surety, but 
it need not be here set out, as the judgment of the court be- 
low, and of this court, turned upon the fact, shown by the 
evidence, that the surety taken by the clerk was not a resi- 
dent citizen of Alabama. 

The court charged the jury, that if the surety, Hunter, at 
the time he was taken, was not a citizen of the State of Al- 
abama, and the plaintiff had not collected his money, they 
must find for the plaintiff, to which the defendant excepted, 
and which he now assigns as error. 


Tuornton, with whom was Hate, for plaintiff in error. 
Peck, contra. 


ORMOND, J.—The question presented is, whether the 
surety to writ of error bond, must be a citizen of the State? 
This depends upon the proper construction of our statutes. 
The act of 1820, (Clay’s Dig. 307, $ 6,) provides, that no 
judgment shall be suspended, by a writ of error, “ unless the 
party applying for it, shall execute in the clerk’s office a bond 
wtth sufficient security, conditioned,” &c. The act of 1822, 
(Ib. $ 7,) makes the clerk responsible for taking insufficient 
security, but permits him to defend himself by showing, that 
the person he took as security, “ was generally reputed suffi- 
cient for the sum for which he was bound, at the time he 
was taken as security.” The act of 1826, (Ib. 310, $ 26, 
requires the Supreme Court, upon the affirmance of a judg- 
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ment, to render judgment also against the sureties to the 
writ of error bond, and also required the Clerk of the Court, 
where the judgment was originally rendered, to issue execu- 
tion, as well against the sureties, as the principal in the judg- 
ment. 

Although this matter is not free from difficulty, we think 
it must be presumed, that the legislature had in view our own 
citizens, in the enactment. Foreigners, it is true, may have 
property in this State, to answer the execution which may 
be issued on the affirmed judgment; but the property of for- 
eigners must be admitted to be more transitory, more unsta- 
ble, and more liable to be removed, than that of our own 
citizens. Again, there is one execution, a ,ca. sa. which the 
judgment creditor would be deprived of, in the case of a non- 
‘ resident, and although this writ has been by a recent statute 
rendered less valuable, as a means of coercing payment, it is 
still in force, and may be the only means of obtaining pay- 
ment. This statute, however, should be construed by the 
law as it existed when it was passed, and then the right to 
sue out a ca. sa. existed in all its rigor, as acommon law writ 
of execution. 

Again, the clerk is allowed to justify, by proving that the 
surety was generally reputed good for the amount for which 
he was bound, when he received him. How could this test 
be applied with any certainty to a non-resident ? How could 
it be known, what debts he might owe at the place of his 
residence? And yet it is only by this knowledge, that the 
solvency of any one can be known. It is true, that resident 
citizens may obtain a false credit, by the possession of pro- 
perty, owing at the same time debts not generally known in 
the community ; but this insurmountable difficulty is greatly 
increased in the case of non-residents, as most of the means 
by which indebtedness becomes known in the community, 
do not in their case exist. R 

The principle of this decision reaches, indeed, far beyond 
this case. In noone of the numerous cases in which sure- 
ty is required to be given, is it expressly required, that they 
shall be resident citizens, and yet it is obvious that the sure- 
ties of sheriffs, executors, administrators, guardians, &c. ought 
to be persons residing within the State. The case of a’sure- | 
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ty to a writ of error bond, is much more urgent than any of 
these cases, as additional security may be required in them, 
if the surety becomes doubtful. By a writ of error bond 
with surety, the Hien of the judgment is gone, and if the sure- 
ty isnot good, the money is irretrievably lost. 

These considerations, although we doubted at first, have 
led our minds to the conclusion, that the legislation upon this 
‘subject, as well as upon others, must, unless the contrary is 
expressed, be understood to be in reference to our own citi- 
zens. 

Our statute provisions upon this subject, are evidently de- 
rived from the English statutes, of first James, and first 
Charles, providing for bail in error, our statute being almost a 
literal copy of that of 3 Chas. 1,c. 4, § 4, Tidd’s Prac. 1073. 
The English statute does not, any more than ours, require 
that the “sureties” shall be resident in the kingdom, yet be- 
ing considered as bail merely, and as such, if excepted to for 
insufficiency, required to justify, it follows necessarily, that 
they were required to be resident within the kingdom. 

This conclusion, as it is decisive of the case, renders it un- 
necessary to consider the other points presented on the record, 
Let the judgment be affirmed. 














DANIEL v. SORRELLS AND ANOTHER. 


1. The statutes of this State authorize the registraion of a deed conveying 
land at any time after the expiration of the period prescribed for that pur- 
pose, and when thus recorded makes it operative fromthe day of registra- 
tion, as to “creditors and subsequent purchasers.” But the “ creditors” 
referred to are not ereditors ‘at large—they are such as have obtained a 
lien by the recovery of a judgment, &c.; as to the former, the purchaser’s 
title might be protected, by recording his deed at any time before a lien 
attached, 
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2. The title of the purchaser of land at a sale under execution, will not be 
prejudiced, though he have notice of an unregistered deed, if the plaintiff 
in execution was ignorant of its existence, 








Writ of Error to the Circuit Court of Chambers. 


THIs was an action of trespass to try title to, and to recov- 
er, §c. the south-east quarter of section two, of township 
twenty three, of range twenty-five, situated in the county of 
Chambers. ‘The suit was commenced against the defendant, 
Sorrells, alone, and his co-defendant, Smith, who was his 
landlord, was permitted to come in and defend with him. 

The cause was tried on the plea of not guilty, a verdict 
returned in favor of the defendants, and judgment rendered 
accordingly. On the trial, a bill of exceptions was sealed.at 
the instance of the plaintiff, from which it appears that a pat- 
ent was read to the jury, showing that the United States, 
conveyed the land in question to William Graggs and Ben- 
jamin Loyd. A deed was also adduced, showing that the 
patentees conveyed the north half of the land to John Sor- 
rells. The plaintiff then read to the jury, the record of a 
judgment rendered by the County Court of Chambers, on 
the 25th July, 1842, in favor of John Miles, against John 
Sorrells, upon which a fieri facias issued, on the 5th August 
next thereafter, was placed in the hands of the sheriff of 
that county, and by him levied on the land sought to be re- 
covered in this action. 'This execution was indorsed levied, 
but was returned without a sale having been made ; process 
in the nature’of a venditionit erponas was then issued, direct- 
ing the sheriff to sell the land thus levied on, on which he 
returned that he had sold the lands at the court house door 
of his county, at public sale, and that the plaintiff became 
the purchaser, for the sum of twehty dollars. 

‘The plaintiff then produced the sheriff’s deed, from which 
it appeared that he became the purchaser of the land in con- 
troversy on the Ist of February, 1843. 

The defendants then proved and read to the jury, a deed 
from John Sorrells to the defendant, Smith, dated 22d day 
of January, 1842, by which the land described in the the de- 
claration was conveyed to the latter. This deed was placed 
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in the office of the clerk for registration, on the 25th August, 
1842, but was not recorded until December, 1842. Proof 
‘was adduced, tending.to show, that at this latter period, the 
plaintiff had actual notice of the deed. The question was, 
whether the defendant, Smith, had lost his right to the land, 
as against the plaintiff, by the failure to have it recorded in 
due time. Upon this point, the court charged the jury, that 
if the plaintiff, previous to his purchase at sheriff ’s sale, had 
notice of the deed from Sorrells to Smith, then he could not 
be regarded as a subsequent bona fide purchaser, without no- 
tice under the statute. 








L. B. Rosertson, for the plaintiff in error, contended, that 
to divest the rights of the plaintiff, acquired by his purchase, 
* it should have been shown that he had notice of the unregis- 
tered deed to Smith, previous to the rendition of the judgment 
in favor of Miles. Notice afterwards would come too late 
for any purpose. [14 Mass. Rep. 296; 4 Litt. Rep. 273; 9 
Pick. Rep. 105. 

2. The act of 1823, made notice of a previous unregister- 
ed conveyance, executed bona fide, operative against a sub- 
sequent purchaser. But the statute of 1831, (Clay’s Dig. 
154, § 20,) was intended to modify the law in this respect. 
It declares, that deeds, §c. recorded after the time limited by 
law, shall be valid and effectual from the period of their re- 
gistration, with a proviso, that such registration shall not af- 
fect the rights of creditors and purchasers, which shall have 
previously vested. 

If Miles had purchased at the sale under his own execution, 
issued upon a judgment rendered after the expiration of the 
time prescribed for registration, his title would have been 
good ; and it is conceived the plaintiff’s is equally valid. 
The judgment became an operative lien from the time it was 
rendered, which was more than six months from the making 
of the deed from Sorrells to Smith ; and the subsequent regis- 
try should not impair its lien. [1 Ala. Rep. 316; 3 Id. 560; 
6 Id. 45, 480; 7 Id. 53, 64.) 


P.M. Auuison, for the defendant in error, insisted upon 
these points: 1. When the plaintiff in an action to recover 
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the possession of land,claims by purchase at a sale under ex- 
ecution, it is necessary to show, that the defendant in execu- 
tion had a legal title when the judgment -was obtained, tq 
entitle him to recover. [4 Ala. Rep. 584.] From that time 
a lien attaches upon the real estate of the debtor. [3 Ala. 
Rep. 560.] 2. The judgment in favor 6f Miles only operated 
to restrain Sorfells’ control over his lands, so as to prevent 
him from defeating its satisfaction by an alienation ; but it did 
not divest him of the title to it. [2 Stew. Rep. 401; 1 N. 
& McC. Rep. 405. ] 

3. The plaintiff can only be regarded as a purchaser from 
the date of his deed from the sheriff—he can only recover 
damages from that time; and can go back to the judgment 
merely to ascertain what estate or interest he purchased. A 
sale by the sheriff may be within the statute of frauds. (Clay’s 
Dig. 205, $ 17; 216, § 72; 3 Ala. Rep. 20; 6 Id. 204; 7 Id. 
115; Minor’s Rep. 331.] 


COLLIER, C. J.—The second section of the act of 1823, 
in respect to the registration of deeds, enacts, that any deed 
or conveyance of lands, &c. lying in this State, which shall 
be made after its passage, shall be void against a subsequent 
bona fide purchaser, or mortgagee, for a valuable considera- 
tion, unless the same shall have been acknowledged, &c., and 
lodged with the clerk of the county court of the county in which 
the lands, §c. are situated, to be recorded. [Clay’s D. 154,§ 18. } 
By the first section of the act of 1828, ‘concerning regis- 
tration of deeds and patent,” it is declared that “all deeds 
recorded within six months from the date of their execution, 
shall have force, and be valid and operative between thé par- 
ties thereto, and subsequent creditors and purchasers; and 
all deeds recorded after the expiration of six months, shall be 
valid and operative from the date of their registration, as to 
creditors and subsequent purchasers: Provided, the same 
shall be valid at all times, between the contracting parties 
thereto.” [Clay’s Dig. 256, ¢ 8.] 

These statutés, as their terms import, are intended to pro- 
vide for the recording of deeds, &c., and declare the conse- 
quence of a failure to comply with their requisitions. The 
object of registration is to give notice of the existence of the 
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instrument, and thus prevent subsequent purchasers and oth- 
ers from being prejudiced by secret conveyances ; it has con- 
«sequently been held so often, as to be now regarded the set- 
tled doctrine, that actual notice of the existence of a deed is 
equivalent to its registration. See the cases on this point colla- 
ted in 2 Kinne’s Comp. 192-3 ; "2U.S. Dig. 41, $$ 380 to 385. 
The registry of a deed in contain to iilidactions of a 
statute, is constructive notice of it, conclusive upon subse- 
quent purchasers and others against whom it is made to ope- 
rate. See cases cited in 2 Kinne’s Comp. 194-5, and in 2 U. 
S. Dig. 34 to 48. And where one is in possession of premi- 
ses, a purchaser is charged with an implied notice of the na- 
ture of his title. [2 Mylne & K. Rep. 629; 2 Sch. & Lef. 
_ Rep. 327; 16 Ves. Rep. 249; 1 Meriv. Rep. 262; 2 Sum. 
Rep. 486; Ohio L. Ins. & Trust Co. Co. v. Ledyard, and 
Smith & Co. v. Zurcher, use, &c. at this term, and cases 
there cited.] In Jackson v. Burgott, 10 Johns. Rep. 468, the 
court considered that the question whether notice in any oth- 
er manner than by registration would defeat a subsequent 
purchaser, depended upon the construction of the statute, 
and concluded that such notice was not merely a trust or 
equity, binding on the conscience. That ‘in the case of a 
second purchaser with notice, noestate passes to him by the 
deed ; consequently the cognizance of notice belonged as 
well to a court of law as equity. 

The case of Avent v. Read, 2 Stewt. Bep. 488, was com- 
menced in 1822, and its decision was consequently not in- 
fluenced by either of the statutes above cited. It was there 
said, that “the act of 1811, only restrains the operation of 
deeds of:land, for a failure to have them registered, against 
subsequent and bona fide purchasers, and mortgagees without 
notice, without saying any thing of creditors ;” and that ‘re- 
gistration by the vendee, seems not to have been made ne- 

‘eessary to give title as against the vendor’s creditors.” It 
was added, that a purchaser under execution might have 
: been considered as standing in the situation of the judgment 
creditor, if it would avail him any thing. But as the statute 
did not require a deed to be recorded as against creditors, it 
- Should have been referred to the jury to inquire whether the 
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proof showed that the purchaser had notice of the previous 
salé and conveyance by the defendant in the judgment. 

We have seen that the subsequent act of 1828, declares 
that deeds duly recorded within the time it prescribes shall 
‘‘be valid and operative between the parties thereto, and 
sitbsequent purchasers and creditors ;” and if recorded after 
that time, shall operate “from the date of their registration 
as to creditors and subsequent purchasers : Provided, that the 
same shall be valid at all times between the contracting par- 
ties thereto.”” 'T'aking this entire section together, it seems 
to us to indicate the intention of the legislature to postpone 
the purchasers of land claiming under conveyances not duly 
registered, to the bona fide claims of purchasers and credi- 
tors. If this conclusion were doubtful, upon a just inter- 
pretation of the body of the section, the proviso in declaring 
that a deed shall be valid between the parties, without re- 
ference to its registration, in effect provides, that without it, 
it shall be inoperative against persons coming within either 
of the categories mentioned, of purchaser or creditor. The 
material question then, in the case at bar, is, whether a cre- 
ditor at large may defeat a conveyance, by setting up the 
failure to register it in due season, or in what condition must 
he be placed to authorize him to insist upon the omission ? 

By a statute of Virginia, it is enacted, that all bargains, 
sales, and other conveyances whatsoever, of any lands, &c., 
which shall thereafter be made and executed, shall be void 
as to all creditors, and subsequent purchasers, for a valuable 
consideration, without notice; unless they shall be acknow- 
ledged or proved, and lodged with the clerk, to be recorded, 
according to the directions of the act; but the same as be- 
tween the parties and their heirs, and as to all subsequent 

_purchasers with notice thereof, or without valuable conside- 
ration, shall nevertheless be valid and binding. [1 v. Rev. 
Code, 1819, 362.] In Guerrant v. Anderson, 4 Rand. Rep. 
208, the Court of Appeals of that State, in construing this 
enactment, makes void all deeds, (of the description embra- 
ced by it, which are not regularly lodged for registration,) 
‘Cas to creditors, absolutely, and without qualification; and 
as to subsequent purchasers with the qualification, for valuable 
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consideration, and without notice.’”?’ The words “for valua- 
ble consideration” in the section, certainly have no applica- 
tion to creditors, there being none of any other denomination ; 
nor have the words “ witheut notice,” which make a part of 
the qualification of a purchaser to resist the unrecorded deed, 
any relation to a creditor, either by its position in the sen- 
tence, or its context.” The court further said, that before 
the words “for valuable consideration without notice,” were 
inserted in the act, a court of equity would postpone a subse- 
quent purchaser on the ground that he was guilty of a fraud 
in purchasing what he knew, in justice belonged to another, 
though the unregistered deed was void at law. But, “since 
the insertion of those words in the statute, that rule has be- 
come a rule of law; but that rule was never extended by a 
court of equity to creditors nor was it intended to be so ex- 
tended by the legislature ; because though a creditor has no- 
(tice of an unrecorded deed, he commits no fraud by credit- 
‘ing the grantor upon his general responsibility. If, in the 
lawful pursuit of his rights, he gets a lien on the property, 
by the delivery of an execution to the proper officer, as in the 
case before us, or otherwise, having equal equity with the 
party claiming under the deed, he falls within the settled 
| rule of equity ; that between parties having equal equity, he 
_ who has the law also, shall prevail.” 

It is provided by a statute of Massachusetts, that “no bar- 
gain and sale, or other conveyance, of any estate in fee sim- 
ple, or for life, and no lease for more than seven years from 
the making thereof, shall be valid and effectual, against any 
person other than the grantor and his heirs and devisees, and 
persons having actual notice thereof, unless it is made by a 
deed recorded,” &c. The effect of this statute has been 
several times considered by the Supreme Court of that State. 
In Farnsworth v. Childs, 4 Mass. Rep. 641, the case of a sec- 
ond purchaser, and an attaching creditor, were considered 
identical as it respects the effect of the notice; it was there 
held, that when express notice of a. conveyance not accom- 
panied by a change of possession is given to any person, and 
he shall soon after levy his execution upon the estate, as the 
property of the grantor,.or take a. second conveyance from 
him, before the grantee has had a reasonable time to put his 
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deed upon record, the first grantee shall hold. So where the 
defendant levied his execution upon land, which he knew 
had been previously conveyed to the plaintiff in the action, 
it was adjudged that the plaintiff was entitled to recover. 
[Davis v. Blount, 6 Mass. Rep. 487.] T'o the same effect is 
Prescott v. Heard, 10 Mass. Rep. 60; Brown v. The Maine 
Bank, 11 Ib. 153.] In the latter case it was said, that a title 
by an unregistered deed is not complete, and will not avail 
against all persons; but it will avail, if bona fide and for a 
valuable consideration, against a subsequent conveyance or 
transfer, whether by deed or attachment and execution, where 
the purchaser or creditor has had actual notice. So in Priest 
v. Rice, 1 Pick. R. 164, it was held, that a creditor knowing 
of acouveyance of land made by his debtor, for a valuable 
consideration, which is not registered, cannot by an attach- 
ment and levy upon the land, obtain a title against the gran- 
tee. The court observed, that “the execution and delivery 
of the deed, completes the transfer from the grantor to the 
grantee ; the registry is to give notice, that others may not 
be prejudiced. Actual notice proved, is, to the person af- 
fected by it, as useful, and ought to be attended with the 
same consequences, as public notice in the registry, and im- 
plied notice, arising from possession under the deed, is as ef- 
fectual as actual notice.” It was attempted at the bar, to 
distinguish between creditors whose debts accrued before and 
after notice of a conveyance ; but the distinction was denied 
by the court. See also Cushing v. Hurd, 4 Pick. R. 253; 
Moore v. Watson, 1 Root’s R. 388. 

The statute of New Jersey enacts, that every deed or con- 
veyance of lands, to any purchaser, shall be void and of no 
effect against a subsequent judgment creditor, or, bona fide 
purchaser or mortgagee, for a valuable consideration, not 
having notice thereof, unless such deed or conveyance shall 
be acknowledged, or proved and recorded, or lodged for that 
purpose within fifteen days after the time of signing, sealing 
and delivering the same. In the construction of this statute, 
it has been held, that “the want of notice is as essential to 
the protection of a judgment creditor, as of a purchaser, or 
mortgagee. Such is the grammatical construction of the lan- 
guage of the section ; and such too, it may be fairly presum- 
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ed, was the intention of the legislature; otherwise, persons 
with a full knowledge of an honest transfer of real estate, 
might trust the grantor, and then obtaining a judgment, defeat 
the bona fide purchaser, who from negligence or ignorance, 
had omitted to have his conveyance recorded.’’ When judg- 
ment is rendered on an attachment, and not earlier, the plain- 
tiff acquires the character of a ‘judgment creditor ;”’ and if at 
that time, he has notice of the previous conveyance, he is 
not entitled to the rights secured by the statute to a ‘“ judg- 
ment creditor,” [Garwood v. Garwood, 4 Hals. R. 193. | 

In Smith & Co. v. Zurcher, supra, we held, that notice to 
a creditor before his lien attached upon personal property, 
which had been mortgaged, would give the mortgagee a pre- 
ference over the judgment and execution of the former. This 
‘ease turned upon the construction of the first section of the 
act of 1828, ‘more effectually to prevent frauds and fraudu- 
lent conveyances, and for other purposes,” which provides 
that deeds, &c. of personal property, in trust to secure debts, 
shall be recorded in the office of the clerk of the county court, 
&c., “or else the same shall be void against creditors and 
subsequent purchasers, without notice.” [Clay’s Dig. 255, 
§ 5.] It is here decided, that the notice, within the mean- 
ing of this statute, applies as well to creditors as subsequent 
‘purchasers. 'The cases cited from Massachusetts and New 
Jersey, maintain the same doctrine upon statutes, not mate- 
rially variant in this respect, from those in force in this 
State. 

The terms of the Virginia statute are essentially different 
from those of the other States referred to, as well as our own. 
This is abundantly shown, not only by the act as we have 
cited it, but from what was said by the court in Guerrant v. 
Anderson, supra, ‘The phraseology employed and the for- 
mation of the sentence, it was thought, clearly indicated, that 
the words “without notice,” did not refer to “creditors,” 
but to “subsequent purchasers.” With this construction we 
are not inclined to find fault. 

The act of 1823, we have seen, only makes the registra- 
tion of a deed of lands necessary as it respects “a subsequent 
bona fide purchaser, or mortgagee, for a valuable considera- 
tion, not having notice thereof.’’ The act of 1828, first ci- 
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ted, merely declares, that deeds shall at all times be valid 
between the contracting parties.; if recorded in six months 
shall not only be valid between the parties, but as to credi- 
tors and subsequent purchasers ; and ‘if recorded after the ex- 
piration of that period, shall be operative from the time of re- 
gistration, as to “creditors or subsequent purchasers.” 'This 
statute, it must be observed, says nothing about the effect of 
notice, to impair the rights of creditors and purchasers. Not- 
withstanding the silence of the statute in this respect, we 
apprehend there can be no question but actual notice of an 
unregistered deed would operate to postpone a subsequent 
purchaser. ‘The doctrine which accords to notice in fact, 
the effect that results from registration, in conformity to a 
statute, it is said, turns upon the question of fraud. If one, 
with the knowledge that his vendor, or mortgagor, had con- 
veyed absolutely, or conditionally, to another person, pur- 
chases the same land, it would be a fraud in him to insist up- 
on his purchase, because the first deed was not registered. 
He was informed of its existence, and if he had read it from 
the record would have learned nothing more. Registration 
was required for the purpose of giving information, and if 
this end is effected in any other manner, neither reason or 
justice demand, that a subsequent purchaser should be pre- 
ferred to one who claims under a prior unregistered deed. 
See the American cases collected in 2 Kinne’s L. Comp. 193 ; 
Fenno, et al. v. Sayre & Converse, 3 Ala. Rep. 458. See 
also, 10 Pick. Rep. 72; 3 Stew. & P. Rep. 397. But will 
this reasoning apply to a creditor of a grantor? Or are 
our registry acts to be regarded as parts of an entire system, 
and construed tn pari materia, so that when ‘the act of 1828, 
made registration necessary as to creditors, the notice recog- 
nized by the statute of 1823, immediately referred itself as 
well to creditors at large, as to purchasers? Or do not the 
two acts of 1828, provide for every thing, and even more 
than is embraced by the section of the act of 1823, which is 
recited ; if this be so, is not that section repealed by implica- 
tion? 

We will not now stop to answer these questions. It may, 
however, be remarked, that we cannot very well perceive 
how fraud can be attributed to a creditor, who, with the 
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knowledge of-an unregistered deed, credits the grantor upon 
his general responsibility. See-4 Rand. Rep. 208 ; 1 Metc. 
Rep. 212. 

Surely it cannot be important that a purchaser should have 
his deed recorded in order-to protect himself against the cre- 
ditor of his vendor, who has no lien, either by the levy of an 
attachment, or the recovery of a judgment. Under such cir- 
cumstances, if the grantor were himself the proprietor of the 
land, he might, in despite of the creditor sell and convey the 
same, so as to prevent its appropriation to the payment of the 
debt. A deed, whether registered or not, is operative be- 
tween the parties, within the express terms of the statute, 
and the grantee must be allowed to occupy a position as fa- 
vorable as the grantor, in respect to the creditors of the lat- 
ter. Ifthe grantor, again invested with the title, could sell, 
so as to impart to his purchaser a good title, why should not 
a previous purchaser be permitted to register his deed so as 
to prevent creditors from acquiring liens afterwards? We 
have seen that the act of 1828, first cited, expressly provides 
for the recording of deeds, after the expiration of six months, 
and declares that they shall operate “from the date of their 
registration, as to creditors and subsequent purchasers.” 

In the case at bar, the deed from John Sorrells to the de- 
fendant, Smith, it is said, is dated the 22d January, 1842; the 
judgment under which the plaintiff claims was rendered on 
the 25th July of the same year, a few days after the six 
months had expired. The effect of the judgment was to 
give to the plaintiff therein, a lien upon the real estate of the 
defendant, of which he was the legal proprietor, or of which 
he had beén, and had not so disposed of the property as 
against creditors, as to free it from liability for his debts. 
See Morris v. Ellis, 3 Ala. Rep. 560; Campbell, use, &c. v. 
Spence, et al. 4 Ala. Rep. 543. If the purchaser has omit- 
ted to record his. deed within the six months, and a judg- 
ment is then recovered against the “vendor, that judgment 
will operate as a lien on the land, which a subsequent regis- 
tration cannot override or defeat. T'o hold otherwise, would 
be to allow a deed not recorded within the time , prescribed, 
when afterwards registered, to relate back and defeat the 
liens of creditors. ‘This we have seen, is prohibited by the 
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statute. [See Bryan v. Cole, 10 Leigh’ s Rep. 497 ; 2 Lo- 
max’s Dig. 367-8. } ~ 
The lien, then, of the judgment creditor attached previous 
to the time sahali the deed from Sorrells to Smith was 
lodged with the clerk to be recorded, and the land was con- 
sequently subject to sale under his execution. Whether the 
purchaser from the sheriff was informed of the existence of 
the unregistered deed, after the rendition of the judgment, is 
not.at all material. For we have seen that he may invoke 
the lien of the judgment creditor, to perfect his title. [Avent 
v. Read, supra.] As no evidence was adduced to show that 
Miles had notice of the sale to Smith, previous to the rendi- 
tion of his judgment, it is unnecessary to inquire whether an 
actual notice would have impaired his lien. From what has 
been said, it follows that a notice to the plaintiff in this case, 
in December, 1842, after the lien of the judgment attached, 
does not in any manner affect the title he acquired under the 
judgment, execution, and sheriff’s deed. It remains but to 
add, that the judgment is reversed and the cause ‘remanded. 
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GRAVES v. THE STATE. 


1. A publication that the prosecutor was charged and proven guilty, by the 
affidavits of some seven or eight of the most respectable gentlemen of the 
county, of both fraud and lying, is not justified by the production of affida- 
vits used before an ecclesastical tribunal, upona charge preferred by the 
defendant against the prosecutor; and when so produced, it is competent ° 
for the proseution to inquire what was the decision of that tribunal. 
2, Evidence of witnesses, thdt the impression and conviction produced on 
their minds, by the evidence before the eclesiasticnl tribunal, was different 
from its decision—or of the opinions expressed by others, as their decision 
and conviction upon the same evidence—or of the impression and belief 
in the community, whether the evidence established the charges, is inad- 
missible in mitigation of damages. The effect of such eyidence, is to put 
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the opinions of others in the stead of the verdict of the jury upon the same 
evidence. 

3. Evidence that the prosecutor, previous to the publication, had used vio- 
lent, abusive and slanderous words concerning the defendant, which had 
been communicated to him about a month previous to the publication, is 
not admissible in mitigation of damages; it not appearing that the defend - 
ant’s publication was provoked by, or in any manner connected with, the 
previous slanderous words of the prosecutor. 


‘Questions referred as novel and difficult by the Circuit 
Court of Dallas. 


InpictMent for a libel, by a publication in the form of a 
hand-bill, directed to the public; containing divers false, 
scandalous and malicious matters, of and concerning Ebene- 
zer Hearn, and of and concerning charges alledged against 
the character of the said Ebenezer Hearne, in the year 1831, 
according to the tenor and effect following, that is to say: 
that in ’31, [meaning in the year of Our Lord, 1831,] the 
Rev. E. Hearn, [meaning the said Ebenezer Hearn,} who 
was most prominent in the conference, was charged, and pro- 
ven guilty, by the affidavits of some seven or eight of the 
most respectable gentlemen in the county, of both fraud and 
lying ; if any question this, I will show the documents. But, 
oh!” &c. 

On_ the trial, the defence was, that the words set out in the 
indictment, the publication of which was. not controverted, 
were in fact true. ‘T'o establish this, the defendant produced 
other evidence, given at a church trial, had at Lebanon, in 
Dallas county, previous to the publication, the subject of the 
indictment, on certain charges preferred by Graves against 
Hearne, two of which were for fraud and lying—the evi- 
dence given upon that trial having a tendency to establish 
the truth of the charges. After the defendant had produced 
this evidence in the cause, the State then proposed, upon a 
cross examination of the witnesses, to prove what was the 
decision of the committee, or persons constituting the tribu- 
nal upon that evidence. The defendant objected to this, but 
the court allowed the witnesses to answer, and they stated 
the decision was, that Hearne was not guilty. 

After this ruling by the court, and proof to the jury, the 
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defendant proposed to show, by certain persons then present 
as witnesses, and who were also present at the church trial, 
and heard the evidence upon which the church decision was 
had, that the impression and conviction produced by such 
evidence on their minds, was different from the decision. 
This evidence was offered on the ground that it was good in 
mitigation of damages. It was, however, rejected by the 

court. 

The defendant then proposed to show, in mitigation of 
damages, what the persons present and hearing such evidence 
expressed as their decision and conviction upon the same. 
This also was refused. 

The defendant then proposed to show in mitigation of 
damages, what was the general impression and belief in the 
community, as to whether the evidence did establish and 
prove said charges, as alledged in the words contained in the 
indictment. ‘This was also refused. 

The several questions of law arising out of the matters sta- 
ted, were reserved by the presiding Judge, as novel and dif- 
ficult, and the .defendant having been convicted, they are 
brought here for revision. 











Epwarps and G. W. Gaye, for the defendant. 
Cuarke, (Attorney General,)and G. R. Evans, for the 
State. 


GOLDTHWAITE, J.—1. The first question on this re- 
cord is, whether it was competent for the prosecution to show 
what was the decision of the eclesiastical tribunal on the evi- 
dence before it. It seems that the defendant introduced this 
evidence to prove the truth of the published words ; but we are 
not informed by the reservation of this point, whether the 
court below admitted the proof as a matter of justification; 
or whether it was considered proper in explanation of the 
quo animo, or in mitigation of damages. It is only in the 
first connection that it is neccessary now to consider the ques- 
tion ; because, if admitted in either of the two last mentioned 
aspects, it is very clear, the decision was as much a matter to 
be put before the jury as the charge itself, or the evidence in 
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support of that. We understand the counsel for the defend- 
ant here to claim, that his publication asserted only, that the 
prosecutor had been charged in a certain manner with fraud 
and lying ; and, therefore, proof that he had been so charged 
was sufficient to exeulpate the defendant. In our judgment, 
however, the words set out in the indictment, impute to the 
prosecutor, not merely that he-had been charged in the man- 
ner asserted, but also that the charge had been proved against 
him. If the charge of lying and fraud was not sustained by 
evidence, it then became material to inquire into the quo an- 
imo with which the publication was made, and in this con- 
nection it was entirely proper to show, that the tribunal be- 
fore which the defendant had charged the prosecutor had 
acquitted him upon the evidence before it. In the publish- 
ed words, there is no reference by name to the persons who 
had thus charged the prosecutor ; and therefore it is unneces- 
sary to determine how far slanderous words may be justified 
by giving another as.the author by whom the same assertion 
had previously been made. We may remark, that although 
there are decisions which recognize such as a.legal rule, (Da- 
vis v. Lewis, 7 Term, 19,) yet it is now denied, both in 
England and the courts of this country. [Bennett v. Ben- 
nett, 6 C. & P. 588; De Crespegny v. Wellesley, 2 M. & P. 
695 ; McPherson v. Daniels, 10 B. & C. 263 ; Dale v. Lyon, 
10 John. 447; Treat v. Browning, 4 Conn. 408.] Upon 
principle it scarcely seems to admit of doubt, that one wrong 
doer cannot shelter himself from responsibility, when he ma- 
liciously repeats the false assertion of another, although at the 
time of publication he mentions the source from which it 
sprung. Here, however, there was no reference by name to 
the persons making the affidavits in support of the charge, 
and therefore, if the less modern rule were conceded to exist, 
the case would not be brought within it. We are entirely 
satisfied, it was proper for the prosecution, in the connection 
in which the defendant’s evidence was admitted, to put the 
decision of the eclesiastical tribunal as a fact before the jury. 

2. Having shown, that prima facie, the published words 
are to be considered as a charge by the defendant, that the 
prosecutor had been guilty of fraud and lying, it rested with 
the defence to show the truth of the charge, or to divest the 
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publication from the presumption of malice, arising out of its 
falsity. [Greenl. Ev. 21.] If it was proper for the defend- 
ant in mitigation of damages, to show his belief of the charg- 
es, at the time of publication, without a distinct admission, 
that in point of fact they ‘were untrue—which, however, it has 
been held cannot be done, (4 Wend. 659,)—yet the evidence 
offered had no tendency to shed light upon that point. ‘The 
‘evidence was before the jury, and from that the impression 
upon the mind of the defendant was to be ascertained, if im- 
portant to be ascertained, in connection with the question of 
either malice or damages. The effect produced by it upon 
the opinions of others hearing it, was not a proper subject of in- 
vestigation, as it could lead to no other result than the substi- 
tution of those opinions, in the stead of the verdict of the jury, 
on the same testimony. The same objections apply to evi- 
dence of opinions expressed by others on the same state of 
facts, and to the impression and belief of the community. In 
every aspect in which this description of evidence was offer- 
ed, it amounted to nothing more than the opinion of others 
upon the testimony then before the jury for consideration. 
In our judgment there is no ground upon which to rest its 
admission. 

3. The only point remaining to be examined is, whether 
evidence of violent, abusive and slanderous words, used by 
the prosecutor concerning the defendant, previous to the pub- 
lication, and communicated about one month before that was 
made, was admissible under the circumstances of this case. 
The rule with respect to letting in evidence of this descrip- 
tion, is well laid down in Maynard v. Beardsley, 7 Wend. 
560, where it is said, slanderous publications by the plaintiff 
against the defendant may be shown, to extenuate the of- 
fence, provided there isa fair presumption that the libel char- 
ged was written in the heat of blood, and in consequence of 
the provocation. 'To the same effect is Child v. Homer, 13 
Pick. 503. If, however, there is no connection between the 
libellous matter published, it is said such evidence ought not 
to be admitted, (May v. Brown, 3 B. & C. 113.) It is diffi- 
cult tosay, what precise length of time will operate to ex- 
elude such evidence, and it may be that time alone will fur- 
nish no aid in settling the rule ; but in the case before us, it 
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does not appear that the defendant’s publication was provok- 
ed by, or in any manner connected with, the previous slan- 
derous words of the prosecutor. Not being shewn to fall 
within the rule indicated, the evidence was properly re- 
fused. . 

All the questions presented by the points referred, being 
thus decided, it only remains to add, that the judgment of 
the Circuit Court is affirmed. 











BORUM v. GARLAND & BORUM. 


1. A contract may be rescinded in part, and stand as to the residue, by the 
consent of the parties to it. 

2. If a charge of the court is considered ambiguous, an explanation of it 
should be asked at the time. It is not sufficient to reverse a cause, that 
the jury may possibly have been misled, where there was not any just 
ground for misapprehension. 


Error to the Circuit Court of Macon. 


AssuMPsiIT on a promissory note executed by the defendant 
in error, for the payment of $170, for the hire of two negroes, 
Dunk and Henry. The defendants pleaded non assumpsit, 
failure of consideration, and a tender of $95. 

From a bill of exceptions, it appears, that about the last of 
March, the boy Henry was whipped by the patrol, at the 
house of his wife, and on the next day, the plaintiff, at the 
request of the boy, gave him a pass, to return to the house 
where his wife lived, and on that day, or night, the boy ran 
away, without having returned to the possession of Garland, 
the hirer. 

On the next day, the plaintiff and Garland met, and after 
some conversation, in which the plaintiff, who was in bad 
health, became excited, and told Garland, that he should not 
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have the boy again, even if he came back, to which Garland 
replied, if you do not let me have him, I can hire other ne- 
groes. About the 8th of May, plaintiff wrote to Garland, in- 
forming him that Henry was in jail in Montgomery, and re- 
questing him to take him out, informing him that he should 
hold him responsible for the whole hire; to which Garland 
replied, refusing to have any thing to do with him. The 
tender was proved, and the money brought into court. 

Upon this proof, the plaintiff’s counsel asked the court to 
charge, that the declaration of the plaintiff, that the defend- 
ant should not have the slave if he returned, unless the de- 
fendant at the time treated it asa proposition for a rescission 
and assented to it, did not operate as a rescission of the con- 
tract; which charge the court gave, but charged the jury fur- 
ther, that if Garland elected to treat it as a rescission, it would 
have that effect, and plaintiff would have no right afterwards 
to complain of it, if it were so treated. 'To this charge as 
given, the plaintiff excepted. Other points were made in 
the court below, not now insisted on. Judgment for plain- 
tiff for the amount of money tendered, and for the defendants 
for the costs. . 

The assignment of error, brings to view the charge of the 
court. 








Cocke, for plaintiff in error. A proposition to rescind a 
contract, is not binding unless accepted at the time. [Story 
on Con. 52; 5 Greenl. 277.] 

The charge given was calculated to mislead the jury, as it 
left it doubtful whether the proposition might not be accept- 
ed at a subsequent time. [1 Ala. Rep. 423.] 

The contract was entire, and could only be rescinded in 
toto. [Chitty on Con. 276; 15 Mass. 319; 22 Pick. 546; 
23 Id. 283. | 


Betser, contra. The defendant had the right to consider 
the contract rescinded as to the boy Henry, and the jury 
have determined such to be the fact. [Chitty on Con. 275.] 

The present leaning of the courts every where, is to settle 
as far as possible, the controversy in one ‘suit, by allowing a 
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partial failure of consideration to be proved, to which this case 
bears a strong analogy. [2 B. & Adol. 320.] 





ORMOND, J.—It is doubtless true, as contended by the 
counsel for the plaintiff in error, that a party who claims a 
right to rescind a contract, must put the opposite party in 
statu quo, by returning, or offering to return, the subject mat- 
ter of the contract, if in his possession. But, notwithstand- 
ing this is the law, it cannot be questioned, that parties may 
by agreement rescind a contract in part, and permit it to 
stand for the remainder. The declaration of the plaintiff, 
that the defendant should not have the slave, Henry, any 
longer, if accepted, or agreed to, by the defendant, had the 
effect of rescinding the contract as to him, and left it in force 
as to the other slave, and whether it was accepted, or agreed 
to by the defendant, was for the jury to determine. 

' We agree fully with the argument urged, that to produce 
this rescission, the proposal must have been acceded to when 
it was made, and this leads to the consideration of what is re- 
ally the only question in the case, the meaning of the explan- 
atory charge of the court. The court having at the instance 
of the plaintiff, charged, that the contract was not rescinded, 
unless the defendant assented to the proposition to rescind, 
when it was made, added, “that if Garland elected to treat it 
as a rescission, it would have that effect, and plaintiff would 
have no right afterwards to complain, if it were so treated.’ 
We do not consider this explanation of the court open to the 
objections urged against it. It appears to be merely an am- 
plification of the charge, which had been previously given. 
The construction put upon it by the counsel for the plaintiff, 
makes it nullify the charge which had been given, and which 
this was certainly not intended to destroy, but to explain. 
This the court may have thought necessary, because the 
charge was framed by the counsel for the plaintiff. It is 
possible the court meant to say, that the “ assent’’ of the de- 
fendant to the plaintiff ’s proposition, might be shown by his 
conduct at the time, and subsequent, in connection with his 
reply. Be this as it may, we cannot perceive how the jury 
could have been misled by it. Whether the consent of the 
defendant is called his “assent,” or his “ election,” is wholly 
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unimportant, and if, when it was given, it was supposed there 
was any ambiguity in it, or that the court intended by the 
explanation to retract any portion of the charge which it had 
just given, application should then have been made to the 
Court, and an explicit response demanded. 

It is too late to speculate now upon the possibility that the 
jury may have misapprehended it, when there does not appeer 
to be any just ground for misapprehension. 

Let the judgment be affirmed. 








BERRYMAN v. THE JUDGE OF THE COUNTY 
COURT OF LAWRENCE. 


1, Where there is a mittimus showing the commitment of ,a party, upon a 
prosecution for bastardy, and subsequently a petition for a habeas corpus, 
and a recognizance executed in due form by the reputed father, a motion to 
quash the proceedings before the justice will not be sustained by the 
County Court, on the ground that there is no warrant in the papers, show- 
ing the arrest—all the papers reciting that the proceedings before the ex- 
amining justices were regular. The warrant might be substituted by an- 
other conforming to it, as nearly as practicable; or if it was shown that no 
warrant ever issued, or its production was necessary, the court might pro- 
tect the party by making a suitable order. 

2. Where the verdict affirms that the defendant is the real father of the bas- 
tard child of the woman by whom he was charged, it is sufficient; and a 
judgment thereon, which condemns the defendant to the payment of the 
sum prescribed by law as a consequence of the paternity, and directs a 
bond to be executed, with surety, for the annual payment of the sum ad- 
judged, though not entirely formal, will be sustained. 

3. A party on whom the paternity of a bastard child is established, by judg- 
ment, is liable to pay costs. 


Error to the County Court of Lawrence. 
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It is shown by the record, that this was a proceeding in 
bastardy, under the statute, against the plaintiff in error, up- 
on the affidavit of Ann Croft, that he was the father of a bas- 
tard child with which she was pregnant. Neither the affi- 
davit or warrant under which the arrest was made, are found 
in the transcript, but the fact above stated is recited in a war- 
ramt signed by the examining justices, by which upon a re- 
fuSal to enter into the usual recognizance, the defendant was 
committed to jail. The foregoing facts are reiterated in a 
petition subscribed and sworn to by the defendant, in which 
he prays the Judge of the County Court of Lawrence to dis- 
charge him from custody, and receive the recognizance re- 
quired by the justices. Again the same facts are reiterated 
in the recognizance into which the defendant, with his sure- 








ties entered. 
On the trial, the defendant excepted to the ruling of the 


court. From the bill of exceptions, it appears that at the 
term of the County Court to which the proceedings were re- 
turnable, the defendant moved to quash the same, because 
it does not appear that any complaint was made by Ann 
Croft to one or more justices of the peace as required by the 
statute ; or that any process ever issued requiring his arrest. 
Nor does it appear that Ann Croft was ever examined before 
any justice of the peace in the presence of the defendant touch- 
ing the charge made against him. Which motion was over- 
ruled by the court. 

An issue was then made up under the direction of the court, 
submitting to the jury the inquiry whether the defendant 
was not the father of a male child of Ann Croft. To which 
the jury responded that they ‘do find Alexander Berryman, 
the real father of said child.” T'hereupon, it was ‘consid- 
ered, adjudged and decreed by the court, that the defendant, 
the said Alexander Berryman, be condemned by the judg- 
ment of this court, to pay the sum of fifty dollars a year, for 
ten years, towards the maintenance and education of the said 
bastard child of the said Ann Croft; and that the said Alex- 
ander Berryman shall give bond and security for the due and 
faithful payment of said sums of money, yearly, as the sta- 
tute in such cases made and provided, requires ; and that the 
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said defendant pay the costs of the proceedings in this behalf, 


and that execution issue,” &c. 














T. M. Perens, for plaintiff in error, made the following 
points: 1. The proceeding in bastardy is quas? criminal, 
and must @onform strictly to the statute. It does not appear 
that the mother of the child was a single woman, that any 
warrant issued, or examination had preliminary to the pro- 
ceedings in the County Court. [Clay’s Dig. 133-4, $¢ 1, 2, 
3; Bettis v. Taylor, 8 Porter’s Rep. 564; Trawick v. Davis, 
4 Ala. Rep. 328.] The defendant does not appear to have 
waived any of the requirements of the statute. 2. A mitti- 
mus Was the first step taken in the case, instead of instituting 
an inquiry before the justices and allowing the defendant 
toexculpate himself. To this irregularity the defendant ob- 
jected as soon as practicable by the motion made to quash. 
See Trawick v. Davis, supra. 3. The inquiry was er parte 
and the judgment is not adapted to the issue and verdict. 
[Moody v. Keenan, 7 Porter’s Rep. 218.] It does not ad- 
judge that the defendant is the real father of the bastard 
child. [2 Sidf. Rep. 363; Ld. Raym. Rep. 1198; Doug. 
Rep. 662; 2 Mass. Rep. 156.] 4. The judgment is for costs 
—this is not allowable at common law, and they are not giv- 
en by statute in such cases. [Clay’s Dig. 134, § 4; Id. 316.] 
Besides, the statute prescribes the judgment. 


L. P. Waker, for the defendant in error, insisted, that it 
must be presumed that the examining justices acted according 
to law—in fact this is conceded in the petition for a habeas cor- 
pus. It cannot be known whether the reputed father con- 
troverted the charge against him before the justices of the 
peace ; from the record there can be no inference either way. 
In respect to the other points made for the plaintiff in error, 
they are fully answered by the case of Austin v. Pickett, 
Judge, &c., 8 Ala. Rep. . See also, 4 Ala. Rep. 328. 


COLLIER, C. J.—The act of 1811, enacts, that when 
any sigle woman who shall be pregnant or delivered of a 
child, which by law would be deemed a bastard, shall make 
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complaint, to any one or more justices of the peace for 
the county where she may be so pregnant, or delivered, 
as aforesaid, and shall accuse any one of being the, fa- 
ther of such child, it shall be the duty of such justice or jus- 
tices, to issue process to the sheriff, or coroner, or any con- 
stable of such county, against the person so accused as afore- 
said, and cause him to be brought forthwith before him. 
Further, it is made the duty of the justice, or justices, to ex- 
amine the female in the presence of the man alledged to be 
the father of the bastard child, touching the charge against 
him; and if he, or they, shall be of opinion that sufficient 
cause.appears, it shall be his or their duty, to bind the said 
person so accused in a bond with sufficient sureties, to ap- 
pear before the next County Court of the county ; and in the 
meantime to be of good behaviour. [Clay’s Dig. 133, 134, 
§§ 1, 2.) 

When the case is returned to the County Court, the ques- 
tion of paternity is to be determined by the court, or to be as- 
cer tained by verdict, if the defendant shall demand a jury tri- 
al. [C’s D. 134, $8; 4 Ala. R. 328.] No question arises in the 
present case as to the regularity of the mode in which the 
case was submitted to the jury. It is admitted by the de- 
fendant that the issue was properly framed. 

In Trawick v. Davis, supra, it was said, that if the pro- 
ceedings before the justice of the peace, were defective to 
such an extent as to make them void, a motion to quash 
should have been submitted to the County Court at the pro- 
per time, and came too late after the defendant had appear- 
ed, asked and obtained a continuance. We do not desire to 
be understood, as deciding, in the case referred to, that a 
motion to quash can be granted for a defect in the warrant 
issued by the justice, where the defendant appears in court, 
in obedience to a recognizance regularly taken, and in due 
form. However the law may be in such acase, we think the 
motion should not be granted, where, as in the case before 
us, the mittimus, the petition for a habeas corpus, and the 
recognizance all recite that regular proceedings were had be- 
fore the examining justices. The loss or absence of the war- 
rant certainly should not prejudice either party, and if it 
could not be found, it might be substituted by another con- 
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forming as near as practicable to it. Or if the defendant could 
make it appear that no warrant had ever issued, and that it 
was necessary to the protection of his rights that it should be 
produced, the court might in the one case dismiss, and in the 
other stay »proceedings until the warrant or a counterpart was 
produced. But in the condition of the record, we cannot 
see that the defendant could’have been injured by the ab- 
sence of the warrant, and his admissions estop him from say- 
ing that one never issued, and there is nothing to warrant the 

inference that it'was not entirely formal. 

The objections to the verdict and judgment are not well 
taken. It is explicitly affirmed by the jury, that the defend- 
ant is ‘‘the real father of said child,” viz: of the “son ef 
Ann Croft,”’ who is alledged by the verdict to be a bastard. 
The judgment does not reiterate in totidem verbis the aflir- 
mation of the verdict, but it adjudges the defendant to pay 
the sum prescribed by law, as a consequence of being ascer- 
tained to be the father of an illegitimate child; and directsa 
bond to be executed with surety, for the payment annually 
of the sum adjudged. Perhaps the judgment may have been 
more technical, but it is certainly sufficient to conclude the 
matters in issue. 

We cannot doubt the liability of the party to pay costs, 
on whom the paternity of a bastard child is established by 
judgment. Inall civil actions, the unsuccessful party is en- 
titled to full costs, unless the law otherwise direct. [Clay’s 
D. 316, § 20.] So in gui tam actions, or in suits in the nature 
thereof, the party prevailing in the suit shall be entitled to 
recover costs as in other actions atlaw. [Id. 331, §100.] 
And in criminal prosecutions, the accused, if convicted, is 
chargeable with costs. [Id. 442, $ 36.] Again; the wo- 
man making the complaint in acase of bastardy, if she fail to 
make it good is made liable for costs. [Id. 134, §5.] Thus 
leaving it to be inferred, that if the individual charged shall 
be shown to be the real father, he shall pay all costs. 

If the case at bar be neither a civil, criminal, or gut tam 
action, may it not be embraced under the general terms “or 
suits in the nature” of the latter? We think it perfectly 
clear, upon the statutes cited, that the defendant was proper- 
ly charged with costs; and to this may be added that such 
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has “wa the invariable practice in such cases, since the pas- 
sage of the act of 1811. Contemporanea erpositio fortissi- 
ma est in lege. 
It results from what has been said, that the judgment of 
the County Court is affirmed. 











NEWHOUSE, er au. v. MILES, er at. 


1. The objection to a bill that a person is improperly joined as a party com- 
plainant, is too late if taken for the first time at the hearing, and will then 
be disregarded, if it does not materially affect the propriety of the decree. 


Writ of Error to the Court of Chancery for the 1st Division. 


THe case made by the bill is this, viz: 

In 1841, Benjamin Newhouse and John S. Newhouse 
were indebted by note, as partners, to Sylvia Dale, in a con- 
siderable sum, to secure which Benjamin Newhouse execut- 
ed a mortgage upon certain premises. Afterwards, a mar- 
riage being in contemplation between Miss Dale and John 
S. Newhouse, these parties entered into a marriage settle- 
ment, in which it is stipulated, that all the real and personal 
estate, choses in action, &c. of Miss Dale, should be convey- 
ed to Charles Miles, to be held in trust for her sole and sepa- 
rate use, notwithstanding the contemplated marriage. In 
1842, after the marriage of the parties just mentioned, the 
firm of Benjamin and John S. Newhouse was dissolved, and 
the former stipulated to pay all the debts of the firm. 

The note not being paid, this bill was filed by John S. 
Newhouse, his wife and Miles, the trustee, as complainants, 
against Benjamin Newhouse, the mortgagor, and one Hunt, 
who is cltarged to hold an older mortgage on the same prem- 
ises. 

Answers were filed both by Hunt and Newhouse, the for- 
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mer setting out his mortgage, and conceding the truth of the 
matters stated in the bill; the latter admitting the execution 
of the note and mortgage, but insisting it was discharged by 
the marriage of Miss Dale with the other complainant, but 
denying all knowledge of the marriage settlement, and calling 
for proof, as well as insisting his stipulation to pay the debts 
of the firm, did not extend fo this note, as that was then, in 
no sense, a-debt of the firm. 

At the hearing, the objection was taken, that John S. 
Newhouse was improperly joined as a complainant in the 
bill. The Chancellor considered otherwise, and deeming the 
proof sufficient to sustain the allegations, decreed a sale cf 
the mortgaged premises—Hunt’s mortgage and the costs of 
suit to be first paid, and then that of Mrs. Newhouse, to her 
trustee, to her sole and separate use. 

Benjamin Newhouse prosecutes this writ of error, and 
here assigns, that John S. Newhouse was improyerly joined 
as a complainant in the bill, and also that it contains no 
equity. 


‘J. A. Campse.t, for the plaintiff*in error, insisted, that this 
was the bill of the husband as it is drawn. If intended as 
the bill of the wife, in relation to her separate estate, the 
husband is not a proper party. [Cox v. Murph, 2 Dev. & 
Bat. 257; Wake v. Parker, 2 Keen, 59; Owdon v> Camp- 
bell, 8 Simons, 551; Reeve v. Dalby, 2 Sim. & Stu. 464; 
Grant v. Van Schoonhover, 9 Paige, 255.] 


G. N. Stewart, contra. 


GOLDTHWAITE, J.—lIf it is conceded the husband, in 
the circyimstances of this case, is nota proper party complain- 
ant, yet the objection taken for the first time, at the hearing, 
is too late, and will be disregarded if it does not materially 
affect the propriety of the decree. [Story’s Eq. Pl. 417, $ 
544; Watertown v. Cowen, 4 Paige, 510; Erwin v. Fergu- 
son, 5 Ala. Rep. 158.] The objection might possibly. have 
been of some weight, if the decree had admitted the husband 
as a party in interest, so as to have given him the control of 
the fund ; but instead of that, it directs the money, when 
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received, to be paid over to the trustee of the wife, to her 
sole and separate use. A result precisely as it should be, if 
the husband was altogether omitted, or made a party de- | 


fendant. 
Decree affirmed. 











JAMES v. AULD & SPEAR. 


1. A judgment cannot be obtained against the sureties of a constable, by 
motion, for his default, after his death. In such a case, resort must be 
had to the common law for redress. 





Error to the County Court of Mobile. 
Fox, for defendant in error, submitted the cause 


ORMOND, J.—This was a motion against the sureties of 
a constable, for the failure of their principal, to return an exe- 
cution, he being dead at the time the motion was made. 
The justice rendered judgment against the sureties, from 
which they appealed to the County Court, where the judg- 
ment was reversed. From that judgment this writ is prose- 
cuted. 
In Orr v. Duval, 1 Ala. Rep. 262, it was held, that no 
judgment could be rendered on motion against the sureties 
of a sheriff, in the predicament of these. The act giying this 
summary proceeding against the sureties of a constable, does 
not differ from the statute authorizing a judgment on motion | 
against a sheriff and his sureties. 
The act of the 9th January, 1841, which was passed to 
remtnedy the defect in the existing law, pointed out in the 
case of Orr v. Duval, does not reach this case, as by its term 
it is confined to the sureties of sheriffs, who may be proceed- 
ed against, although their principal is not notified. The on- 
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ly act authorizing a motion in such a case as fhis, is the act 

of 1824, (Clay’s Dig. 219, § 87,) and that, by its express 

terms, ‘requires the judgment to be rendered against the con- 

stable and his sureties, and when that is impracticable, as in 

this case, the statute remedy cannot be enforced, and the 

party aggrieved must resort to the common law for redress. 
Let the judgment be affirmed. 





LYON v. BOLLING, er a. 


7 


1. Where several judgments against the maker and indorser of a promisso- 
ry note are recovered by the same plaintiff, the payment of the judgment 
against the latter, does not annul that against the maker ; but the indorser 
may be subsfitnted to it in equity, and have the advantage which it there 
affords for his reimbursement. If an execution has been issued and re- 
turned “no property found,” he may go into Chancery to subject the equit- — 
able estate of the maker to the satisfaction of the judgment; or he may 
resort to equity to cause conveyances of real property to be set aside, 
which the defendant has made, or caused to be made in fraud of his cre- 
ditors. 


“Writ of Error to the Court of Chancery sitting at Mobile. 


Tue plaintiff in error, who was complainant below, alledg- 
es in his bill, that the defendant, Thomas R. Bolling, on the 
1st day of Nevember, 1836, made his three several promis- 
sory notes, one at six, another at nine, and a third at ...... 
months after date ; each for the sum of $1250, and all paya- 
ble to the complainant. ‘These notes were indorsed by the 
complainant, for the accommodation of the maker, and at his 
special instance and request; and thereupon the defendant 
passed them to Diego McVoy, in payment of the rent of the 
Mobile Hotel for one year. 

When the notes became due and payable, the maker fail- 
ed to provide for their payment : whereupon the first and sec- 
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ond notes wéfe put in suit by the indorsee, who obtained 
judgments in the Circuit Court of Mobile county, against 
Bolling, as the maker, and the complainant as indorser ; both 
of which judgments against the indorser were satisfied by 
the complainant, after a return of “no property found,’ upon 
executions against the defendant’s estate. The third note 
was paid by the complainant without suit, and is now in his 
possession. All which several sums thus paid, amounted, at 
the time of filing the bill in this cause, to the sum of $4332 83 
with interest, &c. 

It isalso alledged, that the defendant purchased of Audley 
H. Gazzam, a tract of land, particularly described in the bill, 
on which he now lives, situated in Mobile county, that the 
defendant has made full payment for the same, and caused a 
deed to be executed by Gazzam, on the 10th December, 1842, 
to his son, Thomas T’. Bolling, instead of himself, who was 
the real purchaser. That at the time the purchase money 
was paid, the grantee in the deed was an infant, had no es- 
tate, either by inheritance or otherwise, distinct from his fa- 
ther, and consequently the means of purchase were all pro- 
vided by the defendant; that defendant took possession of 
the premises, shortly after his purchase, and has occupied 
them ever since—making extensive and valuable improve- 
ments thereon. 

Complainant explicitly charges, that in causing the deed 
to be executed by Gazzam to Thomas T. Bolling, the de- 
fendant intended to hinder and delay his creditors; and that 
the transaction was a direct fraud upon the complainant, to 
whom the defendant was, and still is, largely indebted. The 
defendant and his son refuse to give up the land to be sold 
for the payment of the several sums advanced,by the com- 
plainant for the former, as above stated, although the defend- 
ant has no other property within the complainant’s know- 
ledge, ‘out of which he can make the amount of the said 
judgment and notes.” 

The bill prays process of subpena against Thomas R. and 
Thomas T.. Bolling, and Audley H. Gazzam, that each of 
them may answer the same ; that the deed from Gazzam to 
Thomas T. Bolling may be delivered up, cancelled and set 
aside, and the land therein described, with its appurtenances, 
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may be sold to satisfy what may be due the complainant ; 
and that such other relief may be granted as may be just and 
proper, and the case may require. 

T. T.' Bolling answered, denying the allegations of the 
bill, so far as they impugned his title for fraud, and by his 
answer demurred. ‘'T’. R. Bolling filed a general demurrer to 
the bill, which the Chancellor adjudged to be well taken; 
- and accordingly dismissed the bill, at the complainant’s 
costs. 


G. N. Stewart, for the plaintiff in error, insisted, that by 
the payment of the judgments which McVoy recovered 
against the defendant, the complainant was _ subrogated 
to the rights of McVoy, and the liens consequent upon 
them. [1 Story’s Eq. 477.] It is admitted that it has been 
said, the right of cession only exists where the surety dis- 
charges a collateral contract, and will not survive the extinc- 
tion of the obligation of the principal debtor. [3 Mylne & 
Keene’s Rep. 183.] But this qualification is not supported 
by the later American authorities. [4 Rand. Rep. 444-5-7 ;, 
2 Call’s Rep. 103, 125; 1 Dess. Rep. 409; 2 Brock. Rep. 
159; 12 Wheat. Rep. 594.] The contracts of the complain- 
ant and defendant, though connected, are each distinct and 
perfect contracts, and the payment of that which is conse- 
quential will not, as against the indorser, extinguish the pri- 
mary undertaking. [3 M. & K. Rep. 183; Story on Bills, 
497.] The notes being reduced to judgment, they are merg- 
ed, and the indorser is entitled to control the judgments. 
[Story on Prom. Notes, 502.] It was not necessary that the 
judgments should have been assigned to give to the complain- 
ant the benefit of them. [1 Dess. Rep. supra; 12 Wheat. R. 
supra.] IfChancery had jurisdiction as to the two notes’on 
which judgments were recovered, in order to do complete 
justice, a decree might be rendered in favor of the complain- 
ant as to the third. ‘The fact that McVoy was not a party to 
the bill, did not authorize its dismissal generally, but it 
should have been dismissed without prejudice. As. to the 
main point, see 10 Leigh’s Rep. 394; 11 Ohio Rep. 451; 
12 Id. 
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J. A. Campse t, for the defendants in error. The payment 
of the judgments to McVoy extinguished them, and a court 
of equity will not revive them. If the complainant had de- 
sired to avail himself of these judgments against the defend- 
ant, T. R. Bolling, he should so have stipulated with Mc Voy 
when he paid them. [Pitman on Prin. & Surety, 115; 3 
Stew. Rep. 259; 10 Johns. Rep. 555; 8 Pick. Rep. 48; 2 
Wend. Rep. 369.] The doctrine of substitution only ap- 
plies as respects subsidiary securities ; consequently does not 
embrace the present. [1 Am. Dig. 393, $7; 2 Ala. R. 689; 
3 Id. 303; 7 Id. 318.] 








COLLIER, C. J.—It may be conceded, notwithstanding 
some adjudications to the contrary, that if a surety dischar- 
ges a judgment rendered against himself and principal joint- 
ly, the judgment is satisfied, and its legal efficacy destroyed. 
[1 Turn. & Russ. Rep. 230; 4 Russ. Rep. 277; 2 Mad. R. 
464; 3 Mylne & K. Rep. 183; Foster v. The Atheneum, 
3 Ala. Rep. 302, and cases there cited.] But in the case at 
bar, several judgments were rendered against the maker and 
indorser of notes, and the judgments against the latter were 
paid by himself ; the question is, whether, by these payments, 
the judgment against the maker of the notes became functus 
officio; or was their vitality suspended, subject to be resusci- 
tated whenever the indorser should seek their enforcement, 
with the view of reimbursing himself? 

It was said by Lord Eldon, in the case of Craythorne v. 
Swinburne, 14 Ves. Rep. 162, that “a surety is entitled to 
every remedy which the creditor has against the principal 
debtor, to enforce every security, and all means of payment ; 
to stand in the place of the creditor, not only through the me- 
dium of contract, but even by means of securities entered in- 
to without his knowledge, having a right to have those secu- 
rities transferred to him, though there was no stipulation for 
it; and to avail himself of all those securities against the 
debtor.”” Thisvery just and comprehensive statement of the 
law has been often reiterated, not only by the text writers, 
but in adjudged cases. [2 Brock. Rep. 159, 252; 1 Hill’s 
Eq. Rep. 275; 3 Sumner’s Rep. 410; Pitman on Prin. & 
Surety, 113; Cullum v. Emanuel & Gaines, 1 Ala. R. 23, 
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and cases there cited. But the authorities do not all agree as 
to the extent to which the doctrine of substitution shall be 
carried, in favor of a surety. Hodgson v. Shaw, 3 Mylne 
& K. Rep. 183, which professedly conforms to Copis v. Mid- 
dleton, 1 T. & Russ. Rep. 224, determines, that the surety 
who pays the debt of his principal, can only clajm for his re- 
imbursement such securities as continue in force against the 
principal debtor, and do not go back to him upon payment 
by the surety. Both these décisions affirm, that if the prin- 
cipal debtor mortgages an estate to the creditor, as a collate- 
ral security for his debt, in addition to a bond given to the 
creditor, by the principal, to which the surety is a party ; al- 
though the surety cannot, upon the payment of the money 
due, call upon the creditor to assign the bond, yet he has a 
right to stand in the place of the mortgagee, in respect to 
the mortgaged estate, which has not “ got back” to the debt- 
or, and compel him to assign the same. The reason the 
payment of the debt did not extinguish the mortgage, (which 
we have frequently held to be merely accessorial,) Lord El- 
don said, was, because the payment did not, as in the case of 
a bond, extinguish the security without a reconveyance; 
consequently there was something to assign or transfer. [Copis 
v. Middleton, supra.] . 

In Watts v. Kinney, 3 Leigh’s Rep. 272, the right of sub- 
rogation has perhaps been carried as far as in any other case 
that has fallen under our notice. There, a judgment was re- 
covered against the principal and his sureties, but no elegit, 
or other execution, was sued out within the year; the sure- 
ties satisfied the judgment. Jt was held, that the sureties 
had a right to be substituted in equity to the benefit of the 
lien of the creditor’s judgment, upon the lands of the princi- 
pal, in preference to a foreign attachment, sued out by anoth- 
er creditor, after the judgment was obtained. Favorable as 
this case is, to the interest of sureties, it is very fully sus- 
tained by Worthington v. Ferguson, 4 Har. & Johns. Rep. 
522, and Creager v. Bengle, 5 Id. 234.] 

In Clason v. Morris, 10 Johns. 526, certain persons as sure- 
ties, indorsed the note of their principal; suit was brought 
against the principal by the indorsee, who recovered a judg- 
ment, and afterwards sued the indorsers and obtained a judg- 
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ment against themalso. ‘The indorsers paid the plaintiff the 
amount of the debt, and an assignment was made of the judg- 
ment against the principal. The court decided, that the in- 
dorsers stood in the place of the indorsee, and might avail 
themselves of the judgment in his favor to recover the mo- 
ney paid by them, from their principal. To the same ef- 
fect is Brahan & Atwood v. Ragland, et al. 3 Stewt. Rep. 
247. 

It has been held, that where’one person gives his own bond 
for duties on goods imported by another, and afterwards dis- 
charges the same, although the obligor cannot be placed in 
- the condition of the United States in a claim against the im- 
porter, under the act of Congress, yet upon general principles 
of equity, the obligor will be substituted in the place of the 
United States as a creditor, and entitled to the same _prefer- 
ence in respect to other persons. [Enders v. Brune, 4 Rand. 
Rep. 438. ] 

We think it clearly inferable from the principles stated, 
that an indorser, by satisfying a judgment against himself, 
does not necessarily destroy one that has been rendered against 
the maker of the same note. The indorsement was in itself 
a substantive contract, consequential to the making of the 
note ; the judgments were several, and the indorser, as be- 
tween himself and the maker, liable only, in the event that 
the latter was unable to pay. True, the holder of indorsed 
paper, though he recover several judgments against the par- 
ties to it, is entitled to but one satisfaction, yet it does not 
follow, that if the indorser satisfy a judgment against himself, 
that he is not entitled to enforce in the name of the holder 
judgments obtained by the latter against the previous parties, 
for the purpose of reimbursing himself. Perhaps in such 
case, the right of substitution could only be made available 
in equity, as a court of law might not, consistently with its 
principles, look into the equities of the parties, and if an exe- 
cution were issued on the judgment against the maker, would 
probably quash it, upon the allegation that the plaintiff had 
received one satisfaction of the indorser. 

Upon the payment of the judgment by the indorser, the 
maker would not be entitled to receive the note; that, accord- 
ing to our practice, would remain in the files of the court 
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rendering the judgment, subject to be withdrawn by leave of 
court, by one who proposed to use it for a legitimate purpose. 
The judgment against the maker, would be no more dis- 
charged by the mere fact of payment of the judgment against 
the indorser, than would a mortgage which had been taken 
as a collateral security. In the former, satisfaction should 
be entered of record, or evidenced in some other manner; in 
the latter, to reinvest thé mortgagor with the title, a recon- 
veyance, or some other equivalent act is necessary. 

To show that a payment by the indorser, does not neces- 
sarily annul the judgment against the maker, the cases of 
Clason v. Morris, and Brahan & Atwood v. Ragland, et al. 
supra, are conclusive authority. ‘There it was held allowa- 
ble to continue its vitality, by an arrangement between the 
indorsee and indorser, by which the former assigned it to 
the latter. 

We deduce from this course of reasoning, the right of the 
indorser, upon paying a judgment recovered against himself, 
tojbe substituted in equity to a judgment in the name of the 
same plaintiff against the maker of the paper. And if, in 
such case, an execution has been issued and returned ‘no 
property found,” he may go into Chancery to subject the 
equitable estate of the defendant, to the satisfaction of the 
judgment. See Roper v. McCook and another, 7 Ala. Rep. 
318. For the same purpose he may resort to equity to cause 
conveyances of real property to be set aside, which the de- 
fendant has made, or caused to be made, in fraud of his 
creditors. 

In respect then to the two notes on which judgment was re- 
covered, the bill makes out a proper case for equitable interposi- 


‘tion. Whether in view of the insolvency of the defendant 


at law, the jurisdiction being thus far unquestionable, it would 
not be competent if there should be an excess arising from 
the sale of property found liable to the judgments, to direct its 
appropriation to the payment of the note on which no suit 
has been brought, we need not now consider. 

It results from what has been said, that the decree dismiss- 
ing the bill must be reversed, and the cause remanded. 
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HARRISON v. HARRISON, er at. 


1. The effect of our statute authorizing the Orphans’ Court te compel an ad- 
ministrator to distribute the estate after eighteen months, is not to limit the 
jurisdiction of the court to cases where no willis made. It merely ascer- 
tains the period when the estate shall be distributable. 

2. After the expiration of eighteen months, all assets not specifically be- 
queathed, and which are usually the subject of sale, are distributable by 
the direction of the Orphans’ Court. 

3. Under the statutes of this State, the Orphans’ Court is invested with pow- 
er to determine the validity of bequests, and consequently to declare their 
invalidity ; but this power does not extend to trusts created by will, nor to 
litigation between the cestuis que trust and the executor, as trustee. 

4. It is no bar to power to distribute the effects of an estate, that the admin- 
istrator has obtained, but not carried into effect, an order for the sale of 
the personal estate. 

5. Nor does the circumstance, that the distributees, or some of them, file a 
bill to prevent the execution of such an order of sale, operate as a bar to 
the exercise of the power to distribute the estate under the statutes. 

6. Chancery has jurisdicrion, either at the instance of the distributees, to 
compel a distribution and final settlement, or at the instance of the admin- 
istrator, to declare the validity or invalidity of wills; but no such applica- 
tion being made by the administrator, and the decision of the Orphans’ 
Court upon the same matter, being equally conclusive, it is unnecessary 
for the protection of the administrator to have the opinion of a Court of 
Chancery, on the validity of the will under which he acts. , 

7. In all suits for distribution or final settlement, the proceedings may be in- 
stituted by one or more parties, and the administrator as to him is the de- 
fendant. Ifthe distribution or settlement involves the rights of others, 
they are not concluded by the decree, unless brought before the court; 
but this duty devolves on the administrator, as he is the party for whose 
protection it is necessary. Consequently, it is error to refuse to delay a 
suit for distribution, until the necessary citations can be given by the ad- 
ministrator to all parties having an interest in the distribution. 

8. When a.decree is made for the distribution of the personal estate by com- 
missioners, the practice is, that the return and report by them is subject to 
exception, and it is only after its confirmation by the court, that the final 
order is made to deliver the property, and it is at that time, or subsequently, 
the refunding bond is examined and approved by the court. 














JANUARY TERM, 1846. 471 





Harrison v. Harrison, et al. 





Error to the County Court of Dallas. 

Petition on behalf of a portion of the distributees of the 
estate of Richard B. Harrison, to compel the administrator 
with the will annexed to make distribution. 

The petition sets out, that the decedent was, at the time 
of his death, a resident of Dallas county, and possessed of re- 
al and personal estates of great value. That a paper pur- 
porting to be his will, was admitted to probate in the Or- 
phans’ Court of said county, and letters of administration with 
the will annexed, granted to the defendant, Kirkland Harri- 
son, soon after the death of the decedent, in 1843. That this 
will provided for the emancipation of certain slaves therein 
named, and devised certain property, real and personal, in 
trust, for their use and benefit, but contained no other be- 
quests or devises whatever. It then proceeds to state, that 
the provisions of this will cannot be carried into effect, as 
contrary to the laws of the State, and wholly void. The pe- 
titioners assert, they are entitled to distribution of the estate 
of the said decedent, he having died without children, or 
descendants of children, as the brothers and sisters, or des- 
cendants of brothers and sisters of the decedent, in common 
mon with the administrator, and the unknown descendants of 
another sister of the decedent. The petition alledges that 
more than eighteen months have elapsed since the grant of 
administration, and that assets fully sufficient to pay all the 
debts of the estate have been received by the administrator. 
A citation having issued to the administrator to show cause 
why he should not make distribution, he filed an answer, in 
which he sets up the following matters in avoidance of the 
prayer of the petition, to wit: 

1. That the same court, on the 3d of November, 1843, by 
its order, directed him, as administrator, to sell the property, 
now sought to be distributed, according to law, which said 
order is yet in full force, not reversed, vacated or set aside, 
nor can it be, except by the revision of some superior tri- 
bunal. 

2. That when the administrator was about to proceed un- 
der said order, the petitioners filed their bill in the Court of 
Chancery, to restrain the said sale, and to have a division of 
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the said slaves ; that thereupon an order was made by said 
Court of Chancery, to prevent the administrator fom pro- 
ceeding under the order of sale aforementioned, whereby the 
jurisdiction of the County Court in the premises, has been as- 
sumed by the Court of Chancery, which in due time will 
proceed to make distribution, &c. 

3. If the petitioners are not precluded by the matters above 
stated, from a distribution and division, then that the estate 
is not ready for distribution, because the respondent could 
not be in readiness therefor from its magnitude and compli- 
cation. 

4, That asale of the slaves, and not adivision, is the most 
proper disposition, inasmuch as many of the distributees are 
minors, and most of them reside out of the State, and that the 
description of the property, and relative number and minority 
of the distributees, are such as to render an equal, fair and ben- 
eficial division of the estate impracticable. 

5. That the question as to the validity of the will, is grave 
and difficult, and the respondent is advised it will be wholly 
unsafe for him to act inthat matter, except by the direction, 
and under the judgment of the Court of Chancery ; and he 
desires and claims this protection, as absolutely necessary for 
his safety. That all the matters in regard to said will, are stated 
in the Chancery suit before referred to, for the decision of 
that court, and no decree can be had until the then next term 
of that court—which he offers as a reason why the County 
Court should not proceed to distgibute. 

6. That it is improper to proceed in the County Court 
pending the suit in Chancery, inasmuch as different conclu- 
sions may be arrived at by each court, and the respondent 
might be greatly injured by acting under a decree of the Coun- 
Court for distribution, if the Court of Chancery was to de- 
cree the will valid. 

7. Respondent admits that the distributees of the estate 
are correctly described in the petition, as well as the. respec- 
tive slaves they are entitled to, so far as he knows, except 
that in the petition, the children of Mary Moores, deceased, 
are not set forth. She died leaving children and grand chil- 
dren, but how many there are, or what are their names, he 
does not know. They are however residents of Texas, and 
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entitled to the share of their mother, and should be parties to 
any proceedings had or taken, in regard to the property of the 
estate. He therefore prays, if the proceedings are not dimis- 
sed or stayed, that the names of such children and grand 
children, may be ascertained, and they made parties! as pro- 
vided by law, before any further action is taken herein. 

8. He refers to the inventory of the estate, ascertaining an 
accurate description of all of a personal nature, i but insists 
that a larger proportion of the notes, accounts, and other cho- 
ses in action, are wholly valueless. As to the debts duefrom 
the estate, he is advised, his duty is to ascertain and pay them, 
and that he cannot be called upon to produce an account un- 
til the final settlement of the estate, but that whenever re- 
quired by the court, he will render a full and true account of 
the same. As to the proceeds of the cotton crops, &c. he is 
in like manner ready to account when required. 

This answer appears to have been filed the 9th December, 
1844, and at a court held in the same month, the Orphans’ 
Court, upon the hearing of the petition, answer, and evidence, 
directed a distribution of the slaves of the estate between the 
petitioners, the administrator, and the legal representatives of 
Mary Moores, but as to the share of the latter, took no order. 
The decree may be thus analyzed : 

1. It ascertains that the estate is distributable into eight 
shares, of which the petitioners are entitled to six, the ad- 
ministrator to one, and the legal representatives of Mary 
Moores, to one. 

2. It directs that the will be set aside as void, and the 
slaves named in it shall be distributed with the other slaves. 

3. It ascertains the manner in which the six shares com- 
ing to the petitioners shall be sub-distributed between them, 
after eight distinct shares shall have been allotted and set 
apart. 

4. It appoints commissioners by name to make the distri- 
bution, at such times as they may appoint, and requires the 
administrator to then produce the slaves before them, prepar- 
atory to the distribution. 

5. It directs that the allotment shall not be delivered to 
the several distributees until refunding bonds shall be execu- 
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ted by those of full age, and the legal guardians of those be- 
ing minors, with sufficient sureties residing within the State, 
conditioned to refund a due proportion of any debts or de- 
mands which may thereafter appear against said intestate, 
and the costs attendant upon the recovery of the same. 

At the hearing, a bill of exceptions was taken to the de- 
cision of the court, from which it appears—_ 

1. That an exception was taken to the presiding Judge, as 
having been of counsel for the defendants, and a motion 
made to transfer the cause. ‘The proof on this head, it is un- 
necessary to state, as the opinion of the court is independent 
of it. It is proper to remark, that the presiding Judge stated 
he was.not of counsel in the cause, or in any way interested 
in it. 

2. The petitioners then introduced the inventories of the 
estate returned by the administrator, for the purpose of show- 
ing that the assets of the estate, including the cotton crops of 
1842-3-4, personal effects, lands, slaves, notes, accounts, &c. 
were more than sufficient to pay all outstanding demands 
against the estate, assuming them to be large in amount. 
The administrator had returned no inventory of debts or de- 
mands against the estate, nor did he at the hearing, make 
any exhibits of any such, except by the introduction of some 
parol evidence, tending to show some responsibility of the es- 
tate for and on account of the estate of one Rochelle, and for 
and on account of the estate of Wm. R. Meyer, deceased, 
but nothing definite or certain in either case as to the amount. 
Both these estates were shown to be solvent. 

3. The administrator then produced the former order, of 
the Orphans’ Court, set up in his answer asa bar to the distri- 
bution. This, in form, is an order that the administrator 
have leave to sell the personal estate according to law, and 
was made the 2d Nov. 1843. 

4. He then gave in evidence the bill in Chancery, spoken 
of in his answer, and proved that an injunction had been 
served on him, in accordance with its prayer. This bill states 
that the administrator is about proceeding to sell the slaves of 
the estate, when there is no necessity to do so, and prays that 
he may be enjoined; it also has the prayer for general relief. 
It is filed by the petitioners, with whom is also joined the 
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other distributee, Mrs. Mary Moores and her husband, and the 
administrator is the sole defendant. 

5. The will of R. B. Harrison was produced, which is to 
this effect: ‘ I hereby emancipate and set free the following 
slaves, [here follow their names,] and wish they should re- 
main in the State of Alabama, provided there can be a spe- 
cial act of the legislature obtained for that purpose. And if 
not, then it is my will and desire, they be removed to some 
free State, and be supplied out of the trust property herein- 
after mentioned, with suitable means for a comfortable loca- 
tion in the State to which they may be removed. - I give 
and bequeath unto Ephraim Poole, for the sole and exclusive 
use, benefit and behoof of the said slaves, (repeating their 
names,) the following negroes, to wit : (naming some twenty- 
seven.) 'The same to be kept and managed by the said 
Poole so long as he continues in the county of Dallas, State 
of Alabama, as a citizen thereof, for the sole and exclusive 
use, benefit and behoof of the said emancipated slaves. Ogr- 
tain lands are devised to Poole, for the same trusts, and in the 
event of his removing from the State, a nephew of the dece- 
dent is named to the same trusts. e 

6. It appears that Mary Moores, wife of Charles Moores, 
was dead, leaving children and grand children, and she was 
a sister of decedent, and in her lifetime entitled to a distri- 
butive share of one eighth part of the estate. The adminis- 
trator objected, that this cause was not ready for hearing, and 
that no binding decree could be made, because her represen- 
tatives were not made parties. He prayed that for this the 
cause thight stand over, and not be heard until her fheirs were 
made parties to this proceeding, and so moved the court, but 
his objection and motion was overruled by the court. The 
defendant then excepted to the several rulings of the court. 

This writ of error is prosecuted by the administrator, who 
assigns that the court below erred in making the decree of 
distribution. 

1. When all the parties entitled to distribution were not 
before the court. 

2. Because the decree is inconsistent with the order of sale 
previously granted by another Judge. 
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3. In proceeding to set aside the will without proper par- 
ties for that object, being before the court. 

4. In decreeing distribution whilst the proceedings in Chan- 
cery were pending and undisposed of. 

5. In refusing to transfer the cause to the Chancery Court. 


Epwarps, for the plaintiff in error, cited Leavins v. But- 
ler, 8 Porter, 380, 


R. Sarroip, contra, referred to the several statutes author- 
izing distribution of estates, and insisted that the will was 
wholly void, so as to require no action to set it aside. ['Trot- 
ter v. Blocker, 6 Porter, 269; Exparte Harrison, 7 Ala. 
Rep. 736. 


GOLDTHWAITE, J.—1. Our statutes of distribution are 
in-a great measure founded on the English statute of 22 and 
23 Charles 2, but instead of being confined to cases of intes- 
tacy only, extend to all goods, chattels and personal estate 
not bequeathed. [Clay’s Dig. 191, $ 1.}] The section which 
allows any person entitled to distribution of an intestate’s es- 
tate to petition the Orphans’ Court to compel the administra- 
tor to make distribution, after the éxpiration of eighteen 
months from the grant of administration, (Ib. 196, $ 23,) is 
similar to a provision of the English statute, fixing the period 
for distribution at one year from the intestate’s death. [4 
Burns’ Ecl. L. 285.] Its effect is not to limit the jurisdiction 
of the court to those cases only, where no will is made, but 
it merely ascertains the period when the distribution shall be 
made, of all the goods, chattels and personal estate not be- 
queathed. It is in this view of the difference between our 
statute and the English act, the decisions of the King’s Bench 
restraining the Eclesiastical Courts from compelling distribu- 
tion in cases where wills existed, which did not bequeath 
the entire personal estate, are inapplicable. See Petit v. 
Smith, 1 Lord Raym. 86; Rex v. Raines, Ib, 363 ; Hatton v. 
Hatton, Strange, 865. 

2. Taking the statute, then, as ascertaining the period 
when those entitled to distribution may compel the adminis- 
trator to distribute the assets of the estate, it would seem to 
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follow that all such which then existed, in specie, or which 
had previously been reduced to money were distributable. 
We are not aware, however, that the statute has received so 
extended a construction ; and the subsequent act. of 1820, 
(Clay’s Dig. 196, § 22,) evidently contemplates the distribu- 
tion shall be confined to such matters as are usually the sub- 
ject of sale. When these sections are examined in connec- 
tion with those which relate to the final settlement of the 
estate by the administrator, either at the instance of those in- 
terested in it, or at his own motion, we think it clear the dis- 
tribution may be compelled after the expiration of eighteen 
months, although the estate may not then be finally closed, 
or the outstanding debts actually paid. 'The administrator, 
at that time, must be aware of all the demands for which he, 
under any circumstances, can be made liable, as creditors are 
required within that period to present their claims, in most 
cases, and even as to those which are not barred, the inno- 
eent distribution will protect the administrator. [Thrash v. 
Sumwalt, 3 Ala. Rep. 13.] It is not necessary here to de- 
termine whether the administrator, upon such distribution, 
would be entitled to retain for liabilities actually presented 
to him, but either not admitted, or not reduced to judgment 
against him, because the existence of any such in this case, 
was not made to appear. There seems, then, to be nothing 
in the general features of this case, which should retard. the 
distribution of the personal estate not bequeathed. 

3. The exception to the decree of distribution, because it 
distributes the slaves named in the will as emancipated, and 
those bequeathed to a trustee for their use, is one of consider- 
able difficulty. . It is certain the Eclesiastical courts of Eng- 
land have no jurisdiction to make distribution, when a will 
of any kind exists. See Petit v. Smith, 1 Lord Raymond, 
86, and other cases cited, supra. It is equally certain that 
these courts exercised a jurisdiction to compel the payment 
of a specific legacy; (4 Burns’ Ecl. L. 265, citing Swinb. 
18, Terms de La Ley Devise; Ib. 267, citing 1 Roll’s Ab. 
919 ;) though the courts of common law and chancery seem 
always to have looked upon its exercise with a jealous eye, 
and to have granted prohibitions and injunctions, whenever a 
question purely legal arose, or a trust was involved. [4 
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Burns’ Eel. L. 267, and cases there cited.] It is not our 
present object to trace the origin of this jurisdiction, as it ex- 
ists without the aid of statutes, because-with us the legisla- 
ture has invested the Orphans’ Court with a very extensive 
control over the whole subject matter of testamentary suits. 
We have already seen. that it has power by the general sta- 
tute, to compel the distribution .of personal property not be- 
queathed ; and by the subsequent act of 1833, the power is 
extended so as to enable any one entitled to a legacy, or any 
estate by will, to proceed in the same manner asa distributee. 
[Clay’s Dig. 197, § 24.] The inquiry, whether, property is, 
or is not bequeathed, and whether one is, or is not entitled.to 
a legacy, or other estate, by will, necessarily includes that of 
the validity and legal effect of the instrument asserted as a 
will, as well as its'construction. In this view of the juris- 
diction, the circumstance that the will under which emanci- 
pation is attempted to be given to the slaves named in it, was 
admitted to probate, does not prevent the court from inquir- 
ing into, and pronouncing on the validity of the bequests to 
any greater extent than it would a court of chancery. As to 
the effect of this will, and the question as to the necessary 
parties to be before the court, we shall direct our examination 
in another part of this opinion. But while on this head, it 
is proper to say, that the jurisdiction of the Orphans’ Court, 
although thus extensive, does not seem to extend to cases 
where trusts are created: by will, when the litigation is be- 
tween the cestuis que trust and the executor as trustee ; or in 
other terms, when the executor, in addition to his powers in 
that capacity, is also invested with a discretion, and confi- 
dence is reposed in him as a trustee. See Leavins v. Butler, 
8 Porter, 380; Portis v. Creagh, 4 Ib. 332.] 

4. The pretence that the order of sale obtained by the ad- 
mainistrator at a previous day; for the sale of the personal es- 
tate, prevented its distribution, may be briefly disposed of. 
if that had remained unaffected by the injunction, it would 
have presented no bar to the power of the Orphans’ Court to 
set it aside. Neither would the fact that it was not carried 
into effect, furnish the administrator with any excuse to de- 
lay the distribution. If a sale of the slaves was necessary to 
enable the administrator to discharge the demands against 




















JANUARY 'FERM, 1846. 479 


Harrison v. Harrison, et al. 
the.estate, we apprehend this was a proper matter to show in 
opposition to the distribution ; if*otherwise, it might justly Be 
considered as a mere attempt to delay the proceedings. 

5. The bill in chancery filed by the petitioners, as well as 
by their co-distributee, Mrs. Moores, even if its object had 
been the final settlement and distribution of the estate could 
scarcely be insisted on, as precluding an appeal to the more 
speedy jurisdiction of the Orphans’ Court, for the reason that 
was under the control of the petitioners themselves, and would 
be unavailing if relief was obtained in the other forum; but 
without pronouncing a definite opinion how this would be, it 
is sufficient here to say, that the sole object of this bill is to 
enjoin the sale of the slaves, and that being obtained, it is 
questionable if any other decree can be had, or any course 
pursued than to dismiss the bill. In our judgment it is no 
bar to the distribution. 

6. We do not doubt however, that Chancery has jurisdic- 
tion, either at the instance of the distributees, to compel a 
distribution and final settlement ; or at the instance of the ad- 
ministrator, to declare the validity or invalidity of the will. 
The first principle as asserted in all equity courts, and the 
generale rule is, that Chancery has a concurrent jurisdiction 
with the Eclesiastical courts, in all cases, and whichever court 
is first possessed of the cause, has the right to proceed. © [4 
Burns’ Ecl. L. 266.] The latter is the principle applicable 
to all trustees, and was extended to an administrater, under 
a similar will to that exhibited here, in Trotter v. Blocker, 6 
Porter, 269. If then, the administrator had first applied toa 
court of equity to determine the validity of these bequests, or 
if a declaration by that court was necessary for his protec- 
tion, it probably would have been proper for the Orphans’ 
-Court to have refrained from a final decree until that direc- 
tion was obtained ; but no such application was made on be- 
half of the administrator, and the decision of the Orphans’ 
Court. upon the same matter, being equally conclusive in the 
event that the proper parties are before it, renders it entirely 
unnecessary to have the opinion of the other court. 

7. Wecome now to consider the exceptions taken to the 
proceedings for the want of proper parties, and to the. refusal 
of the court to delay the distribution until the representatives 
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of the other distributee were brought before the court. In 
Graham v..Abercrombie, 8 Ala. Rep. 552, this matter was 
somewhat considered, and we then held that decrees made 
by the Orphans’ Court, although at the instance of one of the 
parties in interest, would be conclusive if the necessary cita- 
tions were given by the court. In all suits of this nature, 
whether for distribution or final settlements, the proceedings 
may be instituted -by one or more persons, and the adminis- 
trator, as to him, isthe defendant. If the distribution or set- 
tlement involves the rights of others, they are not concluded 
by the decree, unless brought before the court ; but this duty 
devolves on the administrator, as he is the party for whose 
protection it is necessary. ‘This isso fully examined in the 
case last cited, that a review of the authorities is here unne- 
cessary ; they are found in 4 Burns’ Ecl. L. 369. So far as 
the slaves supposed or intended to be emancipated, and the 
trustee’to whom other slaves for their use are bequeathed, are 
now supposed to be necessary parties, no citation or other 
proceedings was asked by the administrator in the court be- 
low, and therefore the objection here would be too late if the 
will actually was invalid, and would be unimportant if oth- 
erwise, because the decree upon its merits, in that event, 
would be reversed. But in relation to the other distributee, 
who was not before the court, the application was specific, 
that the cause should not proceed until her representatives 
had been cited. ‘This distributee is interested in the allot- 
ment or division of the slaves, and the decree would not be 
binding on her, or her representatives, unless cited to appear 
and made aparty. ‘This the administrator, for his own pro- 
tection, has the right to require, and having required and 
been refused, the decree for this cause must be reversed. No 
particular stress was laid on this matter in the argument at 
bar, nor was its controlling effect discovered, until the opin- 
ion was:about to be written, which will.account for the de- 
cision being different from that at first intended. 

9. The decree, in point of form, contains no substantial 
error, so far as we have had our attention called to it... It is 
perhaps irregular, in directing what shall be done upon. the 
return by the commissioners of the distribution of the slaves 
among the petitioners. In point of practice, the return and 
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report of the commissioners is subject to exception and revis- 


ion, and it is only upon its confirmation by the court that the 
final order to deliver the property, is proper, and it is at. that 
time, or subsequently, the refunding bond is examined and 
approved by the court. 

9. We omitted to mention in its proper place, our conclu- 
sion as to the will itself. That is so fully covered by. the 
decision-of Trotter v. Blocker, 6 Porter, 380, and Coleman vy. 
Alston, 7 Ala. Rep. 795, as to require no other consideration 
than to state its invalidity, as opposed to our local law. ‘The ~ 
bequest of emancipation, and that for the use of the slaves in- 
tended to be freed, are entirely void. 

Judgment reversed and remanded, in order that the repre- 
sentatives of Mrs. Moores may be cited, and made parties if 
they appear. And also, that the trustee for the slaves may be 
made a party, if the administrator desires it. 





BOWEN v. SNELL, use, &c. 


1. A plea averring who is the real owner of the note sued upon, and that the 
suit is instituted for his benefit, and pleading an offset against him, is a good 
plea, although a different person is indicated on the record, as the benefici- 
ary of the note in suit. 


Error to the County Court of Butler. 

Assumpsit by the plaintiff in error on a promissory note, 
for the use of Watkins Salter. 

Pleas, non assumpsit, and a special plea, averring that John 
G. Salter is the real owner of the note sued upon, and that 
the suit was instituted for his benefit ; that John G. Salter 
was, and still is, indebted to one Coley & Stewart, in a large 
sum of money, to wit: the sum of $483, by promissory note, - 
dated the 8th February, 1841, and due the 1st February af- 
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ter, which promissory note Coley & Stewart indorsed and 
delivered to the defendant—that the note was presented to 
J..G. Salter, and he refused to pay—that the debt is still due 
and unpaid, and exceeds the amount of the debt sued upon, 
and offers to set off the damages against the claim sued upon. 
The plea concludes with a verifieation. 

To this plea the plaintiff demurred, and his demurrer was 
sustained. The defendant also attempted to prove the'same 
facts under the general issue, but the court ruled out the ev- 
idence, and the defendant excepted. 

These matters are now assigned as error. 








Coox, for plaintiff in error, cited 2 S. & P. 134; 8 Porter, 
623; 7D. & E. 663. 


Warts, contra, contended, that the plea was double, and 
incongruous. 'Thata set off could not be allowed in acourt 
of law, which was not against the beneficial plaintiff upon 
the record. [6 Cowen, 695; 5 Id. 231; 10 Johns. 409; 7 
Ala. Rep. 495.] 

If the testimony was admissible, it could have been receiv- 
ed under the general issue. [7 Ala. Rep. 162.] It was pro- 
perly rejected, because it was offered, not only to contradict 
the alledged ownership of the note, but also as a set off. 


ORMOND, J.—Though we are not aware that the precise 
pgint here presented, has ever before arisen in this court, yet 
many of our decisions on kindred subjects, assume the law 
to be, that a set off may be pleaded against the party really 
interested in the debt sued upon, though not a party to the 
record. Such is the doctrine of the English courts. See the 
opinion of Mr. Justice Ashurst, in Winch v. Keely, 1 Term, 
621; 7 Taunton, 237. 

In New York, at one period, a different opinion prevailed. 
In the case of Wheeler v. Raymond, 5 Cowen, 231, the ques- 
tion was elaborately considered, and it was held, that a set off 
eould not be pleaded against the party beneficially iriterested, 
he not being a party to the record. To the same effect*is 
Johnson v. Bridge, 6 Id. 695. These decisions are put up- 
on the statute of set off of that State, which allows the de- 
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fendant to have a judgment for the excess of the demand set 
off, beyond the debt of the plaintiff, which it is supposed by 
the court, is conclusive to show, that the legislature intend- 
ed to confine the right of pleading a set off to the parties to 
the record. ‘This reasoning is not in our opinion satisfacto- 
ry. The right to a judgment for the excess, is a privilege 
conferred on the defendant, which he certainly ought to have 
the right to waive, and to be permitted to set off a part, where 
from the condition of the record, he cannot get a judgment 
for the residue. ‘The more especially, as this state of things | 
is produced by the fraudulent conduct of the creditor, in put- 
ting a simulated plaintiff upon the record. 

Our statute is, in this respect, the same as the New York 
statute. and in Jones v. Milton, 7 Ala. Rep. 830, this point 
was ruled differently by this court, holding that in cases where 
a judgment could not be obtained for the excess of the set 
off over the debt sued upon, so much of the counter claim as 
could be set off would be extinguished. 

In Bridge v. Johnson, 5 Wendell, 343, this question came 
before the court of errors of New York, and the court were 
equally divided upon it, so that it seems, that in that State 
the law is still in an unsettled condition. The law, as we 
understand it to be, and as it has been heretofore understood 
in this State, commends itself by its conformity with the let- 
ter of the statute, by its directness, and simplicity, and its 
tendency to prevent fraud. It would be monstrous, if an 
insolvent man could prevent an off set against his claim, by 
indicating upon the record, that the suit was brought for the 
benefit of a third person. [Sargent v. Southgate, 5 Pick. 
312; Ranger v. Carey, 1 Metcalfe, 369 ; McDuffie v. Dame, 
11 N. H. 244.) 

The criticism upon the language of the plea, does not ap- 
pear to be well founded. There is nothing incongruous in 
the averments of the plea, though there is a slight inaccura- 


cy of language. 
Let the judgment be reversed and the cause remanded. 
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DUMAS & Co. v. PATTERSON, er at. 


1. In a summary proceeding by motion against a sheriffand his sureties, for 
failing to pay over money collected by the former, the sheriff, if willing to 
testify, is a competent witness for the plaintiff, to prove that he converted 
the money, before the persons joined with him in the motion ceased to be 
his sureties, and thus fix a liability upon the latter instead of their succes- 

* sors, in his official bond. The sheriff, in the event of a recovery, would be 
liable to either set of sureties, who were made to answer for his default; 
consequently his interest is balanced. 

2. The declarations of a sheriff, made while he is acting officially, in respect 
to the receipt of money, are admissible against his sureties as part of the 
res geste; but if made at a subsequent time, and when be is not acting offi- 
clally in the watter, they must be regarded as independent declarations, 
and cannot be received as evidence. [ 

3. Where a sheriff has renewed his bond, so as to have several sets of sure- 
ties, those sureties will be liable for his default in not paying over money 
collected on executions, who were such at the time he converted it; for it | 
is from:this latter period, and not its collection, that their liability to suit 
commences. “i 

4. Semble. The conversion by the sheriff, of money collected by him, may 
be shown by proof of demand and refusal, or of the appropriation of it to 
his own use; but the mere payment of money collected on one execution 
to the plaintiff in another, or an appropriation of it by the sheriff to other 

_ purposes, will not be regarded as a conversion, so as to subject him or his 
sureties to a judgment on motion, for the failure to pay it over, if he re- ; 
tains other money ready to be paid over to the plaintiff on demand. 


Writ of Error to the County Court of Clarke. 


Tu1s was a motion against Patterson, as the sheriff of 
Clarke, and the cg-defendants,as his sureties, for the failure to 
pay over, on demand, the amount collected by the former on 
a writ of fiert facias, particularly described in the notice. 

The cause was submitted to a jury, on a plea which put in 
issue the liability of the defendants on their bond, for a breach 
of official duty by the sheriff ; a verdict was returned for the 
defendants, and judgment was rendered accordingly. On the 
trial, the plaintiff excepted to the ruling of the court. It ap- 
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pears that the plaintiffs offered to prove by the defendant, 
Patterson, when he had appropriated the money received by 
him upon the execution in question, to his own use, and he 
was willing to testify on their behalf; but the other defend- 
ants objected to his giving evidence against them, and he was 
thereupon excluded. 

The plaintiffs then proposed to prove, by a competent wit- 
ness, the declarations of Patterson, as to the time when he 
converted the money collected by him, to his own use, but 
the defendants objected, and thereupon the witness was re- 
jected. The testimony of Patterson, and his declarations 
were offered, to show that the money collected on the fi. fa. 
had been converted before the defendants, Creagh and For- 
ward, ceased to be sureties on his official bond, by the sub- 
stitution of a new bond. 








— 





Pecx & Cuark; for the plaintiffs in error, insisted, that as 
Patterson had no interest adverse to the defendants, and was 
willing to be examined, he was a competent witness. [Duf- 
fee v. Pennington, use, &c. 1 Ala. Rep. 506.] His declara- 
tions were competent, as those of a principal in an -oflicial 
transaction against hissureties. ['Townsend and Gordon v. 
Everett, 4 Ala. Rep. 607.] The evidence was relevant, for 
if. the money collected on the plaintiff’s fi. fa. was ap- 
propriated by Patterson, while his co-defendants were his 
sureties, and before the new bond was given, then the de- 
fendants to the motion would be liable, and not the subse- 
quent sureties. ['The Governor, use, &c. v. Robbins, et al. 
7 Ala. Rep. 79.] 


F. S. Biount, for the defendant. A party to the record 
cannot, even by a releases be made a competent witness, and 
can only be made competent by the consent of all real par- 
ties in interest. [20 Johns..Rep. 142; 19 Wend. Rep. 353 ; 
12;Peters’ Rep. 145; 2 Starkie’s Ev. 581, a; Greenl. Ev. 
399, 400; 6 Pick. Rep. 464; 4 Wend. Rep. 456-7; 5 B. & 
C, Rep. 387; 3 Atk. Rep. 401; 2 Camp. Rep. 333-4; 1 
Moore’s Rep. 332.] Ifa party is incompetent to testify, his 
declarations are equally inadmissible. 















486 ALABAMA. 
ae ae ~~ Dumas & Co. v. Patterson, et al. 

COLLIER, C. J.—In Duffee v. Pennington, use, &c. 1 
Ala. Rep. 506, it was held, upon a very full examination of 
the authorities, that the defendant might examine the nomi- 
nal plaintiff as a witness, if the latter did not object. In 
Scott, surviving partner, &c. v. Jones, et al. 5 Ala. Rep. 694, 
the admissibility of a party to the record to give. evidence, 
was thoroughly considered, and we then held, that where an 
‘ action is brought against several persons-as partners, and one 
of them suffers a judgment by default, the latter is a compe- 
tent witness for the other defendants, to prove that they were 
not his partners; for a verdict in their favor will not, under 
the statute, operate a discontinuance of the action as to him. 
See Turner, et al. v. Lazarus, 6 Ala. Rep. 875. Conceding 
then, that both the sheriff and his sureties are parties to the 
record, the cases cited, are quite sufficient to show, that ifthe 
sheriff was willing to give evidence for the plaintiffs, he was 
entirely competent, unless he was interested in fixing a lia- 
bility upon his sureties. We think it must have been im- 
material to him, so far as interest was concerned, whether a 
liability was fixed upon the one set of sureties or the other ; 
for in either évent, he was liable for his default, and could 
be called on, if able, to indemnify them. He was chargea- 
ble primarily, they consequentially ; and whether they were 
successful in their defence or not, it could have no influence 
upon the motion against him. 

The declarations of a sheriff, made while he was acting of- 
ficially, in relation to the receipt of money, forms a part of 
the res geste, and are admissible as a part of the act, and ex- 
planatory of it; but if made while he is not transacting offi- 
cial business, or in contemplation of such business to be per- 
formed, it is inadmissible. See Bondurant, et al. v. The 
Bank of Ala., 7 Ala. Rep. 830, and cases there cited. What 
the sheriff, in the present case, said, in respect to the appro- 
priation of the money collected on the plaintiffs’ fi. fa. must, 
in the manner in which the bill of exceptions shows the in- 
quiry was made, be regarded as an independent declaration, 
referable to no official act ; consequently it was rightly ex- 
cluded. 

In the Governor, use, &c. v. Robbins, et al. 7 Ala. R. 79, 
it was held, that where a sheriff collects money on a fier? fa- 
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cias, and renews his bond before it was demanded of him, or 
he converts the same, the sureties in the latter bond may be 
charged with his default in failing to pay over the money, if 
the evidence shows its converson after their bond was re- 
ceived, and before they were discharged from the suretyship. 
We there said, ‘all reasonable presumptions favorable to a 
performance of official duty, are indulged, and it cannot be 
presumed, from the mere receipt of money on an execution, 
by a sheriff, that he has converted it. If it had been shown, 
previous to the execution of the bond in suit, that the principal 
of the defendants had appropriated the amount collected by 
him, then the first set of sureties only would have been. lia- 
ble. But the proof does not show such to have been the pre- 
dicament of this case; the liability to an action does not’ ap- 
pear to have been fixed, until after the renewed bond was ex- 
ecuted.” It is apparent, from this statement of the law, that 
it was important for the pladgtiff to show when the liability 
of the sheriff attached, that ight appear which set of his 
sureties were liable. 'This might be done by proof ofa de- 
mand and refusal of the sheriff, or of the appropriation of the 
money to his own use, and when. The evidence then, sought 
to be elicited from the sheriff, was pertinent, and its rejection 
a fatal error. 

It may not be amiss to say, that the mere payment of mo- 
ney collected on one execution, to the plaintiff in another, or 
an appropriation of it by the sheriff to other purposes, will 
not be regarded as a conversion, so as to subject him or his 
sureties to a judgment on motion, for the failure to pay it 
over, if he retains other money ready to be paid to the plain- 
tiff, on demand. It may be often difficult to prove a conver- 
sion, though it lias actually taken place, otherwise than by 
showing a refusal to pay, yet, notwithstanding the difficulty 
of making such proof, we are satisfied with what we said as 
to its effect in the case last cited. 

It remains but to add, that the judgment of this Cotalaby 
Court is reversed and the cause remanded. 
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HAYES v. O’CONNELL. 


1. Where the garnishee in an attachment suit was induced to file an answer 
prepared by the plaintiff’s attorney, under his assurance that she should 
receive no injury, and be protected against certain notes outstanding in 
the hands of athird person, nota party tothe suit, and afterwards the mo- 
ney due on those notes was collected from the surety of the garnishee, 
who then.sued and recovered from the garnishee, the amount so collected, 
the plaintiff in the attachment suit is bound by the agreement of his. at- 
torney, and will be restrained from enforcing his judgment. 


Writ of Error to the Court of Chancery for the 27th District. 


Tue case made by the bill and amended bill is this: 

Patrick W. Hayes, the testatox of the complainant, was in- 
debted to one John Cavenaug the sum of $760, for goods 
purchased in March, 1832, and then gave his two notes, each 
for $380, payable to John Cavenaugh, on the Ist March, 
1833, with one Johnson as surety. In May, 1832, Hayes 
was garnisheed as the debtor of one Patrick Cavenaugh, ina 
suit by attachment against him by O’Connel & Brennan. 
The attachment was returnable to August term of the Coun- 
ty Court of Shelby county, for the year 1832, but the gar- 
nishment was never answered by Hayes, who died in Janu- 
ary, 1833. 

Afterwards, John Cavenaugh commenced suits against 
Johnson, the surety on both the notes, returnable to the 
spring term of the Circuit Court of Autauga county, for the 
year 1833, and recovered judgment thereon at the fall term of 
the same year, for the principal and interest. 

After the death of Hayes, the attorney of O’Connel & 
Brennan, who knew that the notes executed by Hayes were 
payabl® to John and not to Patrick Cavenaugh, induced the 
complainant to put in an answer to said garnishment prepar- 
ed by himself, by assuring her that there was no danger of a 
recovery being had in the suits against Johnson, if he would 
make the necessary defence, and that he, the attorney, would 
see that the necessary defence was made ; also, that she could 
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not be made to pay the debt but once, and that he would 
protect her against the notes on which Johnson was _ sued. 
This answer admits, that Hayes in his lifetime purchased a 
quantity of goods from.———— Cavenaugh, and gave a note 
of which he had not been informed of the transfer, when the 
garnishment was served. The christian name of Cavenaugh 
not being inserted, the true condition of the case did not ap- 
pear, and when the attorney produced the answer, the court 
construed it as an admission of the indebtedness, and direct- 
ed an issue to ascertain the amount, which was assessed at 
something more than $900, and judgment was accordingly 
given in favor of O’Connel, as survivor of Brennan, against 
her, as the executrix of Hayes. The transaction with res- 
pect to the answer took place in January, 1834, some months 
after the judgment against Johnson had been rendered. 

Johnson, having paid the amount of the judgments recov- 
ered against him, commenced proceedings against the com- 
plainant for her reimbursement. And O’Connel also endeav- 
oring to coerce the judgment obtained by him, she filed her 
bill against both of them, under the impression that it was a 
case for interpleading ; but her bill in that behalf was dis- 
missed, without prejudice to any one she might be advised 
to file against O’Connel. She has subsequently been com- 
pelled to pay the amount paid by Johnson, and now prays 
that O’Connel be perpetually enjoined. O’Connel does not 
answer the bill, which was taken as confessed, and heard 
upon the exhibits and proofs. The evidence in the cause 
supports the allegations of the bill, but also shows that one 
of the inducements held out to the complainant to answer 
the garnishment was, that if O’Connel could condemn the 
debt, she would be favored in its mode of payment. 

It also appears, that O’Connel was under the impression 
the goods purchased by Hayes, for which the notes were 
given to John Cavenaugh, were in point of fact the property 
of Patrick Cavenaugh, and the sale void, as a means to cover 
his property, but there is no testimony showing that such 
was the case. 

The Chancellor dismissed the bill, and this is now assign- 
ed by the complainant as error. 


J. B. Cuarxe, for plaintiff in error. 
62 
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GOLDTHWAITE, J.—As this case is presented, we think 
it quite clear, the complainant is entitled to the relief she 
seeks. If the intention of the defendant’s attorney was, to 
obtain an advantage over her, which the facts would not have 
warranted; if the christian name of the person to whom the 
notes were given, had been inserted in her answer, when 
prepared by the attorney, then a case of fraud would be made 
out, of which the defendant would not be permitted to take 
the benefit, and for which he would be held responsible. 
[Ardglass v. Pitt, 1 Vern. 239.] 

But the facts disclosed by the evidence warrant us in giv- 
ing a different construction to the conduct of the attorney, 
and lead to the impression, that however erroneous his opin- 
ion was, as to the right of his client to condemn the debt 
due from Hayes’ estate, he meditated no wrong to the ad- 
ministratrix. 

It appears that O’Connel was impressed with the belief, 
that the goods purchased by Hayes belonged to Patrick Cav- 
enaugh, and that the notes were made to John Cavenaugh 
for the purpose of covering the debt. ‘Under these circum- 
stances, the attorney most probably considered that the res- 
pective titles of the Cavenaughs could be investigated in the 
proceedings to be had under the garnishment issued in the 
attachment suit against Patrick. The debt never was due 
to this individual, and if Hayes was innocent of any partici- 
pation in the attempt to cover his property it could not be 
condemned in his hands, in a suit to which John Cavenaugh 
was a stranger. The legal title of the debt was vested in 
him, and whatever conclusion might be arrived at in the suit 
to which Patrick was a party, the other would not be con- 
cluded by it. The assurance given by the attorney to the 
complainant, that she should not be injured by the answer, 
but should be protected against the notes upon which John- 
son was then sued, was possibly made in good faith, and 
the defendant is bound by it. In effect, it was a stipulation 
that she should not pay the money if John Cavenaugh was 
entitled to it, and that he or his client would protect her from 
these notes. Ifthe matter had been contested, it is clear 
that O’Connel could not have condemned: the money, with- 
out proceedings to which the other Cavenaugh should have 
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been a party ; and not being able to make good the agreement 
upon which the judgment against Mrs. Hayes was obtained, 
that must be perpetually enjoined. 

Decree reversed and so rendered. 





BRAZEALE’S ADMW’R v. BRAZEALE’S DISTRIBU- 
TEES. 


1. When upon the settlement of an estate, the administrator makes an agree- 
ment in relation to the settlement, with a portion of the distributees act- 
ing for the whole, it is binding on the administrator, if all the distributees 
afterwards affirm it. 

2. Partial settlements previously made according to law, are upon the final 
settlement to be considered as prima facie correct, but may be surcharged, 
and falsified, by the distributees. -Ex parte-allowances, made to the ad- 
ministrator, without any cause assigned therefor, ‘are nullities. 

3. An administrator is chargeable with claims lost by his neglect. He is 
prima, facie liable for the debts due the intestate, which he did not return 
desperate, and for the gross amount of the sales made by him; and for in- 
terest from the maturity of the debts, unless by his affidavit he shows he 
did not use the money. 

4, Whena decree of distribution is not made at the final settlement, no such 
decree can afterwards be made, without notice to him, setting forth when 
the decree will be made, and who claims the right to distribution. 


Writ of Error to the Orphans’ Court of Walker. 


7 

Tue plaintiffs in error, administrators of the estate of Geo. 
Brazeale, applied to the Orphans’ Court for a settlement of 
their accounts, and the 4th June, 1839, was set for that pur- 
pose. After many continuances, and citations to bring in 
the administrators, they at length appeared, and filed their 
accounts and vouchers, which were examined, audited, stat- 
ed and reported for allowance on the 1st Monday of Februa- 
ry, 1845. The settlement was postponed, first to the third 
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Monday in March, by consent of the attorneys, and again to 
the second day of April, and finally to the first Monday in 
June. 

At that time the administrators appeared, and “'Thomas 
M. Peters, attorney at law, in part, for the distributees of said 
estate, and submitted to the court an agreement in writing, 
entered into between William S. Earnest, attorney at law for 
said administrators, and said Peters, attorney for the legatees, 
in part of said George Brazeale, sen. deceased, as follows, 
Morgan Brazeale and Edward F. Brazeale, administrators, 
&c., in account, &c. It is agreed, that all settlements, and 
allowances heretofore made in this Court, or concerning said 
estate, shall be opened, and that the said Judge of said Court, 
shall proceed to make a final settlement as if former settle- 
ments had never been made—that is, the present settlement 
shall be de novo ; and said administrators shall be charged 
with any thing for which they are jointly chargeable, and ac- 
count for the same, and be allowed all credits in law or equi- 
ty they are justly entitled to, and it is agreed further, that 
this be made a part of the record. April 4, 1845. 

The record then states, ‘that notice according to law had 
been given of the settlement, and that the court proceeded to 
the settlement, and objections being made to the account of 
the administrators, it appeared to the court they were well 
taken—that many of the accounts of the administrators were 
unsupported by proper and legal vouchers, and it further ap- 
peared to the court, that the administrators had neglected to 
charge themselves with all the goods rights and credits which 
had come to their hands, and possession, as such administra- 
tors; it is therefore ordered that the said administrators be 
charged, and credited, in said final settlement of said estate, 
as set forth in’ their account as follows :” 

Here follows an account stated by the court, by which it 
is ascertained that the amount in the hands of the adminis- 
trators, subject to distribution, is $3,850 38. Then follows 
an order that the account so settled is allowed, and ordered 
to be filed and recorded. 

At the succeeding August term of the court, the court made 
an order of distribution and decreed, that the administrators 
pay to Morgan Brazeale, Edward Long, in right of his wife 
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Susan, and Philip Ussery, in right of his wife, each $962 64, 
and to John, Sarah, Edmund, and Malinda Brazeate: grand 
children of the deceased, each $240 60. 

From this decree this writ is prosecuted by the adminis- 
trators, who, by their assignment of errors raise the following 
questions: 

' 1. The insufficiency of the decree upon the final settle- 
ment. 

2. The settlement was made de novo, and a portion of the 
distributees were not present. 

3. The agreement to make a settlement de nove was void, 
because all the parties did not consent. 

4. The court, at the final settlement, altered and disallow- 
ed settlements previously made, and charged the administra- 
tor with assets not reported in the inventory. 

5. The amount ascertained by the fihal settlement was too 
large. 

6. In not making a sufficient allowance to the adminis- 
trators. ° 

7. The court refused to allow a sum of money, which had 
been adjudged to one of them by the verdict of a jury, at a 
previous term. 

8. The administrator was charged with a large amount of 
uncollected debts, as cash. 

9. The court made distribution between four heirs, when 
the record does not show but three. 














R. H. Smrru, for plaintiff in error. The decree of distribution 
is erroneous, in not having been rendered at the same term of 
the court, when the final settlement was made. It does not 
appear to have been rendered nunc pro tune. ‘The adminis- 
. trator being liable to execution, ought to have been present 
at the making of the decree. [4 Porter, 332, 124; 2 Ala. 
Rep. 192; 4 Ib. 123; 7 Id. 9, 613; 5S. & P. 397.] 

The record shows, that Peters appeared for the distribu- 
tees in part. It is not shown which of the distributees was 
not represented by counsel, or that any of them were before 
the court. - It does not appear that Earnest, the attorney of 
the administrators was present, and the agreement between 
the attornies to go into the settlement de novo, was made out 
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of court, some time previously. The agreement. should not 
have been received by the court, because the court could not 
dispense with the “ stating,” and “ auditing,” of the account, 
The consent of Peters for part, could not bind all, and was 
therefore of no validity. 

It appears from the record, that in 1841, $610, by the ver- 
diet of a jury, and the judgment of the court, was allowed to 
one of the administrators ; this claim was disregarded by the 
court on the settlement. [2 Ala. Rep. 287.] 

The court also refused to allow several other allowances 
made to the administrators at different times. These allow- 
ances reduced the assets at that date, and should at least have 
stopped the interest. 

The court had no power on ‘the final settlement over as- 
sets of the estate not stated, or reported, as the statute directs. 
The interest is comptited from the origin of each debt, and 
the sales were on twelve or eighteen months credit. 





T. M. Peters, contra. The ascertainment of the sum 
due on the final settlement, is not only sufficient, but is strict- 
ly formal, as it ascertains a specifi¢ balance to be distributed. 
[Clay’s Dig. 229, § 41, 42; 7 Porter, 270; 4 Ala. Rep, 121; 
5 Id. 473.] 

The proper parties were before the court, the administra- 
trators on one side, and the distributees on the other; who 
the distributees were, is shown upon the record. If one of 
the parties were objected to, it should have been shown by 
bill of exceptions. [4 Ala. Rep. 158; 6 Id. 607.]. Besides, 
the parties on both sides appeared by their attornies, as the 
record shows. 

The settlement was de novo, not by order of the court, but 
by consent, and agreement of the administrators shemaslnnn, 
and they cannot complain. [Rule 14, Clay’s Dig. 610; 7 
Ala. Rep. 622.] Besides, it should appear from the record, 
{but does not,) that the party was prejudiced by it. [1 Ala. 
Rep. 217, 506.] The administrators may have agreed to it, 
to avoid an expensive and tedious Chancery litigation. 

It was fully in the power of the court tocharge the admin- 
istrators on the final settlement, with assets not accounted 
for by them, nor is it easy to conceive how -they could be 
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reached in any other way. [2 Ala. Rep. 192; 5 Id. 117; 7 

Id. 20.] 

The record furnishes no means of ascertaining, whether 
the amount found by the court to be due from the adminis- 
trators, was too large or not, but if it were true that there 
was a mistake, the court would not reverse but amend. 

All the other objections could only be raised by bill of ex- 
ceptions, and cannot be raised in any other way. [5 Ala. R. 
117.] : 

The counsel also cited, on the several points made by him, 
1 Sellon P. 16; 1 Bac. Ab. Attorney, D. 299; 1 Binn. 70; 
3 Caine’s, 28; 2 Salk. 787; 12 Mod. 129; 1 Dall. 164; 1 
Wash. 10; Doug. 623; 1'Term, 710; 2 Inst. 123.] 








ORMOND, J.—Many of the questions raised by the assign- 
ments of error, and argued at the bar, are supposed to grow 
out of the agreement entered into between the attornies of 
the parties. The validity of the agreement has been assail- 
ed, because, as is urged, one of the attorneys acted only for 
a portion of the distributees. Conceding that he did not re- 
present them all, we are not able to perceive that that cir- 
cumstance can avail the other party. The distributees being 
notified to attend, were in contemplation of law present, and 
if not actually present and assenting to it, are concluded by 
the action of those who in fact attended, and conducted the 
cause for the benefit of all, precisely as all would have been 
concluded by the action of the court in making the settle- 
ment according to law, if none had attended. 

But if this proposition were doubtful, if after hearing of it, 
they assented to it, and were willing to be bound by-it, the 
other party, who entered into the agreement with knowledge 
of the fact, that all had not assented to it, would be bound 
by it. That is-thiscase. All the distributees are now par- 
ties defendant in this court, insisting on the settlement made 
pur8uant to the agreement, whilst it is attempted to be repu- 
diated by the other party. 

The agreement, however, was not necessary to give the 
court the power which it actually exercised in this case. 
The agreement speaks of “previous settlements,” but in fact 
there had been no previous settlement made by the adminis- 
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trators. If partial settlements had been previously made, 
they would have been considered correct, prima facie, but 
might have been surcharged and falsified, by the distributees 
on the final settlement, as was held at this term of the court, 
in the case of Wills’ Adm’r v. Willis’ Heirs, supra. 

What appears to have been considered as ‘ settlements,”’ 
when the agreement was entered into, were ex parte allowan- 
ces made to the administrators at various times; such as the 
following: ‘Ordered by the court, that Morgan Brazeale, 
and Edward EF’. Brazeale, adm’rs, &c. be allowed the sum of 
$499 874, to be paid out of the estate.” A similar order al- 
lows to Morgan Brazeale, adm’r, $423 314. and there are 
others of the same character. No authority whatever is 
shown upon the record, for making these allowances. They 
appear to have been made exparte, without any cause being 
assigned for this extraordinary action of the court, and are in 
truth mere gifts of so much of the estate to the administrators; 
and without any agreement that the court should reconsider 
them, it was the duty of the court on the final settlement to 
treat them as absolute nullities. 

It appears also, that one of the administrators set up.a claim 
against the estate in right of his wife, for the board of some 
one, (but who is not shown,) for twenty years. A jury was 
empannelled, and by their verdict he was allowed $610 60. 
which was confirmed by the court. ‘This whole proceeding 
was a nullity, for the reasons already given, as well as _be- 
cause no sufficient cause was shown, for empannelling a jury, 
without which no question can be submitted by the Orphans’ 
Court to a jury, as was held in the case last cited. 

Such being the nature of what are called “settlements pre- 
viously made,” it was the duty of the court, on the final set- 
tlement to disregard them entirely, as they were of no valid- 
ity whatever. The result therefore was not changed by the 
agreement which was entered into. 

‘ There can be no doubt that the administrators were liable 
to be charged on the final settlement: with claims due the es- 
tate, which had been lost by their neglect, as was held in 
Duffee, adm’r, v. Buchanan, 8 Ala. Rep. 27. Nor, we appre- 
_ hend, could there be much room for doubt, that an adminis- 
trator would be held responsible in the same way, for the 
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value of any property of the estate, whether a chose in action 
or a chattel, which he had converted to his own use. It is 
not however necessary to determine this point, because no 
such charge was made against the administrators in this case. 
The conrt, it is true, declares, “that they had omitted to 
charge themselves with all the goods, rights and credits, mo- 
ney and effects, which have heretofore come to their posses- 
sion, as such administrators,” but no action of the court fol- 
lows this declaration. 'The court immediately proceeds to 
the examination of the account filed by’ the administrators, 
and so far as we can judge from the record, makes no altera- 
tion on the debit side of the account. ‘hey are charged 
with the debts due the intestate at his death—with the mo- 
ney left by him, and the amount of the sales made by the ad- 
ministrators of the estate at different times. All of which is 
shown. by the inventories previously returned. If any of these 
debts were lost without their fault, it certainly was their du- 
ty tohave shownit. Prima facie, they were liable for the 
amount of the debts due the intestate, which they did not 
return “desperate,” in their inventory, and for the gross 
amount of the sales made by them. And unless they had 
shown by their affidavit, that they did not use the money, 
were properly chargeable with interest from the time the 
debts matured. 

As to the credits, with the exception of the illegal allow- 
ances previously made, the Court did not so far as we are in- 
formed by the record, or can judge from the account, refuse 
any credit demanded. 'The compensation allowed, if that 
question were open, seems to have been very liberal. $200 
was allowed them for travelling expenses, and $517 54 for 
their trouble. ‘These questions do not however, properly 
arise upon the record. If it is intended to raise im this court 
a question as to the propriety of the admission, or rejection 
of any item of an administrator’s account, it must be done by 
an exception. In this case, it does not appear that any ob- 
jection was taken to the action of the court, and on its face 
it appears to be strictly correct. 

It remains but to consider the final decree making distri- 
bution among the heirs. When the distributees have been 
cited to attend the final settlement, it is, if regularly made, 
63 
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conclusive upon them, although they do not attend. Soal- 
so, the final decree is conclusive upon the administrator as 
to their right to distribution, as he should have contested this 
matter at a prior period of the cause. |JMcRae, adm’r, v. Pe- 
gues, 4 Ala. Rep. 158; Graham v. Abercrombie, 8 Ala. Rep. 
552; Parks v. Stoneum, Id. 752, and Watson and Wife v. 
May,Id.177. . 

It was doubtless the proper course to render a separate de- 
cree in favor of each of the distributees, when upon a final 
settlement the amount for distribution in the hands of the ad- 
ministrator is ascertained ; if not then made, it may be done 
at a succeeding term. [Welch v. Walker, 4 Porter, 124.] 
No decree of distribution can however be made, unless the 
administrator is actually or constructively present. At the 
final settlement, he is present, an actor in the proceeding, but 
if no decree of distribution is then made, he must have no- 
tice afterwards, when such a decree is moved for. The ne- 
cessity for notice is apparent, when it is considered that he is 
concluded by the decree from contesting the right of those in 
whose favor the decree is made, to distribution of the estate. 
Since the final settlement, changes, by death or otherwise, 
may have taken place, depriving those of the right to a de- 
cree of distribution, who were entitled when the settlement 
took place. ‘These are matters which the administrators had 
the right to contest, and it was error to make the decree of 
distribution without a notice to them, setting forth when the 
decree would be made, and who claimed the right. 

It does not distinctly appear from the record, but such is 
probably the correct inference, that Morgan Brazeale, in 
whose favor a decree is rendered as distributee, is the same 
person as the administrator of that name> In such a case, 
the proper entry would be to permit him to retain his portion 
of the estate in his hands, instead of a formal decree in his 
favor. This is however an irregularity which could work no 
prejudice, and for this cause the decree would not be revers- 
ed ; but for the error of rendering the decree of distribution 
without notice to the administrators, the final decree is re- 
versed, and the cause remanded, that a proper decree of dis- 
tribution may be rendered. 
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COBB v. MILLER, RIPLEY & Co. 


1. It is irregular to join two distinct matters of abatement in the same plea, 
and a demurrer will be sustained for that cause. 

2. Where an att&ichment issues at the instance of one non-resident against 
another, the affidavit should state that the defendant had not sufficient pro- 
perty to answer the debt within the State of his residence, not only within 
the knowledge, but within the belief of the party taking the oath. 

3. Although the 12th rule for the regulation of the practice in the Circuit 
and County Courts, directs that “no plea in abatement shall be received, 
if objected to, unless by the indorsement of the clerk, it appears to have 
been filed within the time allowed for pleading,” it is notwithstanding 
competent for the court, under some circumstances, to allow such a plea 
to come in at a later period. 

4. A demurrer to a plea in abatement does not reach the question, whether 
it was filed at the time prescribed by the rule, or the statute. 


Writ of Error to the Circuit Court of Randolph. 


THIs was an action commenced by attachment, at the suit 
of the defendants in error, against the plaintiff—all of the 
parties being non-residents. The defendant below pleaded 
two pleas in abatement, in all respects similar to those plead- 
ed iu Cobb v. Force, Brothers & Co., 6 Ala. Rep.. 468. To 
these the plaintiffs demurred, and their demurrer was sustain- 
ed. In the transcript, we find the following entry, viz:— 
“On motion of defendant, and on sufficient reasons appear- 
ing to the court, notwithstanding the plaintiff’s objection, 
leave is given to the defendant to plead in abatement, which 
is done ; and on plaintiff ’s application, leave is given them to 
reply by the first day of the next term of this Court—and 


this cause is continued.”” The attachment was made return- 
able to the fall term, holden in 1842, and the pleas were filed 
in May, 1843. 


Upon the defendant’s refusal to plead over after the de- 
muzrrers were sustained, a judgment was rendered in favor of 
the plaintiffs, on the verdict of a jury. 
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S. F. Rice, for the plaintiff in error. 
L. B. Rosertson, for the defendants in error. 








COLLIER, C. J.—The case of Cobb v. Force, Brothers, 
& Co. supra, determines that the first plea is bad, because it 
unites two distinct matters in abatement ; and maintains that 
the second plea is good, because it alledges a defect in the 
affidavit upon which the attachment issued. Itis also held, 
that in an attachment by one non-resident against another, 
the affidavit should show that the defendant has not sufii- 
cient property within the State of his residence to answer the 
debt, within the belief as well as within the knowledge of the 
person making the affidavit. ‘This view is conclusive to 
show that the second plea is good in stibstance and form, if 
well pleaded, and the only question is, was the plea filed in 
due time. | 

The 12th rule for the regulation of the “ Practice in the 
Circuit and County Courts,” (5 8. & P. Rep. 11,) declares 
that “‘no plea in abatement shall be received, if objected to, 
unless by the indorsement of the clerk, it appear to have 
been filed within the time allowed for pleading.” 'There is 
nothing in the record to show that the plaintiff ’s declaration 
was in court previous to May, 1843, and although it may 
have been competent for defendant to have pleaded to the 
attachment, yet he might have awaited the filing of the de- 
claration ; for until this was forthcoming, the plaintiff ’s cause 
of action was not so disclosed as to entitle him to proceed to 
judgment. Besides, it cannot be assumed, in the condition 
of the record, that the statutory time for pleading had not 
been extended at the fall term of 1842. [Sturdevant v. Gaines, 
5 Ala. Rep.'435 ; Comstock, et al. v. Meek & Co. 7 Ala. R. 
528. } 

The cases cited, clearly indicate that the rule of practice 
is not so imperative as to require a literal compliance with its 
terms. ‘They show that a departure is sometimes allowable, 
and may become entirely proper, by the act or omission of 
the plaintiff. Although the act of 1839, “to abolish attor- 
ney’s fees in certain cases,” directs in totidem verbis, that the 
defendant shall plead to the merits. within the first week of 
the appearance term, or forfeit his right to make any defence 
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thereafter, is imperative in its terms, yet it must be so construed 
as to authorize the court in which the suit is pending, in its 
discretion, to permit the defendant to plead at a subsequent 
term. [Sally, use, &c. v. Gooden, 5 Ala. Rep. 78.] 

In Powers v. Bryant’s adm’r, 7 Por. Rep. 9, it was said, that 
“the phraseology of this rule would intimate, that the want 
of an indorsement, such as it contemplates, must be objected 
to, before the reception of the plea, or it cannot be afterwards 
raised.”’ ‘That a demurrer admits the plea to be in file, and 
merely objects to its sufficiency on the ground that the facts 
disclosed, do not constitute an available defence, or else are 
not presented in such form as to make it unexceptionable. 
[See also Callison v. Lemons, 2 Porter’s Rep. 145; McCut- 
chen v. McCutchen, 8 Ib. 151.] These citations are conclu- 
sive to show, that the demurrer does not present the ques- 
tion whether the pleas were filed in time. As it respects the 
plaintiff ’s objection to filing them, it may be quite enough to 
say, that the reasons upon which it was founded do not show 
that leave was granted by the court in despite of the law; 
and we have seen that consistently with the record, there 
may have been such a state of things as warranted the __per- 
mission. All reasonable intendments are made in favor of 
the decisions of subordinate jurisdictions. [Minor’s Rep. 395; 
3 Stew. Rep. 444; 3 Ala. Rep. 109, 536, 552, and many oth- 
er adjudications of this court affirm this doctrine. 

We cannot then say that the pleas should have been dis- 
allowed. It follows that the court erred in sustaining the de- 
murrer to the second plea—that the judgment must be revers- 
ed and the cause remanded. 
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HALL, WEEKS & Co. v. DARRINGTON. 


1. A promise by one of two administrators to pay the debt, is sufficient to 
take the case out of the statute of limitations, when the action is against 
him only, after the decease of his co-administrator. 


Error to the Circuit Court of Clarke. 


Assumpsit by J. Hall, Weeks & Co. against Darrington, as 
the administrator of one Mattison, upon promises of the intes- 
tate in his lifetime. ‘The defendant, with other pleas, plead- 
ed the statute of limitations; to which the plaintiff replied a 
subsequent promise by the administrator within six years. 
At the trial, the plaintiffs put in evidence tending to prove 
the account sued for was made in 1835; that the intestate 
died in 1836, and that on the 5th of May, 1838, the defend- 
ant, as administrator, paid the plaintiff one hundred dollars, 
on the account, and then promised to pay the remainder. It 
was shown, that letters of administration were granted to the 
defendant. and one Murphy, in September, 1836, and that 
Murphy died in 1841. 

The court charged the jury, that a promise by the defend- 
ant alone, when theie was aco-administrator, would not take 
the case out of the statute of limitations, and that the promise 
under the circumstances disclosed by the proof, would not 
take the case out of the statute of limitations. 

The plaintiffs excepted to this charge, and now assign it 
as error. 


E. W. Peck, for the plaintiffs in error, insisted, this case 
was distinguishable from Caruthers v. Mardis’ adm’r, 3 Ala. 
Rep. 599, as here, the action is against a sole administtator, 
and there it was against two. He submitted that the rule 
declared in that case, applies only to the admission by the 
administrator, of the cause of action, and not to one which 
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prevents the statute from running. [Forsyth v. Hanson, 5 
Wend. 658; Hammon v. Hantley, 4 Cowen, 493. . 











F. S. Brount, contra, argued, the rule was general, that. 
the acknowledgement of an administrator, of a debt due 
from his intestate, will not remove the bar of the statute ; 
and cited Thompson v. Peters, 12 Wheat, 565; Caruthers v. 
Mardis, 3 Ala. Rep. 597; McBroom v. Governor, 6 Porter, 
32; Atkins v. Tredgold, 2 B. & C. 23; Slater v. Lawson, 1 
B. & A. 396; 2 Lomax on Ex. 410,421; Tulluck v. Dunn, 
21 E. C. L. 416. 


GOLDTHWAITE, J.—In Caruthers v. Mardis’ adm’r, 3 
Ala. Rep. 599, the action was against two administrators, and 
we held the promise of one to pay the debt, was not suffi- 
cient to prevent the operation of the statute of limitations. 
The reason given in the books is, that one administrator has 
not the-power to bind those connected in the administration 
so as to make them responsible for a devastavit. It is a mis- 
take to suppose the case of Tulluck v. Dunn, R. & M. 416, 
is the only one in which this doctrine is recognized. In 
Elwell v. Quash, Strange, 20, one of three executors gave a 
warrant of attorney to confess a judgment against himself 
and his co-executors, upon which the party entered a judg- 
ment against him de bonis propriis and against the others de 
bonis testatoris. 'This was afterwards set aside as irregular 
for the reason before stated. Whether upon a joint suit 
against all the executors, a several judgment may not be had 
against one of them, was not then decided, though it seems 
to have been so held ina case then cited; Baldwin v. Church, 
10 Mod. 323. Whether there is or not any mode by which 
one administrator can be made liable upon his several prom- 
ise—a matter we are not called on now to determine—it is 
very clear the rule is not for his exemption, but is entirely 
personal to those who are joined with him. There is no 
question, we presume, but that a sole administrator may bind 
the assets of the estate he represents, by a promise to pay a 
debt barred by the statute, and we can perceive no reason 
why the same consequences should not flow from his prom- 
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ises made pending a joint administration, if afterwards he be- 
comes the sole representative of the estate. 
This conclusion involves the reversal of the judgment of 
the court below, as the charge is not consistent with it. 
Reversed and remanded. 
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ENGLISH & ENGLISH v. BROWN. 


- 1. When a writ is sued out against two administrators, served on one, and 
discontinued as to the other, inthe declaration, upon the ground of non- 
residence within the State, it is the same as if the writ had been sued out 
originally against the resident administrator alone. 

2. A judgment against the non resident, jointly with the resident administra- 
tor, is amendable on error, at the cost of the plaintiff in error. 


Error to the County Court of Monroe. 


Assumpsit by the defendant in error. The writ is sued 
out against the plaintiffs in error, as administrator, and 
administratrix of Walter R. English, deceased, which was 
returned by the sheriff executed on Thomas C. Eng- 
lish, administrator. The declaration is filed against him 
alone, and discontinued as to the administratrix, who it is al- 
ledged is a non-resident and proceeds to state the liability 
thus: “For that whereas, the said Walter R. English, in his 
life time, to wit, on the 21st November, 1837, at, &c., was 
by his instrument in writing, justly indebted to William 
Brown, in the sum of sixteen hundred and fifty dollars ; and 
for that whereas, the said Walter R. English was justly in- 
debted to the said William Brown, by instrument in writing, 
in the further sum of five hundred dollars, and delivered the 
said instrument to the said William Brown, and he, the said 
William Brown, at, &c. for value received, indorsed and de- 
livered the said instrument of writing to plaintiff, whereby 
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and by force of the statute, &c. the said English, in his life- 
time, and the defendant, as administrator, since the death of 
the said Walter, became liable to pay the plaintiff the afore- 
said: sum, with interest thereon, yet neither the said Walter 
in his lifetime, or the said defendant since his death, have 
paid, &c. to his damage, &c. 

The defendant failing to appear,.a judgment by default 
was rendered against Thomas C. and Catherine A. Englishy 
administrator and administratrix of Walter A. English, de- 
ceased. : 

They now prosecute this writ, and assign for error the ren- 
dition of judgment against Catherine A. English. 

2. In rendering a joint judgment after the discontinuance 
as to one, 

3. In rendering judgment against the plaintiff in error. 








Biount, for plaintiff in error. The discontinuance as to 
Catherine A. English, is a discontinuance of the entire action. 
The fact of her non-residence could not be contested by her 
co-administrator. A demurrer would not lie. [2 Wash. C. 
C. R. 505.) 

In order to sustain the judgment, it was necessary to prove 
a-sole liability. 

The declaration is variant from the cause of action indors- 
ed upon the writ. ‘The jcontract set out in the indorsement 
shows that a demand was necessary before the action could 
be maintained. He cited 1 Stewart, 395; Cro. Jas. 303; 1 
Lord Ray. 602; 1 Washington, 372; 10 Mass. 64; 11 Id. 
507; 18 Pick. 417.] 


Peck, contra. The judgment is amendable at the costs of 
the plaintiff in error. 


ORMOND, J’—Executors and administrators, where there 
are several who have qualified as such, constitute but one 
person, and must, in general, be joined in the writ. When, 
however, one of them is out of the jurisdiction of the court, 
and not amenable to its process, he may be omitted out of the 
writ. [Williams & Ivey v. Sims, 8 Porter, 579; Owen v. 
Brown, 2 Ala. Rep. 127.] 
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In this case, it appears from the declaration, that Catherine 
English, the administratrix, is not a resident of this State, 
and this fact, which the default admits, is a sufficient reason 
for the discontinuance which isthere entered. It is then the 
same as if she had been omitted from the writ. and the suit 
had been commenced against the resident administrator alone, 
which, from the case cited, would have been the correct 
mode of procedure, the English practice of proceeding against 
the absent defendant by process of outlawry, never having 
obtained in this State. © 

It is the established practice of this court, not to look to the 
indorsement on the writ, for the purpose of reversing the 
judgment, and even that a variance between the indorsement 
on the writ, and the declaration, cannot be pleaded in abate- 
ment. [Wharton v. French’s, 9 Porter, 232; Williamson v. 
Powell, Ib. 493; Stephenson v. Roper, 5 Ala. Rep. 182.] 
The declaration is certainly exceedingly informal, but we 
‘ are relieved from the necessity of inquiring whether it shows 
a cause of action, because its sufficiency is not questioned 
by any of the assignments of error. The practice of this 
court, from its earliest history, has been, to disregard a 
general assignment, which does not specify a particular 
error. 

It remains but to consider the judgment. ‘The judgment 
entered up against Catherine English, after the suit was dis- 
continued as to her, was such a clerical misprision as could 
have been amended in the court below, on motion, and will 
therefore be amended here, at the cost of the plaintiff in 
error. 
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McKEEN AND WHE v. NELMS. 


1. A landlord who becomes entitled to the possession of premises by the de- 
termination of a lease under an arrangement with his tenant, cannot main- 
tain a proceeding for a forcible entry and detainer for an entry made while 
the tenant was in possession. 

2. The sureties in a bond for a certiorari are only liable to the extent of its 
penalty, and if the judgment be rendered against them for a larger sum, 
the judgment will be amended on motion in the court below, or in an ap- 
pellate court, at the costs of the plaintiff in error. 


Error to the Circuit Court of Perry. 


Tus wasa proceeding for a forcible entry and detainer, 
instituted by the plaintiff in error, before a justice of the 
peace, to recover the posséssion of a lot, situated in the town 
of Marion. ‘The cause was tried on the plea of “ not guilty,” 
and on the trial a bill of exceptions was sealed at the instance 
of the plaintiffs. 

It was proved, that in December, 1843, Carlos Reese went 
into possession of the premises in question, under a contract 
with H. Davis, the plaintiff’s agent, and gave his notes for 
the rent of 1844. The tenant being apprehensive that he 
would be disturbed, the agent executed a bond, by which he 
stipulated that the rent was only to be’paid, and the lease 
continue, for such time as he should oceupy the premises 
without disturbance. In February, 1844, the tenant deter- 
mined to leave the premises, and go to the country to live; 
accordingly, on the 19th of that month, he began to remove 
his goods, and while moving some of them, some household 
furniture, &c. was placed in the house he was preparing ‘to 
leave, which defendant said was his property. How and by 
whom they were taken there, the tenant does not know. 
When the furniture, &c. were put into the house, tenant’s 
wife, with- some other members of his family, had not re- 
moved from it. The plaintiff’s agent locked up some of the 
doors, and the tenant others. When the house was left, the 
latter handed to the former all the keys, remarking that he 
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did so, that the lease might be put an end to, and the rent 
cease. 

A witness introduced by the defendant testified, that he 
_ saw him nail up the door of the kitchen, that was on the 
premises, and that. the defendant then remarked, that his ob- 
ject in thus closing the door was to keep the stock out. To 
the admission of this plaintiff objected. 

Before Reece left, he agreed to rent the premises for the 
remainder of his term to L. C. Tutt, and was to leave the 
keys for him with the plaintiff’s agent; but as the defendant 
refused toremove his goods, Tutt never took possession. 

Since this proceeding was instituted, Davis gave up to 
Reece his notes for rent, accruing since the 19th February, 
1844. 

Davis, after he had locked up the doors, met the defend- 
ant.going towards the house, and proposed to go back, if de- 
fendant would remove his goods, when he became angry, ill 
words passed between them, and defendant refused to do so. 
Piaintiff, by himself and tenants, have been in possession for 
three or more years. 

Charges were prayed by plaintiff’s counsel and refused, 
and other charges were given. The former assume that the 
facts proved show a disturbance of Reece—a determination 
of his tenancy simultaneously therewith, and a forcible en- 
try and detainer by the defendant, for which the plaintiffs 
may recover ; while the latter affirm the reverse to be the law. 
A verdict was returned for the defendant, and thereupon 
judgment was rendered against the plaintiffs for costs. The 
eause was removed to the Circuit Court by certiorari, where 
the judgment of the justice of the peace was affirmed, and 
rendered against the plaintiffs and their sureties in the certio- 
rari bond, for costs. 








H. Davis, for the plaintiffs in error, insisted, that the evi- 
dence objected to was improperly admitted, that the landlord 
may complain of a forcible entry and detainer upon his ten- 
ant—the possession of the latter being in legal contempla- 
tion the possession of the landlord. [2 Stew. Rep. 474; 8 
Porter’s Rep-57.] Depositing one’s goods in another’s house, 
and nailing up a door, make. a forcible entry and detainer. [8 
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Porter’s Rep. supra.] The bond executed by the plaintiffs 
upon obtaining a certiorari is in the penal sum of one hun- 
dred dollars ; the costs in the proceeding before the justice of 
the peace, before its remoual to the Circuit Court, amounted 
to $144, and the judgment is rendered not only against the 
plaintiffs, but their sureties also for all costs. 











No counsel appeared for defendant. 


COLLIER, C. J.—It is not supposed that in order to con- 
stitute-a forcible entry.in the meaning Of our statute, it is ne- 
cessary for the party entering to employ physical force, either 
to expel the occupant or place himself in possessian. Threats, 
menaces, or other circumstances calculated to excite appre- 
hensions of danger, or manifest a determined purpose on the 
part of the intruder, which can only be repelled by force, we 
believe are quite sufficient. [7 Hals. Rep. 202 ; 8 Porter’s R. 
57; 3 A: K. Marsh. Rep. 297; 1J J. Marsh. Rep, 44; 4 
Bibb’s Rep. 426.] ‘The same circumstances of force or vio- 
lence, that amount to a forcible entry, will also amount to a 
forcible detainer. [8 Cow. Rep. 226.] And it has been held, 
that an entry surreptitiously made, if maintained by force, 
will be considered a forcible entry. [Burt v. State, Const. ‘R. 
S. C. 489; see 7 Hals. Rep. 202, 266.] 

To entitle one to maintain a forcible entry and detainer, he 
must have had possession when the entry was made.| [Mi- 
nors Rep. 131; 1 Porter’s Rep. 144; 1 A. K. Marsh. Rep. 
255; 3 Id. 347; 5 Mon. Rep. 18; 1 Litt. Rep. 226.] So at 
has been held, that when a tenant is disseized, his landlord 
cannot maintain a forcible entry and detainer, but the pro- 
ceeding must be in the name of the tenant. [3 A. K. Marsh. 
Rep. 128; 6 J. J. Marsh. Rep. 602; 2 Dana’s Rep. 245; 3 
Hals. Rep. 48.] 

It has been said that one who was neither in possession, 
nor had title when the premises were entered upon, cannot 
maintain a forcible entry and detainer, but if entitled toa 
summary remedy, should proceed for a forcible detainer only. 
[2 Litt. Rep. 295.] Further, an heir may maintain forcible de- 
tainer against the tenant of his ancestor, who holds over, with- 
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out first reducing the premises to actual possession. [2 A. 
K. Marsh. Rep. 204; see 2 South. Rep. 513. 

We have compared our statute with that of New Jersey, 
and find it to be almost a literal transcript ; they both contem- 
plate force against the possession, and whoever has the pos- 
session, unless perhaps he be a mere agent, is the person sup- 
posed to be aggrieved by the forcible entry, and must be the 
complainant. ([Clay’s Dig. 250.1. 

The facts shown at this trial do not warrant the inference 
that the tenancy of Reece had ceased at the time the defend- 
ant’s goods were depdsited in the house ; such a conelusion 
is even repelled by the testimony. The tenant, it is true, 
had conceived the purpose to give up the premises to his 
landlord, and thus put an end to the lease. He had even be- 
gan to remove his effects, but the house was still occupied by 
him—his family and part of his moveables were there ; and 
this was quite sufficient to make him the actual occupant 
until he yielded up the possession by removing himself, fam- 
ily and his property from the premises. There is nothing in 
the terms of the lease, which reinvested the plaintiff with the 
possession, upon the determination of the tenant to abandon 
it, or the removal of a part of his goods in furtherance of his 
intention. And there is no principle of law which will au- 
thorize us, to give to a possession subsequently acquired a re- 
trospective effect, so as to permit the occupant to maintain a 
complaint for a previous forcible entry. It results from this 
view, that the plaintiffs did not show such a state of facts as 
entitled them to recover in the present proceeding. [See 2, 
Overt. Rep. 233 ; 3 Dana’s Rep. 586. ] 

The sureties in the bond fora certiorari are not liable for 
costs beyond its penalty. But the error of the judgment in 
this respect does not authorize its reversal. It isa mere cler- 
ical mistake, amendable on motion in the court below, and 
will be here amended, as directed by the act of 1824, at the 
costs of the plaintiffs in error, (Clay’s Dig. 322, § 54,) so 
that they may be charged with all the costs, and the sureties 
only to the extent of the penalty of their bond. In all other 
respects, the judgment of the Circuit Court is affirmed. 
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THE PRESIDENT, &c., OF THE BOARD OF STEAM- 
BOAT ENGINEERS v. MILLER. 


1. A steamboat having been engaged in business on the waters of this State 
until the month of May, and being then about to leave the State, proceeds 
from Mobile to Stockton, without passengers or freight, for the purpose of 
laying in wood, the owner is not subject to a penalty for employing an en- 
gineer without a certificate from the board of engineers at Mobile. 


Appeal from the County Court of Mobile. 


Tus suit was commenced in a justices court by the Pres- 
ident, &c. of the Board of Steamboat Engineers of Mobile 
against Miller, to recover fifty dollars as a forfeiture for the 
violation of the act of assembly hereafter recited. Judgment 
was given against Miller by the justice, and on his appeal the 
cause was submitted to the court for its decision, on the fol- 
lowing facts, to wit: Miller was the owner of the steamboat 
Queen of the South, and while she was under his command, 
about the first of May, 1845, she ran from Mobile to Stock- 
ton and back, with an engineer in charge of the engine who 
had no certificate from the board of engineers required by 
the act creating said board. On the part of the defendant, 
it was proved the boat had been running on one of the rivers 
of Alabama, during the preceding business season, in all 
which she had a certified engineer, except a brief trip during 
which the regular engineer was sick, and for which the cap- 
tain was fined, but at the expiration of the season, his busi- 
ness was closed, and he, with the captain, other officers and 
‘ crew were discharged. Miller, as owner of the boat, then 
took her in charge, and employed a crew, for the purpose of 
conveying her out of the State. Among the persons thus 
employed was an engineer without a certificate from the 
board of engineers. The boat being at Mobile, with ‘about 
enough wood on hand to run across the bay, went to Stock- 
ton, without passengers or freight, and after an absence of 
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about thirty-six hours, returned, with eighty cords of wood, 
and without freight or passengers. The agent of the boat 
was expected by Miiler to have a large quantity of salt ready 
to be put on board the boat on her return from Stockton, 
which was to be carried out of the State; but this was pre- 
vented by the state of the weather, and the boat, immediate- 
ly after her return to Mobile, left that place to go to sume 
other up the Mississippi river. 

The County Court gave judgment for the defendant, and 
from this the plaintiff appealed. 





G. N. Srewart, for the appellant, cited Clays Dig. 137, $ 
10, and insisted, the boat, at the time of the supposed default, 
was not engaged in navigating. 


Ap. Fox, contra. 


GOLDTHWAITE, J.—The object of establishing the 
Board of Engineers in Mobile was, to examine into the fit- 
ness of such persons as were, at the passage of the act, or 
should afterwards ‘be employed as engineers upon steam- 
boats engaged in navigating the waters of this State, empty- 
ing into Mobile bay.” A certain penalty is imposed on the 
captain or owner of “‘any steamboat navigating the said wa- 
ters,’’ with an engineer who has not received the certificate 
of the board. It isevident we think, that the terms engaged 
in navigating as used in the first section, and. navigating 
the said waters, as used in the third, referred to boats engag- 
ed in the pursuit of business in the State, and the statute has 
no application to them, until so engaged or when they cease 
the business. It isa matter of general knowledge, that boats 
of this description come from other rivers to our own during 
the winter season, and after the business of transporting the 
cotton crop is atanend, return whence they came. Ineither 
case, if without freight or passengers, they cannot be said to 
be engaged in navigating the waters of the State emptying 
into Mobile bay. 

In the present case, the trip to Stockton, for the purpose, as 
we must infer, of taking in a supply of fuel, was preparatory 
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to leaving the waters of the State, instead of being engaged 
in their navigation. We are satisfied the decision of the 
County Court is free from error. 

Judgment affirmed. 


THE MONTGOMERY RAIL ROAD CO. uss, &c. v. 
HURST. 


1. A corporation, as well as a natural person, is bound by those acts which 
create a presumption of agency. But when an effort is made to prove the 
fact of agency, by an order upon the corporation books, the books them- 
selves must be produced, or secondary evidence of the contents, after no- 
tice to produce them. : 

2. The execution of a note to a corporation by its corporate name, is an ad- 
mission of the fact, and prima facie evidence of the existence of the char- 
ter of the company, and user under it, under the plea of nu! tiel corpora- 
tion. 

3. When a note was made payable at the “ Branch Bank at Montgomery,” 
parol evidence to prove, that at the time the note was made, it was agreed 
that if the note was sent to the Bank, the maker should be exonerated 
from payment, is inadmissible, because it contradicts one of the terms of 
contract. The case might be varied by proof, that the notes under this 
promise were fraudulently obtained. 

4, The addition of two names as makers of a note, placed there without the 
consent of the maker, will not avoid it, unless put there for a fraudulent 


purpose, . 


Error to the Circuit Court of Chambers. 


Assumpsit by the plaintiff in error against the defendant in 


error, on four promissory notes, executed to the corporation, 
by defendant and two others, payable at the Montgomery 
Bank. 


65 
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The defendant pleaded non assumpsit, which was verified 
by affidavit, nul tiel corporation, payment and set off. 

From a bill of exceptions, it appears that the notes sued 
upon were signed by the defendant, and underneath by one 
John C. Webb, and Lovick P. Webb, and it was proved that 
they were originally given to John C. Webb, who was act- 
ing, or assuming to act in receiving them, as the agent of the 
plaintiff. 

A witness for defendant proved, that there was a resolu- 
tion adopted by the President and Directors of the Rail Road 
Co. in writing, on the books of the company, authorizing C. 
T. Pollard, the President, to appoint agents to procure sub- 
scriptions and notes for stock, and that Webb was appointed 
an agent by the President, under that resolution. 'T'o the 
question put by defendant’s counsel, as to the appointment of 
Webb as agent, the plaintiff’s counsel objected, upon the 
ground that there was no sufficient proof of the resolution au- 
thorizing his appointment. The court overruled the objec- 
tion, and the plaintiff excepted. 

The defendant’s counsel offered a witness to prove, that at 
the making of the notes, it was agreed between Webb and 
defendant, that defendant should be exonerated from pay- 
ment, if the potes were sent to Bank. ‘To this testimony 
the plaintiff ’s counsel excepted, because there was no sufli- 
cient proof of Webb’s agency, and because the notes on their 
face were made payable at the Bank at Montgomery ; it be- 
ing also proved that the notes were sent to the Bank, the 
court admitted the testimony, and the plaintiff excepted. 

The defendant’s counsel then offered to prove, that at the 
time of the signing, and in the presence of J. C. Webb, to 
whom the notes were handed, the said Webb offered to sign 
the notes as security,’and defendant refused the offer. This 
was also admitted against the objection of the plaintiff ’s 
counsel, and excepted to. 

The court charged the jury, that under the issues, the ex- 
ecution of the notes was not in legal contemplation sufficient 
evidence of the existence of the plaintiff as a corporation, nor 
sufficient prima facie to put the opposite party on proof of its 
non existence, but that in order to a recovery, it was neces- 
sary for the plaintiff to produce the charter, to which the 
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plaintiff excepted. The court further charged, that if the 
name of John C. Webb was signed as a security to the note, 
after the execution and delivery to him as agerit of the com- 
pany, without the knowledge or consent of the defendant, 
that the instrument was thereby avoided, to which the plain- 
tiff also excepted. 

The plaintiff moved the court to charge, that in the ab- 
sence of any proof to the contrary, it was not necessary for 
plaintiff to produce the charter, but might recover (as to this 
point,) on proof of the execution of such notes, made paya- 
ble to the corporation; which charge the court refused, and 
the plaintiff excepted. 

These matters are now assigned as error. 











Hayne, for the plaintiff in error. ‘The court erred in per- 
mitting proof of the declarations of Webb, without its being 
legally shown that he was the agent, or had authority to act 
for the company. [1 Porter, 229; 5 Ala. Rep. 770; 3 Yeates 
271. * 7 

Also, in requiring proof of the corporate character of the 
plaintiff. [Angel & Ames on C. 506; 5 Ala. Rep. 787; 1 
J. J. M. 378.] 

The addition of the signature of Webb, was wholly imma- 
terial. The rule is, that unless the alteration changes the lia- 
bility of the maker, it does not vitiate the note. [Chitty on 
Bills, 205-6.] The note was not varied in the slightest de- 
gree, by the addition of Webb’s name, as the contract is still 
several, and whether he signed with or without the consent 
of the defendant, his contract remains the same. 


L. B. Rosertson, contra. The right of the company to 
create an agent, did not depend on the resolutions of the board. 
The adoption of the act of the agent by accepting, and suing 
on the note, was unequivocal proof of his agency. [15 Pick. 
225; 3 Mass. 48; 10 Id. 230; 13 Id. 182.] The produc- 
tion of the resolution was not therefore important. [9 Por- 
ter, 210; 5 Ala. Rep. 370; 7 Id. 800.] 

The condition upon which the notes were made, that they 
were not to be sent to the Bank, entered into and constituted 
a part of the res gesia@,and was properly admitted in evidence‘ 
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and the placing it in Bank, was a fraud upon the defendant. 
[3 Wilson, 347; 1 Ala. Rep. 34.] 

The note as made by Hurst alone, was not admissible in 
Bank, and could only become so by the addition of other 
names. This shows that it was a material alteration. It was 
in fact not the same note after the additional names were 
placed upon it. 


ORMOND, J.—If the proof of the fact of the agency of 
Webb, depended upon the resolution of the Board of Direc- 
tors, authorizing the appointment of an agent by the Presi- 
dent, it is manifest, that being in writing, and entered upon 
the minutes of the board, it could only be proved by the pro- 
duction of the book in which the entry was made, or by giv- 
ing secondary evidence of its contents, after notice to pro- 
duce it. No such notice appears to have been given, and the 
court certainly erred in permitting parol evidence of its con- 
tents. It is not easy however, to perceive the materiality of 
this testimony. A corporation, as well as a natural person, 
may act through an agent, and its recognition of the act af- 
ter it is done, will be proof of the authority of the agent to 
act, just as in the case of a natural person. A corporation, as 
well as a natural person, is bound by those acts, which cre- 
ate a presumption of agency. [Bates & Hines v. The State 
Bank, 2 Ala. Rep. 462.] The suing upon the note taken by 
Webb, for the Rail Road Co., is prima facie at least, an 
adoption and ratification of the act of Webb, in taking it. 

The court also erred in deciding that the plaintiff could 
not recover, without proof of its corporate charter. The is- 
sues were non assumpsit and nul tiel corporation. ‘The gen- 
eral issiie does not cast upon a corporation the necessity of 
proving its corporate charter, as was held in this court after 
a full examination of the authorities. [Prince & Garrett v. 
The Commercial Bank of Columbus, 1 Ala. Rep. 241.] The 
contrary doctrine has been held in New York, but even there 
it is admitted, that the making of a note to a corporation by 
its corporate name, is an admission of its corporate existence. 
[Duchess M. Co. v. Davis, 14 Johns. 238; Trustees of Ver- 
non v. Hill, 6 Cow. 23.] The plea of nul tiel corporation, 
did doubtless put in issne the corporate capacity of the plain- 

















JANUARY TERM, 1846. 517 
Montgomery R. R. Co. use, &c. v. Hurst. - 














tiff, but the notes themselves being payable to the corpora- 
tion by itscorporate name, was an admission by. the defend- 
ant of the fact, and prima Jacie evidence of the existence of 
the charter of the company, and wser under it. 

The court also erred in admitting testimony to prove, that 
it wasagreed between the agent of the corporation, and the 
defendant, that if the “notes were sent to the bank,” the de- 
fendant should be exonerated from payment. The pro- 
mise in the body of the note is to pay the Rail Road Co., at 
‘the “ Branch of the Bank of the State of Alabama at Mont- 
gomery.” ‘This not only justified, but required the plaintiff 
to have them there, ready to be delivered if payment was 
tendered, and the evidence went directly to contradict the 
written stipulations of the parties. He could no more con- 
tradict this by parol, than the promise to pay, or any other 
term of the contract evidenced by the note. The case might 
be varied, if a promise of this sort was fraudulently made, 
and the notes were thus obtained as asserted in argument, 
for an improper purpose. The record however warrants no 
such inference. ‘That presents the naked case of testimony 
admitted to prove, that the defendant was to be emonerated 
from payment, ifthe plaintiff did that, which by the written 
contract, it was authorized and required to do. [Owen v. 
Henderson, 7 Ala. Rep. 641.] 

The remaining question, the effect of the addition of the 
two names upon the notes, as payees, without the knowledge 
or @onsent of the defendant, is one of some difficulty. The 
ancient rule was, that every material alteration of a. deed, 
(and the same rule applies to all written instruments,) avoid- 
ed it, although made by a stranger, and without the know- 
ledge or consent of the parties ; but this doctrine does not ob- 
tain at this day. The rule as now recognized is, that an al- 
teration, or spoliation of a written instrument, by a stranger, 
does not affect its validity, if made without the knowledge, 
or consent of the party seeking to enforce it. If the altera- 
tion be material, and made by the party claiming under it, 
he cannotenforce it. [Brown v. Jones, 3 Porter, 422; Davis 
v. Carlisle, 6 Ala. R. 707 ; Newell v. Mayberry, 3 Leigh, 250; 
Mills v. Starr, 2 Bailey, 359; Stephens v. Graham, 7 8. & 
R. 508; Cloud v. Stout, 5 Littell, 205.] The presumption 
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of fraud necessarily arises in every such alteration. But if 
the alteration be immaterial, and be not fraudulently made, 
it seems to be the better opinion, that it will not avoid the 
instrument. [Hatch v. Hateh, 9 Mass. 307; Ogle v. Gra- 
ham, 2 Penn. 132; Hunt v. Adams, 6 Mass. 519; State v. 
Cilley, 1 N. H. 97; Master v. Miller, 4 Term, 320; Nichols 
v. Johnson, 10 Conn. 196.} 

In most of the cases which we have examined, the altera- 
tion was in the body of the instrument, either by the inser- 
tion of a date, or some words which had been omitted, and 
which the law would have supplied, or which did not alter 
or enlarge the responsibility of the payor; or by the ad- 
dition of some words, which increased, or at least changed 
his responsibility. In the first case, the alteration has 
been considered harmless and inoperative, in the second, 
fatal to the instrument, as is shown by the cases previously 
cited. 

In Horner v. Wallis, 11 Mass. 309, the payee of a note, 
procured one, not present at its exécution, to attest it as a wit- 
ness, and the court held it to be such a material alteration, as 
avoidedethe note. The opinion of the court seems to have 
been materially influenced, by astatute of limitations of Mas- 
sachusetts, making a difference between attested, and unat- 
tested notes. Yet the same court, in Smith v. Dunham, 8 
Pick. 249, where the payee procured one present at the exe- 
cution of a note, afterwards, and without the knowledge of 
the maker to attest it, but without any fraudulent intent, held 
the alteration to be immaterial. 

In this case, the addition of the two names, under the sig- 
nature of the defendant, was probably made to enable the 
Rail Road Co. to negotiate the paper, by adding sureties to 
the name of the defendant. This did not in the slightest de- 
gree affect, or in any manner increase, or vary, the liability 
of the defendant. His promise still continued to be several, 
and was neither increased or diminished. The names might 
have been put on the back of the note, with impunity, and 
perform in effect the same office there, that they did be- 
low the signature of the defendant. In either position they 
were sureties for the Rail Road Company, and not for the 
defendant. 
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The principal difficulty we have felt, has risen from the 
fact, that the identity of the instrument, is in some respects 
destroyed by this addition. But this isin truth more imagi- 
nary than real, as it does not cease to be the promise of the 
defendant, because that of others is superadded. Upon the 
whole, we think the addition of these names as promissors to 
the note, though placed there without the knowledge, or 
consent of the defendant, does not absolve him from the per- 
formance of his undertaking, unless they were placed there 
for some fraudulent purpose. 

Let the judgment be reversed and the cause remanded. 





CAWTHORN v. McCRAW. 


1. Where a guardian purchases property at a sale under an execution in fa- 
vor of his ward, which he pays for by causing a credit to be entered on 
the execution, it seems that the ward may elect to have the property or the 
money with interest. But to induce a court of equity to make the guar- 
dian a trustee for his ward, the former must have purchased under such 
circumstances as invests the guardian with a valid estate at law; if mala 
fides is attributable to him, his purchase is void by the statute of frauds, 
against the creditors of the defendant in execution, and will not be upheld 

__ in equity, merely to declare a trust in favor of the ward. 

2. Semble. To make a valid levy on personal property, the sheriff must have 
the property within his power and control, or at least within his view; un- 
less the defendant acknowledges a levy by executing a delivery bond. 

3. The sale of slaves under execution, at a time and place other than that 
prescribed by the statute, by the consent of the plaintiff and defendant, is 
not void, if there was no intention to defraud, and no other lien on the 
property at the time of sale. _ 

4, Although a fraudulent purchase by the guardian, at a sale under execu- 
tion, in favor of his ward, is voidas against the creditors of the defendant 
in execution, yet a court of equity would uphold the pre-existing lien of 
the execution in favor of the ward, direct a resale of the property, and sat- 
isfaction to be made, before execution creditors whose liens subsequently 
attached would be entitled to the proceeds. 
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Writ of Errot to the Circuit Court of Perry. 














THis was a proceeding under the statute for the trial of 
the right of property. The plaintiff in error having recover- 
ed a judgment against James C. Harrell, William B. Benson, 
and Henry Y. Howze, for $5,216 64, a writ of fieri facias 
was issued thereon, and levied by the sheriff of Perry on sun- 
dry slaves; a claim of property was interposed by the defend- 
ant in error, and bond executed for the trial of the right. An 
issue being made up, the cause was submitted to a jury, who 
returned a verdict for the claimant,. and judgment was ren- 
dered accordingly. On the trial, the plaintiff excepted to 
the ruling of the court. ‘The case made by the bill of ex- 
ceptions may be thus stated, viz: the plaintiff adduced the 
execution, and proved that it was levied on the slaves in ques- 
tion as the property of Benson, and that at the time of the 
levy, and for some time previously, they were in the posses- 
sion of the latter; and also proved the value of the slaves, 
severally. The claimant then, in order to show that the 
slaves were not liable to the plaintiff’s execution, produced 
seven writs of fiert facias, issued from the County Court of 
Perry, on the 22d August, 1843, for the sum of $1191 73, 
each, against Benson ; five of which fi. fa’s were in favor of 
the claimant, as guardian of certain infant heirs of Willis W. 
Benson, deceased ; another was in favor of Eliza R. Plummer, 
who was a sister and heir of the decedent ; and the other was 
in favor of Anderson Cain in right of his wife, who was also 
shown to be a sister and heir of the decedent. The twolast 
described fi. fa’s. were, on the day they were issued, trans- 
ferred by the plaintiffs therein to the claimant, by assignment 
in writing indorsed on each one of them. These seven exe- 
tions all came to the hands of the sheriff on the day they bear 
date, and were levied upon all the property of the defendant 
therein, including the slaves in question. 'Theslaves at the 
request of the defendant, Benson, were advertised for sale, at 
Perryville, in Perry county, and were there sold accordingly, 
on the .... day of September, 1843; at the sale the claim- 
ant bid off all the slaves in his own name, and received for 
the same a bill of sale from the sheriff dated the 20th No- 
vember, 1843. It was shown that no money was paid, but 
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of his purchases. Further, that it was announced by the 
sheriff, under the direction of the claimant, that specie would 
be demanded of the purchasers of the slaves, and they were 
sold at low prices. 

It was also proved that the seven executions, under which 
the claimant purchased, were placed in the hands of the she- 
riff by the claimant, at the seat of justice of the county; that 
the defendant, Benson, was at the court house on the same 
day, and furnished the sheriff with a schedule of all his pro- 
perty, and requested him to levy on it. Further, that al- 
though the slaves in question were bid off by the claimant, 
they returned to the possession of Benson, and have there 
continued ever since. 

There was evidence tending to show that Benson held the 
slaves as the agent of the claimant. And there was also proof 
that the claimant attempted to prevent competition in bidding 
at the sale. 

On the day succeeding the sale of the slaves, the sheriff 
sold, at Benson’s residence, his crop of corn and cotton then 
in the field, his stock of horses, cattle and hogs, and also all 
his other personal property ; the whole of which was purchas- 
ed by the claimant, and continued thereafter to remain in 
Benson’s possession. On the first Monday of November, 
1843, the tract of land on which Benson lived was sold by the 
sheriff, at the court House, bid off by the claimant as the oth- 
er property was, and the possession remained unchanged. 
The defendant, Benson, was a son-in-law of the claimant, 
and the wards of the latter were the brothers and sisters of 
Benson. 

It was further proved, that after the sale of the crop of 
cotton, by the sheriff, eight bags were packed and marked 
in the name of the defendant, Benson. In addition, it is 
said that other evidence was adduced, tending to show that 
the sale and purchase of the slaves was fraudulent, and a de- 
vice of the claimant and Benson to secure the latter in pos- 
session of them ; and to hinder and delay his creditors in the 
collection of their debts. ° 

The court instructed the jury, that it was not alledged, or 
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pretended, on either side, that the conduct of the sheriff who 
sold the slavés in controversy,’and the other property, was 
other than fair and honest ; that the wards of Abner McCraw, 
for whose benefit, and on whose account, the executions un- 
der which he purchased issued, had a right to the slaves and 
other property purchased by him with the executions, if the 
sale was fair as respected other creditors, whether purchased 
by him for them or not, if they chose to elect to have the 
same. If the slaves and other property purchased by Mc- 
Craw, under the executions, were purchased by him for his 
wards, then McCraw was entitled to a verdict in this case, 
whether the purchase was made fraudulently as respected oth- 
er creditors ornot. And whether the purchase of the slaves 
by McCraw, under the executions, was fraudulent or not, as 
respected other creditors, could not be inquired into in this 
court ; that a Court of Chancery alone had jurisdiction to 
make the inquiry, and that the title of M’Craw could not be 
attacked in a court of law. 





J. Erwin, H. Davis, and A. Granam, (of Perry,) for the 
plaintiff in error, contended, that though in the execution of 
a fi. fa. a sheriff may act with fairness, yet if the plaintiff acts 
fraudulently, with the view of becoming a purchaser of pro- 
perty to be sold under it, if he purchases pursuant to such 
design, his title may be defeated by a bona fide creditor of the 
defendant in execution. (21 Wend. Rep. 169.] Infants, 
whose acts are tainted with fraud, or who claim interest 
through others as their guardians, which the latter have ac- 
quired by fraudulent devices, can derive no advantage under 
such circumstances, that would not be accorded to persons of 
full age. [Roberts on Frauds, 520-1-2.] 


T. Cuitton and A. B. Moore, for the defendant in error. 
It does not appear that the attempt of the claimant to put 
down competition at the sale of the sheriff, was successful ; 
consequently the title he acquired cannot be prejudiced. 
[Haynes v. Crutchfield, 7 Ala. Rep. 189.] The record does 
not show, that the claimant, in consequence of any unfair 
practices, purchased at an under value. 

Fraud cannot be inferred from the fact that the defendant, 
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Benson, still retained possession gf the property. He was 
the son-in-law of the claimant, and it was reasonable and 
natural that the latter should be willing to make him his 
agent ; the more especially when, by so doing, he would be 
providing a home for his own daughter. 

But if the fraudulent purpose of the claimant was conced- 
ed, then it is contended that the slaves could not be subject- 
ed to the payment of his debts. He used the funds of his 
wards, and they thus acquired an interest in the property pur- 
chased, of which a court of law could not deprive them. [2 
Sugd. on Vend. 173; Sand. on Uses, &c. 219; 2 Kent’s 
Com. 229; 2 Vern. Rep. 166.] 

If the elaimant purchased fraudulently with his own funds, 
the fraud could not be inquired into on the trial of the right 
of property. The party complaining of the fraud should 
have moved to set aside the execution and sale ; or if he was 
not in a condition to do this, he could apply to a Court of 
Chancery ; and if the sale should be set aside, either on mo- 
tion or upon bill filed, it would be upon snch terms as would 
protect the purchaser, by causing his money to be refunded. 
[9 Porter’s Rep. 679.] 

It does not appear that the debt upon which the plaintiff 
recovered a judgment, was contracted at the time the. slaves 
were sold by the sheriff, or that Benson was indebted to any 
one else at that time, than the claimant and his wards; un- 
less this was shown, it cannot be presumed that he intended 
to defraud his creditors, or that the claimant lent himself to 
such a purpose. ; 


COLLIER, C. J.—The material question in the. case is 
this, can personal property which has been sold under exe- 
cution at the suit of infant wards, by their guardian, where 
the levy and consequent proceedings indicate the purpose of 
the guardian, (who became the purchaser at the sale,) and 
the defendant in execution, to defraud the creditors of the 
latter, be levied on in the hands of the same defendant, and 
sold under an execution issued on a judgment subsequently 
obtained against him? 

By the second section of the statute of frauds, it is among 
other things enacted, that “every bond, suit, judgment, or 
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execution, had or made and contrived, of malice, fraud, cov- 
in, collusion or guile, to the intent or purpose to delay, hin- 
der or defraud creditérs of their just and lawful actions, suits, 
debts, accounts, damages, penalties or forfeitures,” &c. “ shall 
be from henceforth deemed and taken only as against the 
person or persous, his, her or their heirs, successors, execu- 
tors, administrators, or assigns, and every of them, whose 
debts, suits, demands, estates, interests, by such guileful and 
eovinous devices and practices as is aforesaid, shall or might 
be in any wise disturbed, hindered, delayed or defrauded, to 
be clearly and utterly void ; any pretence, color, feigned con- 
sideration, expressing of use, or any other matter or thing to 
the contrary notwithstadding.” [Clay’s Dig. 254, § 2.} 

In Gardenier v. Tubbs, et al. 21 Wend. Rep. 169, it was 
held, that where property is bought at a sheriff’s sale, by the 
plaintiff in an execution, and left in the possession of the de- 
fendant, without any good excuse shown, the sale is void as 
against other creditors of the defendant, notwithstanding the 
plaintiff subsequently and before the levying of an execution 
on the part of other creditors, reduce the property to his ac- 
tual possession. ‘This case is more stringent than the Eng- 
lish adjudications upon the same point. In that of the ear- 
liest date, which has come under our notice, it was determin- 
ed, that where the goods of A are sold under a fi. fa. to B, 
bona fide, and for a valuable consideration, and the latter per- 
mit A to remain in possession, on condition that he will de- 
liver over to him the product from the sale of the goods, the 
possession will not render the execution fraudulent; and on 
a subsequent bankruptcy, the goods will not pass to the as- 
signees of A. [Cole v. Davis, 1 Lord Raym. Rep. 724.] So 
where K, (not being a creditor,) bought the goods of A, ata 
public sale by the sheriff under a fi. fa. and afterwards allow- 
ed A to remain in possession, and the latter afterwards made 
a bill of sale of the goods to R, who took them into posses- 
sion; upon action brought by K against R, the jury nega- 
tived any fraudulent intention on the part of K, and the court 
maintained his right to recover. [Kidd v. Rawlinson, 2 Bos. 
& P. Rep. 59.] It has also been decided, that where the 
goods of a debtor who had confessed a judgment were taken 
jn execution, and purchased at public auction by the plaintiff, 
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who let to the debtor, for rent actually paid, his purchase ° 
cannot be defeated for fraud. [|Watkins v. Birch, 4 Taunt. 
Rep. 823; see also, Brandon v. Snow & Cunningham, 2 
Stew. Rep. 255.] We have cited these cases, not so much 
for their importance in the condition in which the record 
comes before us, but as furnishing principles to guide the 
judgment of the court, in the ulterior progress of the 
cause. 

There can be no question of the rule stated at the bar, that 
the guardian’s trust is one of obligation and duty, and not of 
speculation and profit. He can derive no benefit from the 
use of the ward’s money, and if he employ it in the purchase 
of property, the ward may elect to have the property, or the 
money with interest; and a court of equity will, in a proper 
case, make the guardian a trustee for his ward, in respect to 
property thus purchased. But this. will only be done, where 
the purchase is made under such circumstances as invest the 
guardian with a valid estate atlaw. If mala fides is attribu- 
table to him, so that the sale under execution passes no title 
as against the creditors of the defendant, equity cannot con- 
sistently with its own principles, uphold it, merely for the 
purpose of declaring a trust in favor of infants. Sucha course 
of procedure would be exceedingly unjust to the creditors 
who were prejudiced by the fraud, and directly violative of 
the provision of the statute of frauds which we have cited. 

The question of fraud vel non, where its solution depends 
upon evidence, addresses itself to the consideration of a jury, 
and if found affirmatively, it is the duty of the court to de- 
clare all transactions arising out of, or tainted with it, inope- 
rative and void; and this whether reference be had for the 
rule of decision to the common law or astatute. [2 Starkie’s 
Ev. 586; see the cases cited in Walker, Giller & Mabry v. 
Herndon, at this term.] It cannot be questioned that the 
bill of exceptions recites sucha state of facts, as warranted 
the plaintiff in praying the charge of the court, touching the 
good faith of the claimant and the defendant in execution, 
in the several transactions which were drawn in question ; 
and the view we have taken of the law may suffice to show, 
that fraud would be utterly destructive of the title set up by 
the claimant. 
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The fact that the levy of the execution was made on the 
slaves, when they were not present and under the control of 
the sheriff, and that they were afterwards sold elsewhere than 
at the court house, is not, under the facts of the case, conclu- 
sive evidence of fraud. It may be conceded, that in order to 
make a valid levy on personal property, the sheriff must have 
it within his power and control, or at least within his view, 
unless the defendant acknowledges a levy by executing a 
delivery bond. [Cobb v. Cage, 7 Ala. Rep. 619; see also, 
16 Johns.. Rep. 287; 14 Wend. Rep. 123; 3 Wend. Rep. 
446; 2 South. Rep. 479; 11 Wend. Rep. 548; 14 Johns. 
Rep. 222 and 352.) The property in the present case, was 
forthcoming on the day of sale, and though sold at a place 
which the statute does not prescribe, the circumstances could 
not, if there was no intention to defraud, defeat the purchase. 
It does not appear that there were any liens upon the pro- 
perty of the defendant in execution ; assuming such to be the 
fact, and it would have been competent for the defendant to 
have made a private sale to the claimant or any one else. If 
he could thus have sold his property, it is difficult to conceive 
of any objection to his making a public sale, either personally 
or through the agency of another. 

Assuming the sale to have been fraudulent as it respects 
the defendant in execution and. the claimant, will the infant 
wards of the claimant lose the priority to which the exe- 
cutionsin their favor are entitled? The fraud of the guar- 
dian, while it cannot transmit, will not be allowed to defeat 
the rights of his ward. If the claimant’s purchase should be 
found fraudulent, it must be adjudged invalid at law ; but the 
plaintiffs in the executions, who were his wards, might assert 
their pre-existing lien in a court of equity, and would be pre- 
ferred, if their judgments and executions were regular up to 
the time of the levies and sales; if not for the full amount 
thereof, at least to the extent of the sums at which the pro- 
perty was bid off. That court would direct a re-sale of the 
property, and after paying what the wards of the claimant 
were entitled to, would then order the execution of the 
plaintiff to be satisfied. We have thought it proper to say 
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thus much, that the rights of the parties may be adjusted with- 
out again resorting to this court. 
We have only to add, that the judgment of the Circuit 
Court is reversed, and the cause remanded. 











STANDIFER v. WHITE. 


1. A plea which assumes to answer the whole declatation, but omits to an- 
swer a material part, is bad on demurrer. 

2. A parol stipulation made at the time of the execution of a bill single, that 
it shall not be enforced until the obligee relieves the obligor from securi- 
ty debts he is then bound for, cannot affect the bill single, as a contract 
under seal cannot be modified or discharged by an unexecuted parol con- 
tract. 2 


Writ of Error to the County Court of Sumter. 


Dest by White against Standifer. 

The declaration contains two counts, the first of which is 
on a bill single, made by the defendant, on the 31st January, 
1840, payable to High & Travis, for $1101 26, one day af- 
ter its date, and assigned to the plaintiff, by the said High 
& Travis, on the 19th May, 1840. The second is on a bill 
single, made by High & Travis, payable to one John Haw- 
kins, and by him assigned to High & Travis, and by them 
to the plaintiff. 

The defendant pleaded—1. Nil debit. 2. A special plea 
in the terms following, to wit: Actio non, because he says 
that at the time said writing obligatory, mentioned in_the 
first count of the declaration was made, and delivered to the 
said High & Travis, to wit, on the 31st day of January, 1840, 
the said defendant was bound as security for the said High 
& Travis, to the Branch of the Bank of the State of Alabama 
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at Decatur, for a large sum of money, to wit, the sum of three 
thousand dollars, then due; and the said defendant, on the 
day and year aforesaid, was also liable as accommodation in- 
dorser, on a certain bill of exchange, which before that time, 
to wit, on the first day of June. 1838, had been discounted 
by the said Branch Bank, and the money paid over to said 
High & Travis; the said bill of exchange was for the sum of 
$4200, and that sum was received by said High & Travis. 
And the said High & Travis, at the execution and delivery 
of the said writing obligatory, promised to the defendant to 
pay to the said Bank the said several sums of money in said 
promissory notes and bill of exchange mentioned, before they 
would demand payment of the said writing obligatory, and 
before the said defendant should be liable to pay the same, 
and until the said several sums of money were paid, the said 
writing obligatory was to be held for nothing. And the said 
defendant further saith, that the said High & Travis, have 
not, nor has either of them, paid the said several sums of mo- 
ney, in said promissory notes and bill of exchange mention- 
ed, and that he is still liable for the same. The said de- 
fendant further says, that the said High & Travis afterwards, 
to wit, on the Ist day of June, 1840, became and were whol- - 
ly insolvent, and still are insolvent, and this he is ready to 
verify, wherefore he prays judgment if the plaintiff ought to 
have or maintain his said action. 

This plea is verified by the oath of the defendant. 

The plaintiff demurred to both pleas, and his demurrer was 
sustained by the court. 

The overruling of the second plea is the only error as- 
signed. 








S. W. Ineez, for the plaintiff in error. 


Jon. Buiss and J. G. Bapwin, contra, insisted the plea was 
bad—1. As assuming to answer the- whole action, and an- 
swering a part of it only, [Deshler v. Hodges, 3 Ala. Rep. 
509.] 2. The matter pleaded goes only to show the action 
prematurely brought, and therefore is in abatement, and 
should not be pleaded in bar. [3 Ala. Rep. 516; 5 Ib. 380.] 
3. The matter of the plea isa parol executory agreement, made 
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at the same time with the bond due to High & Travis, to 
alter and controlit. ‘This cannot be done. [McNair v. Coop- 
er 4 Ala. Rep. 660; 1 Ib. 42.] 





GOLDTHWAITE, J.—1. This plea is clearly bad, with- 
in the case of Deshler v. Hodges, 3 Ala. Rep. 509, where we 
say, if a plea profess to answer more than it afterwards an- 
swers, the whole plea is bad, and the plaintiff may demur. 
Here the plea is to the entire action, and yet only answers 
one count. 

2. But it is bad for another reason, if we are to consider it 
as setting up the final agreement not to sue, made with High 
& Travis, when the defendant executed the bill single. The 
rule is, that contracts under seal cannot be modified or dis- . 
charged by unexecuted parol agreements, whether made at 
the same or at a subsequent time. [McNair v. Cooper, 4 
Ala. Rep. 660; Barelli v. O'Conner, 6 Ib. 617.] In either 
aspect of this plea, the demurrer was properly sustained. 

It is not impossible the pleader intended to bring the case 
within the principles settled in Rhodes v. T. & C.Co.,8 Ala. 
206, in consequence of the insolvency of High & Travis. It 
may be remarked in this connection, that the case citetl was 
a suit in equity, and the defence was asserted after the pay- 
ment of the secured debts. 

Let the judgment be affirmed. 





GARRETT, Apm’r or Gunter, v. RICKETTS, er at. 


1, A decree pro confesso, against a defendant, for failing to appear, is not ev- 
idence as an admission of the allegations of the bill, if the bill is after- 
wards dismissed. 

2. A record of the county court, cannot be proved by the transcript of the 
record of a chancery suit, in which the record of the county court is an 
exhibit, as that fs but the copy of a copy. 

67 
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3. The absence of the licensee of a ferry from the State, is no sufficient rea- 
son for revoking the license ; nor can the license in such case be revoked 
for the insufficiency of the bond, without ten days notice to execute a suffi- 
cient bond. Such a bond may as well be exacted from the heir, alienee 
or lessee of the ferry, as from the licensee. 











Error to the Circuit Court of Marshall. 


Dest, by the plaintiff in error, against the defendants in 
error, on a bond executed by them to the plaintiff’s in- 
testate. 

Upon the trial, as appears from a bill of exceptions, it was 
proved, that the bond sued on was given for the rent of a fer- 
ry at Gunter’s Landing, for the year 1840, and that they had 
the use and benefit of the ferry, until some time in the month 
of April, 1840, when they were restrained from the use and 
benefit of it, by an injunction from the Chancery Court at 
Huntsville, in a suit there instituted by John S. Boggess and 
Richard 8. Randells, against Gunter and the defendants in 
error, as his lessees of the ferry ; a transcript of which, with 
the certificate of the Register, the defendants offered to read 
in evidence to the jury, and were permitted by the court to 
do so, against the objection of the plaintiff, and to which he 
excepted. 

From the transcript of the Chancery suit, which is sent up 
with this record, it appears, that the complainants claimed 
the ferry as their property—that Gunter was a Cherokee In- 
dian, and had removed with his tribe to Arkansas, and for 
more than three years before the 1st January, 1840, had failed 
to give the bond required bylaw. They also alledged, that 
the license granted to. Gunter had been revolked, and that 
they hd obtained a license’ from the commissioners court of 
Marshall county, on the 3d February, 1840, and had execu- 
ted the necessary bond ; and append to the bill as an exhibit, 
a transcript of the commissioner* court duly certified, show- 
ing these facts. At a subsequent term, a decree pro confesso 
was entered against Gunter asa non-resident, he having fail- 
ed to appear and answer the bill. 

Subsequently the bill was dismissed by the complainants 
without prejudice. 
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The plaintiff moved the court toinstruct the jury, that as 
Gunter had not personal notice of the suit in Chancery against 
him, given him by the present defendants, and no diligence 
proved by them to do so, the plaintiff was not precluded by 
the record in Chancery. But the court decided, that the 
pendency of the Chancery suit was sufficient notice, and that 
a personal notice to Gunter was not necessary; and refused 
the motion, to which the plaintiff excepted. 

The court further instructed the jury, that the failure of 
Gunter to renew his bond, could be given as evidence, al- 
though neither he or his agent had notice to do so; to which 
the plaintiff excepted. 

These matters were all opened by the assignments of 
error. 








S. Parsons, for plaintiff inerror. ‘The court clearly erred 
in permitting the entire transcript from the Chancery Court 
as evidence. ‘The exhibit to the bill, showing the revoca- 
tion of Gunter’s license, as permitted to be proved by the 
transcript, was but the copy of acopy. Although a decree 
pro confesso, was taken against Gunter, yet when the bill 
was dismissed, the decree lost its force. The transcript 
therefore only proved the fact, that such a bill was filed, and 
injunction issued. It neither established nor took away any 
right. 

The exhibit from the commissioners’ court, does not show 
that Gunter had notice that a new bond was required; the 
act of the commissioners’ court was therefore void. [1 Pir- 
tle’s Dig. 445, 8.] 

The title of Boggess and Randell, originated after the lease 
was made. A general covenant for quiet enjoyment, does 
not extend to an eviction by a wrong doer, nor to an evic- 
tion that originated after the lease ; not even if granted by 
the public authorities. [6 Mass. 246; 2 Hill’s N. Y. 111.] 


James Rosinson, contra. Gunter wasa party to the suit, 
and a non-resident, the decree pro confesso, was therefore 
proof of all the allegations of the bill astohim. The decree 
in such a case, has therefore the same effect, as actual notice 
by service of subpeena. 
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The language of the court, that the failure of Gunter to 
give his bond, might be given in evidence, is not entirely ex- 
plicit. ' If the court intended to say, that by failing to give 
his bond after three years, he forfeited his right, it was strict- 
ly correct. [Aik. Dig. 2 ed. 642.] The record shows, that 
the commissioners court of Marshall county did vacate the 

-license for this cause. 

The act, (Clay’s Dig. 513, $ 26,) authorizing the Court at 
any time, on ten days notice, to require a new bond, does not 
repeal the former law. It was only intended for greater se- 
curity to the public, as it often happens, that the securities 
to these bonds fail before the expiration of three years. 

A party complaining of error, must show it affirmatively, 
as ail reasonable presumptions must be made in favor of the 
judgment. 











a 


ORMOND, J.—The decree of a Court of Chancery, is cer- 
tainly conclusive as between the parties to it, of all the facts 
put in issue. But in this case, there was no final decree 
made by the Chancellor, upon the case made by the bill. 
The decree pro confesso against Gunter, was interlocutory 
merely, subject to the future action of the court—to be set 
aside if the party appeared and answered, or confirmed by 
the final decree. ‘The bill being dismissed, the interlocuto- 
ry decree can have no effect as an admission of facts, alledg- 
ed in the bill. ‘The transcript of the record, therefore, of the . 
Chancery cause, was evidence merely that such a bill had 
been exhibited, injunction awarded, &c. For what purpose 
it was introduced, or for what reason objected to, the record 
affords no. information, we are not therefore able to say, 
whether the court erred or not, in refusing to exclude it. 

From the argument of counsel, it would seem, that the ob- 
jection was to the reading to the jury, as evidence, an exhibit 
to the bill, purporting to be a transcript of the commission- 
ers’ court of Marshall county, by which that court revoked 
a license previously granted to Gunter, to establish ‘a ferry. 
It is very clear, that the act of the commissioners’ court could 
not be established by the transcript of the record of the Chan- 
eery suit, in which it was an exhibit; it was in fact merely 
a copy of the transcript of the record in the commissioners’ 
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court. No question however is made, as to the propriety of 
this exhibit as evidence, nor are we able to say from the re- 
cord, that it was relied onas evidence. And as the record of 
the Chancery suit between the same parties, might have been 
evidence for some ‘purposes, wecannot say that the court 
erred in refusing to exclude it. 

The instruction of the court to the jury, raises the ques- 
tion, whether a license to establish a ferry, can be revoked, 
without notice to the licensee to renew his bond. 

The grant of a license to establish a ferry, is an incorpo- 
real hereditament, subject to be revoked if a sufficient bond 
is not executed, within ten days after such requisition is 
made. [Lewis v. The Intendant of Gainsville, 7 Ala. Rep. 
85.] It is now insisted, that the act of 1834, (Aik. Dig. 2 
ed. 642, § 7,) is still in force, By that act, the Judge of the 
County Court is authorized to revoke a license for a ferry, if 
the bond ‘is not renewed every three years, and to grant a 
license to any one who will apply for the same. In 1839, 
(Clay’s Dig. 513, § 26,) an act was passed which was evi- 
dently intended to supersede the former law on this subject, 
as it goes fully into detail, and embraces most of the provis- 
ions contained in the former acts, with some new modifica- 
tions. It was considered by the compiler of Clay’s Digest, 
as consolidating and repealing the former acts, and such w&s 
the opinion of this court in the case cited from 7 Ala. Rep. 
85. If then, it were conceded, that the Judge of the County 
Court, under the act of 1834, could revoke a license to es- 
tablish a ferry, without notice to the lincensee to execute a 
new bond, ten days notice is expressly required by the act of 
1839. 

The reason assigned by the commissioners’ court, for the 
revocation of Gunter’s license, as appears from the exhibit to 
the Chancery suit, is, that ‘Gunter has left the State with- 
out renewing his bond, as by law required,” &c. “As the 
grant of a license to establish a ferry is an: incorporeal here- 
ditament, it is the subject of transfer by sale, and would de- 
scend to the heir of the licensee ; it results therefore necessa- 
rily, that the absence from the State of the original grantee 
of the ferry, would be no sufficient reason for revoking the 
license. The franchise might doubtless be lost by abandon- 
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ment, or forfeited by a refusal to execute a new bond when 
demanded by the County Court, and such bond, as is said in 
the case previously referred to, ‘might as well be exacted 
from the heir, alienee, or lessee, of the ferry, as from the li- 
censee.” [7 Ala. Rep. 89.] From these views, it fellows, 
that the court erred in its charge, that the license might be 
revoked, without notice to renew the bond. 

What influence, if any, the injunction was calculated to 
exert on the right of Gunter’s representative, to demand the 
rent of the ferry, whilst the injunction was in force, is a point 
not made in the court below; and although adverted to in 
argument, as it is not made upon the record, we decline ex- 
pressing any opinion upon it. 

Let the judgment be reversed and the cause remanded. 











SORRELLE v. CRAIG, Apm’r cum TEsTa. An. 


1. In an action of assumpsit by the representative of a deceased father 
against his son,on promissory notes made by the latter in 1837, and pay- 
able to the intestate, the defendant relied on payments and sets off to a 
greater amount than the sum sought to be recovered ; to show that the sets 
off had been allowed on some other indebtedness to the testator, the plain- 
tiff adduced evidence tending to prove, that the defendant had been un- 
successful in business, as a merchant, some years previous to making the 
notes, that he afterwards resided at his father’s house, without any visible 
means, and then engaged in a business which required a considerable 
cash capital, and when he ceased to dothat business in 1835, money could 
not be made of him on execution. Held, that this testimony did not tend 
to prove the fact it was intended to establish, that it was prima facie irrele- 
vant, and should therefore have been excluded. 

2. The testimony of a witness who stated that he was acquainted with the 
general character of one who had been examined on the other side, but 
‘disavowed all knowledge of the estimation in which he was held in the 
néighborhood of his residence, is inadmissible to discredit the latter—it 
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not appearing that the impeached witness ‘had changed his residence, or 
that his employment was such as to cause his reputation to be as well 
known elsewhere, as in the vicinity of his home. 

3. A person who states he has no knowledge of the general character of a 
witness, save only as connected with “some alledged frauds,” cannot be 
examined for the purpose of impeaching his credibility. 

4. Where a cause is submitted to ajury on Saturday night, the parties agree- 
ing that the verdict might be received by the clerk, in the absence of the 
Judge, it is competent for the clerk to receive the verdict on Sunday, if 
the court continues its session beyond the week, and enter a judgment there- 
upon on some subsequent day of the term. 

5. If,the court trying a cause does not require a party tov waive his exception, 
as a condition upon which an application for a new trial will be entertain- 
ed, but considers and overrules the motion, an appellate court will not re- 
ject the bill of exceptions, And where the motion for a new trial is rest- 
ed upon grounds not embraced by the bill of exceptions, the primary court 
cannot put the party excepting to an election. 
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Writ of Error to the Circuit Court of Dallas. 


T 1s was an action of assumpsit at the suit of the defend- 
ant in error, upon three promissory notes for the sum of eigh- 
teen hundred dollars each, made by the plaintiff in error, on 
the 5th September, 1837, and payable to the testator on the 
first day of March, 1839, 1840 and 1841. The cause was 
tried upon issues, among others, to the pleas of non asswmp- 
sit, payment, and set off, a verdict was returned for.the plain- 
tiff, for the sum of $2,495, damages, and judgment was ren- 
dered accordingly. 

On the trial, the defendant excepted to the ruling of the 
court. It appears from the bill of exceptions, that the de- 
fendant relied on sets off and payments to an amount exceed- 
ing the plaintiff’s demand, which the plaintiff insisted wére 
allowed on some previous debt or liability of the defendant 
to his testator. ‘Thereupon, witnesses were introduced by 
the plaintiff, who testified that the defendant, about the year 
1830, was engaged in the business of selling goods at Ca- 
hawba, in which it was understood he was unsuccessful ; af- 
ter ceasing to do business, about the time stated, the defend- 
ant went to reside at the house of the testator, his father, 
without any visible means, of which the witnesses were in- 
formed. Ina year or two afterwards, the defendant engag- 
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ed in purchasing negroes.elsewhere, to be sold in Alabama ; 
this business was continued up to 1835, at which time mo- 
ney could not be made of him by execution. ‘To this evi- 
dence the defendant objected, and moved the court to ex- 
clude the same as irrelevant to the issues, but the objection 
was overruled. 

The plaintiff then offered witnesses to impeach the char- 
acter of Wiley, J. Sorrelle, who had given evidence on behalf 
.of the defendant. One. of the witnesses introduced for this 
purpose, stated, that he was acquainted with the general 
character of the impeached witness, and would not believe 
him onoath. But being cross-examined, he stated that he 
lived twenty miles distant from him, and did not know in 
what estimation he was held in the neighborhood of his resi- 
dence ; thereupon the defendant prayed the court to ex- 
clude the testimony impeaching the witness, Sorrelle’s 








‘character for veracity, but the prayer was refused by the 


court. 

Another witness adduced by the plaintiff, stated that he 
did not know the character of Wiley J. Sorrelle, for truth, 
amongst his neighbors, but did know his general reputation 
as connected with some alledged frauds ; whereupon he was 
asked whether, from that general reputation, the impeached 
witness was entitled to belief on his oath; to this question, 
the defendant objected, but his objection was overruled, and 
the witness answered in the negative. 

At eleven o’clock on Saturday night, the jury retired to 
consider of their verdict, It was agreed that the verdict might 
be received by the clerk, in the absence of the Judge. At 
five o’clock on Sunday morning, the jury delivered their ver- 
dict to the clerk and dispersed, and the same was afterwards 
recorded and made the basis of the judgment of. the court. 
On Monday, the defendant moved the court to set aside the 
judgment, and allow the cause to'stand continued, as if no 
verdict had been rendered, on the ground that the court could 
not.lawfully sit onSunday, and the jury had dispersed, and 
were not then present to perfect their verdict ; but this motion 
was overruled by the court., _ 

At the close of the last paragraph, the court say, “ the cor- 
rectness of the foregoing is admitted, but the defendant had 
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submitted a motion for a new trial on different grounds, 
which had been overruled, and although it was inadvertent- 
ly omitted to require him to say which he would waive, yet 
being satisfied with the verdict, and these matters not having 
influenced it, (as is believed,) the Judge declines to sign this 
as a bill of exceptions, unless the Supreme Court should deem 
it the party’s right to have it signed, after a motion for anew 
trial overruled.”’ 


G. R. Evans for the plaintiff in error, made these. points, 
viz: 1. The evidence as to the business, supposed in- 
solvency, &c. of the defendant below, in 1835, and previ- 
ously, was irrelevant, calculated to mislead the jury, and 
consequently inadmissible. [1 Starkie’s Ev. 386; 5 Ala. 
Rep: 38; 11 Mass. Rep. 140; Pet. C. C. Rep. 85; 5 Ala. 
Rep. 731.] | 

2. Neither of the witnesses adduced by the plaintiff to dis- 
credit the defendant’s witness, manifested such an acquain- 
tance with his general character, as made them competent to 
speak to his veracity. -The second witness did not profess 
such an ‘acquaintance, but merely that he had a knowledge 
of his “ general reputation as connected with certain alledg- 
ed frauds.” [2 Wend. Rep. 352, 558; 14 Wend. R. 105; 
18 Id. 146; 13 Johns. R. 504; 11 Sergt. & R. Rep. 198.] 
3. The reception of the verdict on Sunday, was clearly un- 
authorized by law. [Clay’s Dig. 592, $$ 1,3; 9 Porter’s R. 
151; 5 Ala. R. 407; 6 Ala. R. 200.] 3. A motion for a new 
trial, if overruled, does not amount to a waiver of a bill of ex- 
ceptions. [9 Porter’s Rep. 104.] 


C. G. Epwarps, for the defendant in error, insisted, that 
the paper which had- been signed and sealed as a bill of ex- 
ceptions by the Circuit Judge, could not be treated as such, 
He never intended that it should thus operate ; and this court 
will not allow it. Upon the errors assigned he was willing 
to submit the cause, if it should be determined there was a 
bill of exceptions. 

COLLIER, ©. J.—The evidence adduced by the plaintiff 
68 
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in respect to the defendant having been unsuccessful as a 
merchant ; his residence with his father, the testator ; his en- 
gaging in a trade for several years which required a consider- 
able cash capital ; and his supposed inability to pay his debts 
two years previous to making the notes declared on, certain- ° 
ly do not warrant the inference that the off sets relied on as 
a defence, had been allowed him against a previous indebt- 
edness to the testator. Such testimony does not show that 
he was indebted to his father, either for money lent, or upon 
any other account than the notes indicate. 'The most liberal 
interpretation of the facts, only leads to the conclusion, that 
the plaintiff had received money from some one to enable 
him to carry on trade. But it cannot be assumed in the ab- 
sence of all proof to the point, that funds were advanced. to 
him by any one in particular. If money was lent by thé 
testator, there is nothing to repel the inference that the notes 
in question were not upon a subsequent settlement given for 
the repayment of what wasdueto him. The bill of excep- 
tions does not state the date of the sets off relied on; if they 
were due when the notes were made, it might be reasonably 
intended that they were settled, and the notes showed the 
balance due ; but if the sets off were of a later date no such 
presumption could be indulged. 

The court always protect the jury from irrelevant testimo- 
ny, by excluding it on objection, in the same manner as it 
rejects other incompetent proof. If evidence be irrelevant 
at the time it is offered, it is not error to reject it, because 
other evidence may afterwards be given, in connection with 
which it would become competent. If it would be relevant 
in conjunction with other facts, it should be proposed in con- 
nection with those facts, and an offer to follow the evidence 
proposed, with proof of those facts at a proper time. [Mardis’ 
Adm’r v. Shackleford, 4 Ala. Rep. 493, and cases cited.] 
This view of the law may suffice to show, that if the bill of 
exceptions states the facts fully, the testimony should have 
been excluded for irrelevancy. [Greenl. on Ev. 59 to 63 ; 5 
Ala. Rep. 731.] 

In impeaching the credit of a witness; the examination 
must be confiped to his general reputation, and. will not be 
permitted as to particular facts ; for every man is supposed to 
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be capable of supporting the one, but it is not likely that he 
should be prepared to answer the other, without notice ; and 
unless his general character or behavior be in issue, he has 
no notice. [Greenl. on Ev. 512.] The regular mode, says 
the same learned author, of examining into the general repu- 
tation, is, to inquire of the witness, whether he knows the 
general reputation of the person in question among his neigh- 
bors; and what that reputation is; and whether, from such 
knowledge, the witness would believe that person upon his 
oath. In answer to such evidence, the other party may cross- 
examine those witnesses as to their means of knowledge, and 
the grounds of their opinion; or may attack their general 
character, and by fresh evidence, support the character of his 
own witness. The inquiry must be made as to his general 
reputation, where he is best known. It is not enough that 
the impeaching witness professes merely to state what he has 
heard others say ; for those others may be but few. He must 
be able to state what is generally said of the person, by those 
among whom he dwells, or with whom he is chiefly conver- 
sant, for it is this only that constitutes his general reputation, 
or character. And ordinarily, the witness ought himself to 
come from the neighborhood of the person whose character 
is in question. If he is a stranger, sent thither by the ad- 
verse party to learn his character, he will not be allowed to 
testify asto the result of his inquiries| [Ib. 512-13; 1 Phil. 
on Ev. 212; 11 Serg’t. & R. Rep. 8: 14 Wend. Rep. 
105.] 

In Bakeman v. Rose, 18 Wend. Rep. 146, Senator Tracy 
considers the form of the question to be proposed to a wit- 
ness,- who is introduced for the purpose of impeaching one 
who has preceded him, and after noticing the form stated by 
Swift and Starkie in their treatises upon evidence, gives the 
preference to that which was sanctioned by Lord Ellenbo- 
rough, in Mawson v. Hartsink, et al. 4 Esp. Rep. 102; 1 
Phil. Ev. 229. 'The question was there ‘put in this form, 
viz: ‘‘ Have you the means of knowing what the general 
character of this witness is ; and from such knowledge of his 
general character, would you believe him on his oath?” It 
is supposed by the learned Senator, that this form is most 
appropriate, because it allows the impeaching witness, not on- 
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ly to consider the general reputation of the assailed witness 
for truth, but for a disregard of virtue, and a want of .moral 
principle. -And if an inquiry embracing as great a scope as 
this, were not tolerated, then one whose character was de- 
servedly infamous, might impress his testimony upon the ju- 
ry, with all the weight of the purest man, simply because a 
disregard of truth had been overlooked in the prominence of 
his other vices; or he may, by the most watchful caution, 
have observed a general veracity in his intercourse with so- 
ciety, which would render his reputation unassailable, if the 
question were limited to his character for truth. 

Whether an inguiry into the general character of a witness 
should be confined to his reputation for truth, or may involve 
his entire moral character and estimation in society, is a point 
upon which the decisions are not uniform. Senator Tracy, 
in the case cited, thinks that the credibility of a witness 
should be sought through his general moral character; and 
such too are the decisions of North Carolina and Kentucky. 
[The State v. Boswell, 2 Dev. Rep. 209; Hume v. Scott, 
3 Marsh. Rep. 261-2; see also, 1 Hill’s S.C. Rep. 251-8-9; 
2 Hayw. Rep. 300] Vice is certainly social, and my obser- 
vation upon human character, persuades me, that a frequent 
indulgence in any of the grosser offences against morality and 
religion, weakens the force of moral principle, renders less 
sensitive the conscience, and predisposes to a disregard of 
truth, not only where there is a temptation to speak falsely, 
but from the depravit of the heart itself. As a sentient be- 
ing, it is necessary that man should cultivate the affections, 
and keep in active exercise the moral feelings, if he would 
preserve them in healthfulness and vigor. Entertaining this 
opinion of the human constitution, I should be strongly in- 
clined to approve a form of question similar to that which 
Lord Ellenborough thought best. 

But the present case does not make it necessary to deter- 
mine whether the question should be proposed to the im- 
peaching witness in the restricted or enlarged form; for 
whether the one or the other be adopted as most proper, it 
is clear, that the testimony by which the defendant’s witness 
was impeached should have been rejected. One of the wit- 
nesses, it is true, stated that he was acquainted with his gen- 
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eral character, but upon being interrogated, disavowed all 
knowledge of the estimation in which he was held in the 
neighborhood in which he resided. ‘To have made the tes- 
timony of this witness admissible, it should have been shown 
that Wiley J. Sorrelle had, at some time not long previously, 
resided in some other neighborhood, in which his character 
was known to the witness; or that, although he had a fixed 
residence, yet such was the character of his employment, or 
the manner of his intercourse with society, that his reputa- 
tion was as well known elsewhere as in the vicinity of his 
home. 

In respect to the other witness, he did not profess to know 
the general reputation of the defendant’s witness, except as it 
was connected with “some alledged frauds.” It is clear, 
from what has been said, that such knowledge did not make 
him acquainted with the general character—he only formed 
his opinion from what was said of the impeached witness, in 
connection with some one or more fraudulent transactiong. 

The act of 1803, ‘‘for the suppression of vice and immo- 
rality,’’ enacts, that ‘‘ no person or persons, upon the first day 
of the week, called Sunday, shall serve, or execute, or cause 
to be served, or executed. any writ, process, warrant, order, 
judgment, or decree, (except in criminal cases, or fora breach of 
the peace, ) but the service of every such writ, process, warrant, 
order, judgment, or decree, shall be void to all intents and pur- 
poses whatsoever.”’ [Clay’s Dig. 593.] It isclear that there is 
nothing in this statute, if literally interpreted, which prohib- 
its a court from receiving the verdict of a jury on Sunday, 
The case of Nabors v. The State, 6 Ala. Rep. 200, is clearly 
distinguishable from the present. 'There the question was, 
whether, if the term of a Circuit Court is limited by law, to 
one week, it does not expire on 12 o’clock of Saturday night, 
so that a verdict.returned aftfes that hour, though the case 
was submitted previously toa jury, is void? Both branches 
of this inquiry were answered in the affirmative. Perhaps 
there is a dictum added, intimating that no judicial proceed- 
ing done on the first day of the week, will be recognized as 
valid, this dictwm is a reiteration of what had been said by 
others, and asa general proposition, we think is correct, even 
atcommon law. In Sayles v. Smith, 12 Wend. Rep. 57, it 
was said, that although such is the law, yet ‘all acts and 
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- and transactions aye lawful, done on the Sabbath, unless pro- 
hibited, either by the common law or by statute.” 

“In Van Riper v. Van Riper, 1 South Rep. 156, Mr. Jus- 
tice Southard said, ‘A judgment need in no case necessarily 
be rendered on the Sabbath; a verdict must in some instances 
be received on that day, or the jury, be dismissed without re- 
ceiving a verdict at all from theirhands.” Again; “It is a 
solemn duty, both of courts and juries, so to arrange their 
business, and so discharge their duties, as never to encroach 
in the smallest degree, on the Sabbath, if it be possible to 
avoid it; yet where the jury have been compelled to reach 
the morning of that day, before their verdict was prepared, I 
see rio mode of proeeeding so proper, as to receive the verdict, 
dismiss the jury and the parties, and at such future day as 
may be convenient and proper, take the subsequent proceed- 
ings. This must be done er necessitate.’ The learned 
Judge cites Pierse v. Lord Fauconberg, 1 Burr. Rep. 292. 
Seesalso Regina v. Rosenberg and wife, 1 Brown’s Justicia- 
ry Rep. 367, cited from 5 Kinne’s L. Comp. 230. 

_ Although by a statute of this State, petit jurors are to be 

drawn and summoned to attend a term of the Circuit Court 
for a single week, where it is of longer continuance, and tales- 
men are to be summoned for the day; yet there is no objec- 
tion to their remaining beyond the week, or day, in atten- 
dance upon the court; and it is altogether proper to keep 
them in service for a longer period, where a cause has been 
submitted to them within the time, if they have not been able 
to agree upon a verdict before its expiration. The oath of a 
juror, summoned for the week, is, that he will well and truly 
try all issues, &c., which shall be submitted to him during 
the week, “and true verdicts render according to the evi- 
dence.”” And the same oath is administered to the tales ju- 
rors, substituting the word “day” for “term.”” [Clay’s Dig: 
455, $27; 446, § 32; 458, § 56.] 

In the case at bar, the term of the Circuit Court continued 
after the week, when the cause was submitted to the jury, and 
is thus distinguished from Nabors v. The State, supra. ‘The 
case cited from 1 Southard, we think, lays down a reasona- 
ble and proper rule—the verdict was consequently regularly 
received by the clerk, according to the agreement of the par- 
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ties, on Sunday, and it was entirely competent to have ren- 
dered judgment thereon, any subsequent judicial day of the 
term. 

This court has said, that “ following what we conceive to 
be the best established practice, we are of opinion, that the 
court trying the cause ought not to grant a new trial for the 
causes embraced by a bill of exceptions, unless the party 
submitting a motion distinctly waives the exception. If 
however, the primary court make no such requisition of a 
party moving for a new trial, but allows his exception, and 
considers and overrules his motion for a new trial, the ap- 
pellate court cannot refuse to consider the exceptions.” [9 
Porter’s Rep. 104.] In the present case, the motion for a 
new trial was rested on other grounds than those upon which 
a reversal of the judgment is sought; so that the Circuit 
Court could not have required a withdrawal of the motion. 
But if the grounds had been identical, the case cited shows, 
that this court could not repudiate the bill of exceptions ; it 
is for the primary court to put a party to elect whether he 
will avail himself of it and abandon his motion. 

For the error in the first and second points considered, the 
judgment is reversed and the cause remanded. 





GIVENS v. LAWLER. 


1. Where the parties to a controversy with respect to whether a transaction 
was a purchase of slaves, or a loan of money, entered into an agreement 
relative to the disposition of one of the slaves, but agreed that the writing 
should not be used by either as evidence, and on the same day one exe- 
cutes a receipt to the other, purporting to be a receipt of notes in full for 
the slave, if the latter paper is given in evidence, the opposite party may 
introduce the agreement, to explain the whole transaction, notwithstanding 
the agreement not to use it as evidence. 

2, When two papers are before the jury as evidence, one of which, if not part 
of the same transaction with the other, will naturally affect the right of 
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the plaintiffto recover, but will not if the transaction is one and the same; 
ghe court does not submit a question of law, when it instructs the jury to 
ascertain to what extent one of the papers will affect the plaintiff’s rights 
The charge will be construed with reference to the question of identity. 


Writ of Error to the Circuit Court of Talladega. 


Assumpsir, by Lawler, on the common counts, against 
Givens. 

At the trial, on the general issue and other pleas, it was in 
evidence, that in December, 1843, two slaves, a woman and 
her child, went from the possession of the defendant to the 
possession of the plaintiff ; about the same time, $500 in mo- 
ney, went from the possession of the plaintiff to the posses- 
sion of the defendant. On the 14th January, 1844, the wo- 
man was burned to death in the plaintiff’s possession. The 
plaintiff alledged the transaction referred to, was a loan of the 
money, and proof was given conducing to prove this fact, as 
well as that he had not purchased the slaves. ‘The defend- 
ant’s evidence conduced to show the transaction was an ab- 
solute sale of the slaves, and this he relied on asa defence to 
the suit. Whether it was a loan of the money, or a sale of 
the slaves, was the turning, and only point made in the 
cause. . 

The defendant proved the execution by the plaintiff of the 
following writing, viz: 

Rec’d of E. L. Givens, one note of hand on J. D. Shelly, 
for thirty dollars, one on J. S. Reese, for fifty dollars, an ac- 
count on 'T’. Lawler, for ten dollars, and one on J. Lawler for 
ten dollars, in full payment for a negro child, named Rosy. 
January 20, 1844. 

Signed, ; Isaac Law.rer. 
And gave some proof, tending to show the negro child there- 
in named, was the child of the woman who was burned, 
and that it was the child which went to the plaintiff’s pos- 
session. . 

The plaintiff then produced and proved the following writ- 
ten agreement between the parties, viz; I have this day de- 
livered into the, possession of Edward L. Givens, an infant 
negro named Rosy, child of a woman named Lucy, lately 
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bumed, yanid the said child shall become the property of the 
said-Givens upon his giving to me $100 in good cash notes, 
on men inthis county, (Talladega,) And itis further agreed 
between us, that. if Isaac Lawler recover the full amount 
paid by me to said Givens, say $425, on an agreed trade be- 
tween said Givens and myself, for said two negroes, which 
by me, the said Lawler, is asserted to have been rescinded, 
and by the said Givens is denied, ina suit which I am about 
to. institute against Givens, for said sum of money, then the 





judgment shall be credited with the sum of $100. And if 


I do not recover, then said negro child is to belong to said 
Givens, when I am paid said note or notes to the amount of 
$100. It-is further agreed between said Givens and myself, 
that neither of us shall be prejudiced by any admissions, or 
supposed admissions, in this instrument contained, nor shall 
the same be used in evidence in said suit; and if no suit be 
brought; then said negro child shall belong to said Givens, 
upon payment of said.$100, as above agreed on, in good cash 
notes, on men in Talladegacounty. And it is further agreed 
between us, that this instrument be meniueres to Jacob Shel- 
ly, as keeper of the same. 

This is dated 20th January, 1844, and signed by plaintiff 
and defendant. 

The plaintiff first showed this instrument to the court, 
and upon it moved to exclude from the jury the receipt offer- 
ed in evidence by the defendant, but the court overruled the 
motion, and the defendant read the receipt to the jury. - The 
plaintiff then offered the agreement as evidence to the jury, 
for the purpose of explaining the receipt. 

The defendant objected to the reading of the agreement, 
but the court allowed it to be read to the jury, upon the con- 
dition, and alone for the purpose afterwards explained in the 
charge, and for no other purpose. After reading. the agree- 
ment, the plaintiff again moved the court to exclude the re- 
ceipt from the jury, but this was refused.- By the defendant 
it wascontended before the jury, that the receipt before them 


“being made subsequent to the burning of the woman, wasan 


acknowledgement of the plaintiff, that the title to the slaves 
was in him. 
69 
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In charging the’jury, the court instrueted them that they 
must take the receipt and in connection with the other testi- 
money in the cause, and ascertain whether they referred to 
one and the same transaction, and to the child of the woman 
who had been burned ; unless they found them to refer to the 

‘ same*transaction, then they should discard the agreement 
- from their deliberations altogether. If they find them to re- 
fer to one and the same transaction, they would construe 
them together; that the agreement, upon “its face, *showed 
that the transaction therein referred to, was not to prejudice 
either plaintiff or defendant in the suit, and they would be al- 
lowed to look at it, to ascertain to what extent the said paper 
or receipt should affect the plaintiff’s rights in the action ; 
for no other purpose whatever, could they look to the agree- 
ment in evidence. 

To the reading of this agreement in evidence, and to the 
charge in relation to it, the defendant excepted, and here. as- 
signs the admission and charge as error. 
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_S. F. Rice, for the plaintiff in error, insisted — 

1. That the agreenient was admitted in direct violation of 
the agreement of the parties; who had the right to stipulate 
as they chose. As the evidence was improper, the court will 
reverse, without reference to the effect produced. [1 Munf. 
288. | 

2. But the court also referred to the jury to ascertain to 
what extent the receipt should affect the plaintiff’s right of 
action. This was a legal question to be decided by the 
court. [Pistole v. Street, 5 Porter, 64; Earbee y. exe din 
Ala. Rep. 607.) 


: Wuite, contra. 


GOLDTHWAITE, J.—A very brief consideration is all 
which this case requires. It seems the defendant, whether 
by accident or design is wholly immaterial, had obtained a 
writing signed by the plaintiff, which might be construed ~ 
as the assertion of an absolute title to one of the slaves; to 
rebut this presumption it was only necessary to produce the 
agreement made between the parties, evidently with reference 
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; to the same subject matter. ‘This agreement, however, con- 
j tains a stipulation that it shall not be used as evidence upon 
1 the trial. Now for what purpose was thisagreement? Cer- 
3 tainly not that the defendant should be permitted to use, 
: without explanation, another paper, part of the same trais- 


action. We cannot permit ourselves to further illusfrate a 
proposition which seems so plain. The defendant himself, 
puts in evidence a part of the same transaction, and will not 
be heard to complain afterwards, that. the whole is given to 
the jury. 0 ; 

2. We are unable to see that any qusstion of law was left 
to the decision of the jury. The defendant insisted before 
it, that the receipt was an admission by the plaintiff, ofa right 
to sell the slave, but the court instructs, that this receipt is 
the subject of explanation, by the agreement of the same 
date, if both referred to the same transaction. The identity 
of the transaction, was the matter left to the jury, to deter- 
mine the extent to which the receipt should affect the plain- 
tiff’s right. Ifidentical, then the law as argued by the de- 
fendant, had no application, but if distinct and separate trans- 


_ 
Re 


actions, or with reference to different slaves, the law as assert- 
ed in argument, was admitted to govern. 
Let the judgment be affirmed, 


PINKSTON v. TALIAFERRO. 


1. After the depositions are published, and the cause ready for a hearing, it 
is in the discretion of the Chancellor to permit an amendmenit. 

2. A surety who discharges the debt of an insolvent principal, by a payment 

in money, and in his own note, which is received by the creditor as pay- 

















548 ALABAMA. 
Pinkston v. Taliaferro. 
ment, and the evidence of the original debt given up, may sue a co-snrety 
for contribution. ' 

3. Asurety who has paid the debt of a dead, and insolvent principal, and laid 
in his claim before the Orphans’ Court, at the same time that he is suing a 
co- surety for contribution, will be held a trustee for such co-surety for one 
half the amount recovered in the Orphans’ Court ; but cannot be restrain- 
ed from proceeding in Chancery, until the final settlement and order of 
distribution, although he is the administrator of the principal debtor. 











Error to the Chancery Court at Montgomery. 


Tue bill was filed by the defendant in error, to obtain con- 
tribution from the plaintiff in error as co-surety. The alle- 
gations of the bill are, that the complainant, together with 
Cummings & Spyker, and Martin M. Armstrong, were sure- 
ties for one Thornton’ Taliaferro, ina note to the Branch 
Bank at Montgomery, for $4,406 79, due July 1, 1842. 
That before-the maturity of the note, Thornton Taliaferro 
departed this life—that letters of administration have been 
granted to complainant, on his estate, which has since been 
declared insolvent, by the Orphans’ Court. That complain- 
ant has paid the entire amount of said note to the Bank, by 
acash payment of $1250, and the residue in a note with 
new sureties, which was accepted by the Bank, in payment 
and discharge of the old note, on the 3d November, 1843, 
amounting then to $4,498 19. That the other sureties, on 
the note are wholly insolvent. 

The prayer of the bill is, that the defendant be required 
to contribute one half the amount so paid. 

Pinkston, by his answer, admits the material allegations of 
the bill, except the insolvency of the estate of Thornton Ta- 
liaferro, and alledges that the complainant is the administra- 
tor, and has reported the estate insolvent, but denies that it 
is so, if just claims only are allowed. Insists that complain- 
ant has assets in his hands unappropriated, which he can ap- 
ply to reimburse himself. 

Testimony was taken, and at the December belie 1844, 
the cause was called for a hearing. The defendant then 
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moved to amend his answer, so as to state that since the last 
term, (which was after the answer was filed,) complainant 
had obtained a judgment for the debt mentioned in the bill, 
and that he had assetts in hand, sufficient to pay fifteen cents 
in the dollar of the claims against the estate. 

- The Chaneellor refused to’ permit the amendment to be 
made, and rendered a decree requiring the defendant to con- 
tribute one half the amount paid to the Bank. 


ag 


“ ————— 








Etmore & Betser, for the plaintiff in error, argued, that 
the amendment should have been allowed, as it did not ar- 
pear from the record, that publication-had passed, except from 
the statement of the Chancellor, which they contended was 
no proof of the fact. 

They further argued, that a surety suing for contributions” 
in Chancery, cannot recover, although the principal may be 
msolvent, if he has in his own hands the means of reimburs- 
ing himself. That such is the fact here, as shown by the 
proof, at least as to part of the sum paid—he being the ad- 
ministrator, and as such having possession of the effects of 
the estate. 

They also contended, that if he could recover at all, it 
could only be to the extent of the money, paid by him as 
surety. That a payment in his own note, would not author- 
ize a suit for contribution against a co-surety. 


J. P. Sarroup, contra. A party has no right to amend af- 
ter the cause is at issue, as was clearly the case here. [5 Ala. 
Rep. 550.) The matter of the amendment was wholly im- 
material. It is no obstacle to his recovery that he has ob- 
tained a judgment also against the estate of his principal, he 
can have but one satisfaction. He is not obliged to retain, 
but may elect whether he will retain or not. [Went. on Ex. 
77; Ram. on Assets, 265; 1 Lomax, 417; Plowden, 184; 
Cro. Car. 37; Vin. Ab. 400; 9 Dana, 190; 4 Eq. Dig. 
190.] : 

The objection is not sufficient,) because it is not shown 
what the value of the assets is, the estate not being settled. 
fl Lomax, 418; 11 Viner, 444. ] 

A payment of the debt by a negotiable note, is sufficient to 
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authorize a ‘suit. for contribution. 'The debt being extin- 
guished, is in law a payment. [11 Johns. Rep. 518; 8 Ib. 
206; 6 Cow. 470; 5 Wend. 85; 19 Id. 423; 2 Esp. R. 
571.) 











ORMOND, J—The depositions in the cause. being pub- 
lished, and it being ready for a hearing, the defendant had 
not the right, as a matter of course, to amend his answer, 
and the refusal of the Chancellor to permit the amendment, 
to be made, cannot therefore be reviewed in this court. 

We heed not enter upon the inquiry, whether the adminis- 
trator could be compelled to retain in shis hands that portion 
of the assets which may be allotted to him on the final set- 

*, tlemeut of the estate of his intestate, as it cannot be known 
“Suntil the final. settlement and order of distribution, what that 
sum will be. It is very clear, however, that the complain- 

ant must be taken to have acted on behalf of his co-surety, 

as well as himself, in asserting his claim before the Orphans’ 
Court, for the money he has paid for his principal, whilst he 

is at the same time prosecuting a suit against his co-surety 

for contribution. The result of his obtaining a decree against 

the co-surety, will be, to make him equally interested with 
himself in the jydgment which may be obtained in the Or- 
phans’ Court, and being in his name, he will be a.trustee for 

7 his co-surety for one half the amount. 

The only debateable question in the case, is, whether the 
complainant has made such a payment of the debt of the 
principal, as will authorize him to proceed against his co- 
surety for contribution. In this case, it appears the com- 

, plainant made a new contract with the Bank, the creditor, 
by paying a_portion of the debt in money, and executing his 
note, with sureties provided by himself, for the residue ; up- 
on the receipt of which the original debt was discharged, and 
the note given up to the complainant. This is such a pay- 
ment as will authorize the surety to bring his action for con- 
tribution. [Robertson v. Maxcey, 6 Dana, 101; Weather- 
by v. Mann, 11 Johns. 518.] + It cannot be doubted, that if 
he had compounded with the Bank, and discharged the orig- 
inal-debt, with a less sum than the amount due, the agree- 
ment would inure to the benefit of the co-surety. This re- 
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sults from the fact, that the right to contribution does not 
arise from contract, but from equitable considérations, 
springing from the relation they bear to each other, and 
from the fact that they have a common interest, and a 
common burthen to bear. Any advantage, therefore; gained 
by one in the payment of the debt, must be for the benefit 
of all. Here no advantage has been gained. ‘The original 











debt is discharged by one surety, who has secured its pay- 
ment to the satisfaction of the creditor, and this as it regards 
the other surety, is. precisely equivalent to. a payment in mo- 
ney. Decree affirmed. 


JOHNSON & NORRIS v. McLAUGHLIN. 


' \ 

1, Where the sheriff is the defendant in a judgment, either in his own right, 
or as an administrator, an execution issued thereon, whether in form a /i- 
eri facias, or a venditioni exponas, should be addressed to the coroner, and 
if it is directed to the sheriff, and placed in his hands to be executed, him- 
self and sureties are not liable on the summary remedy provided by statute 
for a default in failing to return it. And in such case, if the exécution 
does not show, that the sheriff is the defendant therein, he may plead the 
fact as a defence, and establish it by extrinsic proof. 

2. Although it may not be an available error to strike out a bad plea, yet a 
plea which would be good on demurrer, cannot be stricken out on motion. 


Error to the Circuit Court of Perry. 5 

TH1s was a motion at the suit. of the plaintiffs in error, 
against the defendant, McLaughlin, as sheriff of Perry, and 
the sureties in his official bond, for the failure to return a 
writ of execution in the nature of a venditioni exponas. The 
judgment upon which the process’ was founded, was recov- 
ered, in the County Court, by the plaintiff, against McLaugh- 
lin, ex officio administrator de bonis non of George Y. W. 
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Farrer, for the sum of $680 56, damages, besides costs ; and 
the venditiont erponas was placed in.the hands of McLaugh- 
lin on the 14th February, 1840, shortly after the judgment 
was recoyered, commanding him to sell certain real estate 
therein particularly described. 

In the County Court there was a demurrer to the notice, 
whieh was overruled, and thereupon defendants pleaded— 
1. Nud tiel record. 2. A denial of the sheriff’s default. 3. 
That the defendant in execution Was sheriff at the time the 
execution is alledged to have been issued, and not returned, 
and that-the supposed execution in the ‘nature of a venditiont 
exponas was issued against him as administrator of George 
Y. W. Farrar. The third plea was stricken out on plaintiff’s 
motion ; upon the first issue was tried by the court, and de- 
termined in favor of the plaintiffs ; the second was submit- 
ted to a jury, who returned a verdict for the plaintiffs, and 
judgment was rendered accordingly. . 

Pending the trial before the jury, a bill of exceptions was 
sealed at the instance of the defendants, which presents the 
following points: 1. In the bond of the sheriff and his sure- 
ties, one of the sureties was described as Edward W. King, 
and subscribed it E. W. King; it was proved that his real 
name was Edwin W. King; thereupon the defendants ob- 
jected to the admission of the bond to the jury, but the ob- 
jection was overruled. 2. The defendants offered to prove, 
that the estate of which McLaughlin was administrator, was 
insolvent, so that nothing could be made‘of it, and conse- 
quently the plaintiffs were not injured. Further; that there 
were other execiitions in the same condition with the plaintiffs’ 
as to date of judgment, execution, &c. under which all the pro- 
perty belonging to the intestate’s estate that could be reach- 
ed, wastlevied on and sold, and the proceeds distributed be- 
tween them, according to their respective amounts. But this 
evidence was all excluded on motion of plaintiffs’ counsel. 
3. When the jury retired to consider their verdict, both par- 
ties agreed that the clerk might receive the verdict in the 
recess of the court, and put it in form. The jury returneda 
verdict thus; “ We, the jury, find for the plaintiff, and assess 
the damages at $789 44 cts.;” whereupon the plaintiffs’ 
counsel prayed the court to modify the verdict, so as to make 
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it read thus: ‘‘ We, the jury, find for the plaintiffs,” and an 
amendment was made accordingly, notwithstanding the de- 
fendant’s objection. 

The judgment rendered in the County Court was reversed 
by the Circuit Court, on error, and this judgment of reversal 
is now drawn in question. 


G. W. Gayte, for the plaintiffs in error, made the following 
points: 1. The administration attaches to the office of she- 
riff, and not tothe person. [Clay’s Dig. 222, 4 10.] In such 
case the sheriff has no interest which disqualifies him to ex- 
ecute the process. JId. 159,§ 2.] But if the law be other- 
wise, the sheriff waived all objection to the irregularity. [2 
Stew. Rep. 462.] A venditiont exp6nas is an execution. 
[Minor’s Rep. 376.] . 2. It was discretjonary with the court 
to strike out the third plea, and its rejection was not ground 
of error. [3 Stew. Rep. 172.] 3. Asto the name of the 
surety, King, whether there was a mistake in point of fact, 
or not, is unimportant ; the bond was correctly described in 
the notice,-and that is sufficient. If it is not his bond, he 
should have denied the execution of it by plea. 4. The in- 
solvency of Farrar’s estate was an immaterial inquiry, and 
evidence in respect to it properly excluded. [1 Stew. Rep. 
63 ; 5 Porter’s Rep. 537.] 

The modification of the verdict, so as to make it what the 
jury inteuded, viz: to conform to law, was authorized by the 
consent of the parties. As to the other questions arising up- 
on the bill of exceptions, it is clear that the County Court 
decided correctly. : 


A. Grauaw, (of Perry,) for the defendants, insisted, that 
the execution in question was a nullity, and the sheriff was 
not bound: to notice it. [4 Ala. Rep. 679; 6 Id. 657; 7 Id. 
660.) 

The judgment on which the venditioni exponas was founded 
was not rendered against the intestate in, his lifetime, but the 
sheriff, who was administrator de bonis non; under such a 


-judgment the real estate of the intestate cannot be sold even 


by sci. fa., much less by execution. [1 Stew. Rep. .193.] 
70 
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If this were regular, the sheriff cannot be required to execute 
process to which he isa party. [1 Stew. Rep. 375; 2 Id. 
462.] It may not be error to strike out a bad plea, but it 
cannot be allowable thus to dispose of a good one. [1 Stew. 
Rep. 70; 4 Stew. & P. Rep. 326; 3 Ala. Rep. 200.] The 
bond should have been excluded from the jury, for the mis- 
take in King’s first name. , 








COLLIER, C. J.—The first question to which our atten- 
tion has been directed is this, was the execution in respect to 
which the sheriff is charged with a default, properly direct- 
ed to him, and was he bound, or even authorized, to obey its 
mandate? ‘The sheriff is the usual executive officer for the 
service of process, issuing from courts of record, and where 
he is competent, it should be addressed generally “to any 
sheriff of the State,” &c. [Clay’s Dig. 199, § 1; 336, $ 132.] 
‘And “when any process shall issue, which shall be required to 
be served or executed by the coroner, the same shall be di- 
rected ‘to any coroner of the State of Alabama.’ ” [Id. $ 133; 
Pope & Hickman v. Stout, 1 Stew. Rep. 375; Sewell v. 
Bates’ Adm’r, 2 Stew. Rep. 462; Adamson v. Parker, 3 Ala. 
Rep. 727.] 

* Itis laid down generally, that when just exception can be 
taken to the sheriff, because of his interest in the suit, or re- 
lationship to either plaintiff or defendant, the process must 
be awarded to the coroner for execution, instead of the she- 
riff. [3 Step. Com. 37; 3 Dane’s Ab. 62; The State v. 
Monk. 3 Ala. Rep. 415 ; Giles v. Brown, 1 Const. Rep. S. C. 
230.] Ifthe sheriff be a party, the law requiring the writ 
to be addressed to the coroner is not merely directory, but if 
“disregarded, it has been held, the court will set aside the 
process upon an affidavit that the sheriff is interested. [Wes- 
ton v. Coulson, 1 Bla. Rep. 506.] In Brewer v. Gloucester, 
14 Mass. Rep. 216, it was judged to be a good cause to abate 
a writ, that it was served by an officer, or other person not 
legally authorized to serve it. [See Adamson v. Parker, et 
al. 3 Ala. Rep. 727.] It is clearly inferrible from what has 
been said; that it is not indispensable to the sheriff ’s disqual- 
ification, that he should be a party to the record, or that he 
should have a pecuniary interest. Ifhe stands in such a re- 
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lation in respect to one of the parties as would probably make 
him solicitous for his success, he is incompetent to execute 
process, iu the manner of serving which, he is invested with 
any latitude of discretion. So solicitous has the law been 
to secure suitors impartial oflicers, that it has even been held, 
that process to which a corporation is a party must be exe- 
cuted by the coroner, if the sheriff be one of its members, or 
reside within its limits. [8 Mass. Rep. 96; 14 Id. 216; 17 
Pick. 166. But see 1 Greenl. Rep. 361; 4 Pick. 405.] 
Perhaps it would have been too much to assume from the 
notice itself that the defendant in execution was himself the 
sheriff in whose hands fhe process was placed, merely because 
he bore the same name. The third plea, however, asserts 
such to be the fact, and thus the question was raised, wheth- 
er an execution against a sheriff, as administrator, can with 
propriety be directed to any sheriff, &c., and placed ‘in his 
hands to execute, is he bound to obey its mandate, and are 
the sureties in his official bond, if he fail to do so, liable for 
his default? Although an execution is said to issue from a 
court, yet the issuing of it by the clerk is a ministerial act, 
and only derives judicial sanction from its conformity to the 
judgment. Its direction to any class of executive officers, 
does not proceed from any thing found in the judgment itself, 
but from the suggestion of the clerk, whose duty it is to give 
it the proper form. Hence it is clearly competent for the 
defendant in execution to object to it for non-conformity to 
the judgment, or by showing that it was directed to an offi- 
cer who was incompetent to execute it. Several of the cita- 
tions we have made, show that for the latter cause, it could 
be quashed on motion. In the present case, it is true, no for- 
mal motion to quash the execution was submitted to the 
County Court, yet the third plea explicitly alledged the mis- 
direction as a bar to the motion founded on the failure to re- 
turn it. Ifit had been necessary to quash the execution, in 
order to give the sheriff and his sureties the advantage 
they were entitled to claim from its defectiveness, this plea, 
in a proceeding not conducted according to strict legal forms, 
might perhaps have been treated as amotion to quash. Up- 
on a motion to strike out, or on a demurrer, the truth of it 
should be considered as admitted, and if, upon an issue, a ju- 
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ry should affirm the truth of the plea, judgment should be 

rendered in favor of the defendants. 

It may be competent to strike out on motion a plea con- 
fessedly bad, but it is not allowable thus to dispose of a 
plea which presents a good bar. In such case it would be 
error to sustain a demurrer, and surely a plea cannot be held 
insufficient upon a motion that would be good on demurrer. 

The fact that the sheriff was not a party in his own right, 
but as the administrator of the original debtor, does not the 
less disqualify him for the execution of the process. He was 
a party, and certainly interested in the administration of his 
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intestate’s estate. 

What has been said, is quite enough to show, that the mis- 
direction of the execution did not impose upon the sheriff 
the obligation to execute it. If it had been quashed, its vi- 
tality would have been destroyed, and no motion could have 
been sustained for the failure to return it. 

The receipt of the process by the sheriff, did not cure its 
defects, and oblige him to obey its mandate, or upon default, 
subject him to the summary remedy provided by the statute. 
The obligors in the official bond stipulate for a discharge of 
duty in respect to all process that can be legally directed ; but 
not that he will be faithful in the performance of duty which 
the law does not commit to him. 

The result of these views is, that the judgment of the 
Cireuit Court is affirmed. 


CARTER v. MERCER. — 


3. Where an assessor of taxes, after giving the usual notice of the time and 
place for assessing taxes, goes to the residence of an individual, and there 
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assesses hima with a poll tax, he is liable to a forfeiture of twenty dollars 
if he receives fhe statement of the individual without oath. The termtax- 
able property, used in the act, includes a poll tax as well as all other taxa- 
able property. 


Error to the Circuit Court of Covington. 


Tus action is a gui tam suit brought by Mercer against 
Carter, to recover the sum of twenty dollars alledged to have 
become forfeited by reason of the defendant having omitted 
to administer an oath to the plaintiff, when, as tax collector 
of Covington county, receiving the list of taxable property 
from him. The suit was commenced before a justice of the 
peace, and, after judgment, taken by certiorari to the Circuit 
Court, where judgment was again rendered for the plaintiff, 
qui tam. 

At the trial in the Circuit Court, the following facts were 
proved, viz: 

Carter was the assessor of taxes for Covington county, for 
the year 1844. As said assessor, he made the usual adver- 
tisement required by law. Mercer failed to appear and give 
in his -tax. 'The assessor went to his house and assessed 
against hima poll tax. Mercer had no taxable property of 
any sort. ‘This tax was assessed without administeriag any 
oath to Mercer, by the assessor, and the fact that Mercer had 
no taxable property was known to the assessor at the time of 
the assessment. 

This statement of facts is agreed upon by the parties, in 
lieu of a bill of exceptions, and on this proof the court gave 
judgment for the plaintiff. 

This is the only matter assigned as error. 


T. H. Warts, for the plaintiff in error, insisted, that a poll 
was not taxable property, so as to require a list, and is not 
within the statute imposing the penalty. [Clay’s Dig. 564, 
$§ 35, 37, 39, 40.] 


T. J. Junee, contra, insisted, that the evil intended to be 
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guarded against, was allowing persons to render tax lists 
without oath, and a poll tax is equally within the evil intend- 
ed to be prevented. 








GOLDTHWAITE, J.—The enactments on the subject of 
taxation found in our last Digest, are the unrepealed parts of 
distinct statutes, but all having reference tothe same matter, 
they may peoperly be construed together, as parts of the same 
general system, though enacted at different periods. It is 
evident enough that many subjects of taxation being entire- 
ly within the knowledge of the individual taxed, it is impor- 
tant to require their discovery by the oath of the person 
made chargeable. Accordingly, we find it is made the duty 
‘‘ of every person living in this State, who is liable to pay 
taxes,’ to render “a list of his taxable property,” to the’ as- 
sessor, between the Ist days of April and July, in every year. 
And all persons failing to make return of their taxable pro- 
perty shall be deemed delinquents, and shall pay the assessor 
fifty cents for having to go to the place of residence of such 
delinquent for a list of his or her taxables, or the amount of 
taxes due from such delinquent. [Dig. 563, $ 32.] At the 
time of giving in to the assessor the list of taxable property, 
the person giving it in is required to swear, that it contains a 
true statement. [Ib. $34.] It is also directed, the assessor 
shall rot, in any instance, receive the list of taxable proper- 
ty, unless on oath. And for every failure on his part to re- 
quire such oath, it is provided the assessor shall incur a for- 
feiture of twenty dollars—one half to the person suing, and 
the other half to the State. The question to be decided is, 
whether the defendant, under the circumstances of the case, 
is liable to this forfeiture. To determine this, we must look 
to the mischief which the statute intended to prevent. We 
find the same general authority given to the assessor to ad- 
minister the oath in the tax laws of 1815 and 1821, but the 
forfeiture is not given until 1827. The evil then seems to 
have been, that the taxes were eluded, by the assessors not 
requiring the necessary oath to be made. It is supposed that 
the terms tarable property, do not include a poll tax, and 
that there is no warrant to require a person to swear he has 
no taxable property, but only to verify the list, when he 
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chooses to give one. ‘The answer to this is found in the 
fact, that the act of 1843, expressly treats the poll tax, as 
well as all other personal taxes, as a tax upon property. . It 
says, upon all the property there&fter named, and under this 
head imposes the specific tax. But without this, it seems to 
us, the requirement, that every person in this State shall give 
in alist of his taxable property to the assessor, at places de- 
signated for that purpose, and if he does not, that the asses- 
sor may call at his residence for a list of his tarables, or for 
the amount of taxes due from him, is conclusive that it was 
intended, whenever the party submits to give the list, or the 
required information about his taxables, or the amount of his 
taxes, the assessor must require the oath. We might ask, 
how the assessor is otherwise to know whether the individual 
is or is not liable to pay this tax? or what authority he has 
to assess it, if the individual neglects or refuses to admit his 
liability to it. If the party refuses or neglects to give the 
assessor a list of his taxable property, the penalty is a double 
tax on all the property refused or neglected to be given in. 
[Dig. 565, § 40.] But unless a poll is taxable property, 
within the meaning of this section, there is no power to col- 
lect it, unless the individual renders it in. Indeed, without 
this construction, there is nota section in any of the statutes 
which enforces in any way the collection of the poll tax. 
In this view of the several statutes, although at first we were 
inclined to doubt the correctness of this conviction, we are 
now entirely satisfied it is proper. 

Judgment affirmed. 
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ADM?R OF REYNOLDS v. PHARR & BECK. 


1. A formal answer, putting in issue the allegations of the bill, is not within 
the rule requiring proof of the allegations of the bill, by two witnesses. 

2. Proof by one, that he had a judgment against an individual for ten years, 
and had used all diligence to recover it, without being able to do so, rais- 
es the presumption of his insolvency. 

3. The objection cannot be made in this court, for the first time, that a re- 
lease of errors, which the Chancellor required, was not executed, or that 
a record made an exhibit to the bill, was not appended tothe bill. Ifthe 
objection is not made in the court below, it will be considered as waived. 

4. Objections to testimony, and all other matters relating to the taking of the 
account, must be taken by exception to the Master’s report; an objection 
by way of protestation, when cross interrogatories are filed, not further 
acted on, raises no question in this court. 

5. Although testimony is taken before the cause is at issue, the irregularity 
may be waived by the subsequent conduct of the parties; and a consent 
that the Register may proceed to state the account, will be held to be a 
waiver. 

6. When an administrator was made a party, at the trial term, and does not 
ask for a continuance, or object to a decree then being made, he will be 
presumed to have consented to it. 


Error to the Chancery Court of Talladega. 


Morears, for plaintiff in error. 
“W. P. Cuttron, contra. 


ORMOND, J —The bill was filed to enjoin a judgment at 
law, and for an account, alledging the insolvency of the plain- 
tiff in the judgment at law. The defendant in Chancery 
having died, his administrator, by consent, was made a party, 
and filed a formal answer, putting the allegations of the bill 
in issue. This was not such an answer as required the plain- 
tiff to sustain the allegations of the bill, by the proof of two 
witnesses. - 

The facts proved by Saltmarsh, were, we think; sufficient, 
prima facie at least, to establish the insolvency of Reynolds. 
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They were, that he hada judgment against him .for $100, 
for two years, and had used all diligence.to-recover it, with- 
out being: able to do so; and was not aware that his pecunia- 
ry circumstances had been in any manner improved. The 
proof of such facts as these, raised the presumption of insol- 
vency, and is much more satisfactory than any proof of repu- 
tation of facts, or circumstances, which might be sufficient to 
raise such a presumption. [Lawson vy. “ 7 Ala. Rep. 
784. | ; 

It was not necessary to establish by ital that there. had 
been a release of errors.. The injunction could not have been 
issued but upon this condition ; and if no such release had in 
point of fact been made, it should have been the subject of a 
motion for the dissolution of the injunction, if the objection 
cah be made at any time. 

The objection cannot be taken in this court, that he pro- 
eeedings at law, which the bill professes to make an exhibit, 
were not in fact appended to the bill. No objection having 
been made in the court below, it must be considered as 
waived. 

No objection can now be madeas to the amount of money 
received by the defendant. All such inquiries are foreclosed 
by the report of the Master, ascertaining the sum in his hands, 
of which report the defendapt had notice, to. which he did 
not except, and which was confirmed by the court. The 
same remark applies to the regularity of taking the deposi- 
tions, to their being opened by the Register and to the regu- 
larity of the interrogatories. All these are matters of excép- 
tion, which, if not taken while the report is in progress, 
or to its confirmation, cannot for the first time be raised in this 
court. - To entitle the party to raise them here, they must be 
made in the ‘court below, otherwise they will be considered 
as waived. An objection by way of protestation, when cross 
interrogatories are filed, not further acted on, is not suffi- 
eient. [Kirkman’s v. Vanlier,7 Ala. Rep. 217.. 

The defendant, Reynolds, never answered the bill, but re- 
lied ona demurrer, which the Chancellor sustained ‘to. the 
bill, which decree was reversed by this court, and the-,cause 
remanded. . Subsequently, at the November term, 1842, an 
order was made, and the cause continued, with leave to take 
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testimony. And a commission issued, to which cross inter- 
rogatories were filed, and depositions taken. 

At December term, 1843; the defendant’s solicitor moved 
the court to dismiss the cause for want of prosecution, but 
on the suggestion of the complainant’s solicitor, of the com- 
plainant’s death, the cause was continued, with leave to make 
his representative a party, by scire facias. 

On the 10th February, 1845, Solomon Spence produced 
‘his letters of administration, to the Register, and the suit was 
revived in his name, he consenting that the Master should 
proceed to state the account. 

At the succeeding term of the court, the bill was taken pro 
confesso, as to Reynolds, and the Master directed to report, 
which was made during the term and continued. 

At the ensuing term, the judgment pro confesso against 
Reynolds was set aside, having been made by mistake against 
him, instead of Spence, and entered correctly nunc pro tune; 
and thereupon, as Spence had gone out of office, by consent, 
Easly, his successor, was substituted in his place, and agreed 
to be considered as having answered the bill, requiring proof 
of the allegations, and thereupon the Chancellor proceeded to 
make his decree. 

It is now objected, that when the commission issued, and 
the depositions were taken, the cause was not at issue, the 
defendant, Reynolds, not having filed his answer, and the 
cause then standing upon demurrer to the bill. Conceding 
this to be an irregularity, we think it was waived by the sub- 
sequent conduct of the parties. 

It appears, that by consent of the parties a bill of revivor 
was waived, and it was agreed that the administrator of Rey- 
nolds might be made a party by scire facias. Spence, the 
administrator of Reynolds, comes in and makes himself a 
party, and consents that the Register may proceed to state an 
account. As the depositions were then taken, this can be 
understood in no other light, than a waiver of the mode of 
taking the testimony, and when the account was taken, the 
counsel for the defendant having notice thereof, as appears 

from the decree of the Chancellor, took no exception to the 
depositions, or to the account as stated. Under these cir- 
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eumstances, we think he must be held to have waived this 
objection, and cannot now raise it in this court. 

The fact that Easly was not made a party, until the trial 
term, is no objection to the decree. He does not ask for a 
continuance, or object to the court then making a decree; it 
is therefore to be presumed that he consented to it. The de- 
cree pro confesso against Reynolds, is shown to be a clerical 
misprision, and was properly amended. 

Upon the whole, although there appears to have been an 
utter disregard of form, or method, on both sides, during this 
whole proceeding, we do not perceive that there is any error 








' of which the defendant can avail himself in this court. Let 


the decree be affirmed, 





PRICE AND ANOTHER v. WHITE. 


1. A witness who had lived both in N. Y. and M., understood it was the cus- 
tom of merchants that the employer should pay the expenses and passage 
of clerks, who were engaged in the former, to do service in the latter place 
for the whole of the ensuing business season; that the witness, who was a 
merchant, had neverso employed or paid a clerk, but he knew of one case 
where, under a stipulation to that effect, the wages and passage money of 
a clerk thus employed, were paid by the employer—Held, that this evi- 
dence was inadmissible, and consequently incompetent to ‘establish the 
usage or custom of trade. 


Error to the County Court of Mobile. 


T 1s was a suit commenced before a justice of the peace, 
at the instance of the defendant in error, against the plaintiff, 
Price ; a judgment was renderéd in favor of the plaintiff be- 
low, and thereupon the defendant appealed to the County 
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Court, and entered into a bond, with Henry Penfield as his 
surety. 

The plaintiff filed a statement of his cause of action, in 
which it is alledged that the defendant agreed to pay him 
$2 25 per day, if he would come from the city of New York 
to Mobile, and serve him as a clerk ; that in compliance with 
this agreement, the plaintiff did come from New York to 
Mobile, and entered into the defendant’s service ; that it re- 
quired fifteen days to make the passage; and that after he 
arrived at Mobile he labored for the defendant twelve days. 
For all which the plaintiff is entitled to demand of the de- 
fendant, compensation from the time he left New York until 
he ceased to work as a clerk for him. It is further alledged 
that the defendant is indebted to the plaintiff in the sum of 
$50 for work and labor done. 

The defendant pleaded a tender of $14 50, non assumpsit 
and set off; whereupon the cause was submitted to a jury, 
who returned a verdict for the plaintiff for $49 45, and judg- 
ment was rendered accordingly against the appellant and his 
surety. : 

On the trial, the defendant excepted to the ruling of the 
court. ‘Testimony was adduced tending to show, that the 
plaintiff worked in the shop of the defendant, for the manu- 
facture of tin and iron, twelve days, for which the latter 
agreed to pay him $2 25. per day: Further, evidence was 
offered to prove, that in October, 1844, the defendant engag- 
ed the plaintiff to come from New York to Mobile to act asa 
clerk for him in his tin shop; but there was no proof that he 








ever served him in that character. It was however shown . 


that the plaintiff worked asa journeyman after he came to 
Mobile ; this was all the evidence of a contract. 

The plaintiff then introduced a witness, who said he had liv- 
ed eight years in Mobile and two months in New York—that 
he understood it to be the custom of Merchants, that where 
clerks were engaged in New York to come to Mobile to work 
the whole of the ensuing season, their passage and expenses 
were paid by fe employer; that the witness. a merchant, 
had never so employed or paid a clerk, but he knew of one 
case in which a merchant paid wages and _ passage money to 
Mobile, to a clerk whom he had engaged in New York, to 
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serve during the next business season in the former city. In 
that case, however, there was a stipulation thus to pay. 
This was all the evidence as to the usage of trade in the 
employment of clerks, and was objected to by the defendant 
as irrelevant and incompetent; but the objection was over- 
ruled, and the testimony permitted to go to the jury. 

The court charged the jury that one witness was sufficient 
to establish a custom or usage of trade—that they might 
weigh the whole of the testimony, and render such verdict 
as the facts authorized ; to which the defendant excepted. 








G. N. Stewart, for the plaintiffs in error. 
E. W. Pecx and L. Crarx for the defendant in error. 


COLLIER, C. J.—The custom or usage of trade, is the 
law of that trade » and to make it obligatory it must not on- 
ly be certain, uniform and reasonable, but it must be suffi- 
ciently ancient to be generally known. [Collings v. Hope, 
3 Wash. C. C. Rep. 150; Lewis v. Thatcher, 15 Mass. Rep. 
433; Thomas v. Graves, 1 Rep. Cons. Ct. 308; Smith v. 
Wright, 1 Caine’s Rep. 45.] In Stevens v. Reeves, 9 Pick. 
Rep. 198, it was held that a person who makes a contract is 
not bound by the usage of a particular, business, unless it is 
so general as to furnish a presumption of knowledge, or it is 
proved that he. knew it. See also Wood v. Hickok, 2 Wend, 
Rep. 501. 

Witnesses may be examined to prove the course of a par- 
ticular trade, but not to show what the law of that trade is, 
[Winthrop v. Union Ins. Co. 2: Wash. C. C. Rep. 7; Austin 
v. Taylor, 2 Ohio. Rep. 64; Sampson & Lindsay v. Gazzam, 
6 Porter’s Rep. 124. 

When the meaning of a word used to designate an, article 
of trade, is to be fixed by mercantile usage, it may be shown 
by the usage among merchants dealing particularly in such 
article. [Astor v. The Union Ins. Co. 7 Cow. Rep. 202. ] 
But it has been held to be a general rule, that one witness is 
not sufficient to prove a custom. ~ [Thomas v.4sraves, supra; 
Wood v. Hickok, supra. ] 

In Parrott v. Thacker, 9 Pick. Rep. 426, a usage, it was 
said, was not proved by one witness, where another witness 
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equally conversant with the business denied it, and where oth- 
er witnesses might be produced to testify in respect to the 
same matter. 

Evidence of usage can only be resorted to when the law is 
doubtful, or unsettled: [United States v. McDaniel, 7 Pe- 
ters’ Rep. 1; Murray v. Hatch, 6 Mass. Rep. 477; Coit v. 
Comm. Ins. Co. 7 Johns. Rep. 385; Allegre v. Maryland Ins. 
Co. 2 G. & Johns. Rep. 136; Rankin v. Am. Ins. Co. 1 Halls’ 
Rep. 619.] It is not admitted to contradict, or substantially 
to vary the legal import of a written agreement. [Benner v. 
The Bank of Columbia, 9 Wheat Rep. 581; Sleght v. Rhine- 
lander, 1 Johns. Rep. 192.] The usage of no class of men 
can be sustained in opposition to the established principles of 
law. See 10 Mass. Rep. 29; 2 Wash. C. C. Rep. 7, 24; 2 
Johns. Rep. 335; 1 Hall’s Rep. 602, 619. 

In the case at bar, the withess examined at the plaintiff’s 
instance, does not explicitly alledge that a usage, such as 
that it was proposed to establish, did exist in point of fact ; 
nor does he state that he was informed of the character of 
such contracts, the duties and obligations they impose upon 
the parties respectively. The proof is further in fault in not 
stating whether the usage was uniform, or how long it had 
existed. Besides these and other objections that might be 
particularized, it may be remarked that the testimony is sui- 
cidal ; for the witness said, that the only case that conform- 
ed to what he supposed to be usage, was influenced by the 
terms of the contract. 

If it may be conceded that the evidence of usage is admissi- 
ble in a case like the present, to determine thie extent of a 

,party’s liability, which would seem to be fixed by the terms 
of the contract, the incompetency and insufficiency of that 
adduced, is so obvious, from the principles stated, and the ci- 
tations by which they are sustained, that it is unnecessary to 
make it more manifest. 

The judgment of the County Court is reversed, and the 
eause remanded. 
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HAGERTHY v. BRADFORD. 


1. The mere circumstance that the maker of a note, not commercial, has a 
set off against the payee, does not dispense with the necessity for the in- 
dorsee to sue to the first court tocharge an indorser who is not the payee, 

2. When the error of a charge is made to appear, the judgment must be re- 
versed, unless it clearly appears from other parts of the record, that no in- 
jury has resulted from the error ; and the fact that the jury has returned a 
verdict for the entire sum sued for, is not sufficient to prevent a reversal, 
although that verdict would be correct only in the event they found on a 
point in the cause with which the erroneous charge was not connected. 

3. When an indorsee sues the maker of an indorsed note, and notifies the 
indorser of the pendency of the suit, or advises him of any defence inter- 
posed, this will make the verdict conclusive against the indorser, if the 
maker is discharged, and it cannot be controverted when the indorser is 
sued. 

4. When no notice is given and the maker succeeds in defeating a recove- 
ry on the merits, the judgment is in all cases, prima facie evidence in a 
suit of the indorsee against his indorser, and it rests with the latter to show 
the defence interposed by the maker is invalid. 


Etror to the Circuit Court of Montgomery. 


Assumpsit by Bradford, as the indorsee against Hagerthy 
as the indorser of a promissory note, made by one Pou, dat- 
ed first July, 1838, payable twelve months after date - for 
$1100, to Harbin & Harris, and by them indorsed to the de- 
fendant, who indorsed it to one Williams, who ‘indorsed it to 
the plaintiff. 

The parties went to trial on an agreement that the plain- 
tiff might file a declaration in the usual form, on the indorse- 
ment, with the common counts ; also, under which the parties 
respectively should be permitted to prove any matter on the 
trial which would be admissible on pleas and replications pro- 
perly pleaded. 

At the trial, under this agreement, the plaintiff read in ev- 
idence the note with its indorsement, as declared on. Also, 
the record of a suit against the plaintiff by Pou, the maker, 
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eommenced in Tallapoosa county, in August, 1839, which 
was afterwards dismissed. Also, the record of another suit, 
commenced in October, 1839, in Macon county, by the plain. 
tiff against Pou, in which a recovery was had on the note, 
for $190 67, on which judgment a fi. fa. appears duly issu- 
ed, and returned no property found. ‘The plaintiff then prov- 
ed, that Pou, at the time of the commencement of the first suit, 
resided in Tallapoosa county, but before the writ was returned 
non est removed to Macon county, where he resided when the 
second suit was instituted. He then put in evidence the 
note which Pou pleaded as a set off to the action, which is 
made by Harbin & Harris, 25 August, 1838, payable to Pou 
for $950, on the 1st January, 1839, with interest from date, 
and proved that the same was offered as.a set off by Pou, in 
that suit, and allowed and established. It was farther in ev- 
idence, the signature to this note was in the handwriting of 
Harbin, who a short time previous to making it, was in co- 
partnership with one Harris, under the name of Harbin & 
Harris. It was also in evidence, that before, at and after the 
maturity of the note sued on, Pou resided iu Tallapoosa 
county. It was also in evidence, that the plaintiff continu- 
ed the suit against Pou at its first trial term, on account of 
the set off interposed, and that afterwards, in time to have 
procured evidence, his counsel met with the plaintiff in Coo- 
sa county, and informed him of the condition of the suit, and 
that the defence had been interposed; the plaintiff immedi- 
ately went in search of the defendant, and returned with him, 
when the counsel also informed the defendant of the same 
facts, and inquired of him as to his knowledge or informa- 
tion in regard to the defence. 'The defendant expressed en- 
tire ignorance of the existence of any such defence, and then 
said, that Williams, the last indorser probably could furnish 
some information, and it was then understood between the 
parties, that the counsel should see Williams on the subject, 
and communicate the same facts ; and unless the set off was 
defeated, it would prevent a recovery, pro tanto. Further 
than stated, there was no evidence that the plaintiff required 
or expected the defendant to procure testimony in the cause 
against Pou, or to attend to or prosecute the same, and there 
was no evidence that he did attend to or prosecute the same. 
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The defendant then gaye evidence to show, that in.1838, 
Pou resided in Macon county, and continued. there until 
1841, when he removed from the State. It was further in 
evidence, that the note pleaded as a set off to plaintiff’s 
suit against Pou, was made after the dissolution of the firm 
of Harbin & Harris, and had no relation to the business: of 
that firm,.and was made without the authority, knowledge, 
or consent of Harris, the other member of the firm; but of 
this dissolution no notice was given, and that previous to 
Pou’s receiving the note, he had notice that the transfer of 
the note made by him, was intended, but there was no notice 
of its actual transfer. _ 

On this state of proof the court charged, the jury— 

1. That under the counts for money paid, &c., if the jury 
believed the note set off by Pou, in the suit against him, was 
a set off in his hands, at the time of the transfer to the plain- 
tiff of the note indorsed by the defendant, this circumstance 
would dispense with the necessity for the plaintiff to sue 
Pou to the first court of the county of his residence, and 
would entitle the plaintiff to arecovery to the extent of the 
set off. 

The defendant requested the court to charge the jury— 

2. That if the information given to Hagerthy, of the plea 
of set off, was given only in the way of inquiry, and not as 
notice to him to attend to the suit against Pou, then the de- 
fendant might show, the note allowed as a set off was not in 
fact a set off ; and if they were satisfied that the note was nota 
set off, then the plaintiff could not recover the amouut of 
that note. ‘This was refused, and the court instructed the 
jury— 

3. That if the information given to the defendant, of the 
set off, was not intended by the plaintiff as a notice to at- 
tend to the suit against Pou; or was not given in such a 
manner as to signify to the defendant, that the plaintiff would 
expect the defendant to attend to that suit, then the defend- 
ant was not bound by the verdict in that suit, and might 
show the note offered then as a set off, was in fact no set off ; 
and if, under the circumstances, they were satisfied that note 
was not a set off, the plaintiff was not entitled to recover its 


amount. 
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The refusal to give the charge asked, as well as those giv- 
en, were excepted to by the defendant, and are now assign- 
ed as error. 








Exmore, for the plaintiff in error, insisted that the exis- 
tence of a set off against the payee of an assigned note, will 
not dispense with the diligence required by the statute. The 
fact of set off will not dispense with demand and _ notice, 
when the paper is negotiable. [Rathbone v. Bradford, 1 Ala. 
Rep. 314; Riddle v. Rourke, Ib. 395; Ryland v. Bates, 4 
Ib. 343 ; Bates v. Ryland, 6 Ib. 667.] 


J. E. Beuser, contra, argued— 

1. The charge first given, is sustained by many authorities. 
[2 Verm. 193; 9 Mass. 1; 2 Stew. 512; 1 Porter, 313.] 

2. The chatge asked for is less furorebie than the one 
which the court gave, in response to the defendant’s re- 
quest, and the court would not reverse in such a condition 
of the charge. [1 Ala. Rep. 452; 7 Ib. 162; Yarborough v. 
Moss, January term, 1846. ] 

3. It was unnecessary for the plaintiff to show any thing 
beyond his failure to recover, as the suit against Pou is con- 
clusive against the indorser. [5 Pick. 380; 2 Hay. 351; 
14 Johns. 81; 4 Ala. Rep. 707; 7 Ala. Rep. 27; 6 Wend. 
620. | 

4. The verdict being for the entire amount of the note, 
shows that the j jury determined the residence of Pou was in 
Tallapoosa, when sued there, and therefore if there is ab- 
stract error in the first charge, the court ought not to reverse, 
inasmuch as the error has not entered into the verdict. [3 
Ala. Rep. 599.] } , 

GOLDTHWAITE, J.—1. The suit which the assignee 
of notes, not negotiable as commercial paper, is required to 
commence against the maker at the first court to which he 
can be sued, in the county of his residence, (Dig. 383, $ 12, ) 
has always been understood to have the same relation to the 
indorser’s liability, as demand and notice has, when the pa- 
der is negotiable, or commercial. [Ryland v. Bates, 4 Ala. 
Rep. 343.] From the very nature of this contract, by the 
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indorser, there must be many exceptions to the rule provided 
by the statute, but we are not aware, that the fact of a set 
off against the payee, who is not also the indorser, is one. 
The circumstance that such a set off exists, does not enter 
into the consideration of the note, nor, in general, is it an 
equity which attaches toit. The cases cited by the plain- 
tiff’s counsel, so far as we have had opportunity to examine 
them, do not reach the case of a set off, but show, that when 
the consideration of the note fails, or is illegal, this may 
sometimes excuse the omission to give notice, and by analo- 
gy; the omission to sue. [Gee v. Williamson, 2 Stew. 512; 
S.C. 1 Porter, 313; Carl v. McDougall, 9 Mass. 1.] 

say may sometimes excuse, because it is by no means clear, 
that it will be so when the suit is against an indorser who, 
as here, is not the payee. There isa very strong reason why 
set off should not stand on the same ground with failure of 
consideration, illegality or other defence, inherent to the note, 
and that is, the party is not obliged to avail himself of the 
privilege of set off, but may, when he chooses, resort to his 
cross action. Upon the best consideration we can give this 
question, we think the existence of a set off against the payee 
who is not the indorser, does not relieve the holder from his 
obligation to sue at the first term. 

2. In this connection, we shall notice the argument that 
the finding of the jury is for the entire sum of the note, from 
which we are called to infer the erroneous charge, did not 
in fact enter into the verdict Which, as the counsel insists, 
must have been returned on the contested point as to the 
residence of the maker, when the suit was instituted against 
him in Tallapoosa county. It may be the jury determined 
so, but the answer tothe present argument is, that the fact 
cannot certainly appear to us, and even in the event the ver- 
dict was improper, the court below might not have felt bound 
to award a new trial. Aserror is clearly shown in one part 
of the case, it can only be relieved by other disclosures in 
the record, showing, beyond a reasonable doubt, that injury 
did not result from the error. [Shehan v. Hampton, at this 
term, | 

3. Upon the other point in the case, we omit to scrutinize 
the correctness of the charge asked for, as well as that given 
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in lieu of it, and shall deem our duty discharged, in stating 
what rules govern the remedy against the indorser, when the 
assignee fails in maintaining his suit against the maker, com- 
menced in accordance with the statute. If the analogy be- 
tween the suit under the act, and demand and notice, is car- 
ried to the extent of -holding, that the mere want of success 
against the maker, will authorize a recovery against the in- 
dorser, and preclude him from showing that the defence was 
improperly allowed, in cases where no notice was given of 
the pendency of the action, it would possibly introduce mis- 
chiefs which never were contemplated by the framers of the 
law, and permit a recovery, when the loss of the suit against 
the maker is entirely the result of either negligence or mis- 
management. On the other hand, the remedy will be al- 
most valueless, if the party is compelled to enter into a new 
contest with the indorser, and be obliged to prove over again 
the defence of the maker. Warranties of personal property 
will more appropriately furnish the analogies by which the rem- 
edy of the indorsee is to be governed in the absence of direct 
decisions, or statutes similar to ourown. The general rule 
is, that when a suit is commenced by a stranger, and notice 
is given to the warrantor, he is responsible for the damages re- 
covered, and is concluded by the verdict. We think the 
same rule must apply when the indorser is notified of the 
pendency of the suit against the maker, or advised of any 
defence interposed ; as, with respect to the action, he occu- 
pies a very similar position with a vendor. [See Salle v. 
Light, 4 Ala. R. 700, and cases there cited ; Gardner v. Good- 
loe, 2 Hayw. 351.} 

But what is the rule when no notice has been given? In 
Scales v. Wilson, 9 Leigh, 473, the assignee of a bond in 
Virginia, submitted his action against the obligor to arbitra- 
tion, and it was awarded in favor of the obligor, on account 
of sets off against the assignor. Ona suit against the as- 
signor, he insisted he was not bound by the judgment on the 
arbitration ; but the court held, it was prima facie obligatory 
onhim, In Train v. Gold, 5 Pick. 380, one not connected 
with a suit, had undertaken to indemnify an officer for a levy, 
and he was held prima facie bound by a judgment against 
the officer, although obtained without notice to the indemni- 
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tor... These cases will authorize us in the conclusion, that 
the judgment in favor of the maker, upon the merits of the 
note, is in all cases prima facie evidence against the indorser, 
and that it rests with him to show, the defence then inter- 
posed was invalid. Without further extending our opinion, 
it is likely what we have said will suffice for the decision of 
this cause when tried again. 

For the error noticed, the judgment is reversed and the 
cause remanded. 








PIERCE v. BRASSFIELD, et at. 


1, Upon a bill filed to rescind a contract for the sale of land, upon the alle- 
gation that the vendor fraudulently represented that a portion of the tract 
included in the bond for title, was contiguous to the residue, when intruth 
it was remote from it, and did not adjoin the other lands, the vendee is not 
entitled to relief by way of compensation, although the vendor admits there 
was a mistake, and a portion of the land sold omitted out of the bond for 
title, and another portion not sold inserted. 

2, Where lands have been omitted out of a contract by mistake, which is 
afterwards corrected by a Court of Chancery— Quere ? will judgments ob- 
tained against the vendor, after the contract was made, but before its cor- 
reetion, have a lien upon it ? 


Error to the Chancery Court of Greene. 


Tue bill was filed by the plaintiff in error, and alledges, 
that the defendant, Brassfield, represented himself to be the 
owner of certain lands in Sumter county, which are particu- 
larly described, containing four hundred and fifty acres. 
That he sold the same to the complainant for $2,880, paya- 
ble by four instalments, of $720 each, on the Ist January, 
1837-8-9 and 40, and executed his bond for title, as soon as 
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he obtained the patents from the government. ‘That Brass- 
field had not, at the time of the sale, or since, any right or 
title to the north half of the north-east quarter of section nine, 
containing eighty acres, which is part of the land mentioned, 
and referred to in said contract, and bond for title ; that this 
particular piece of land, is much more valuable than the resi- 
due of the tract, and defeats the object of the purchase, and 
that if he is compelled to keep the land, much more than 
one sixth part of the purchase money should be deducted ; 
that he was induced to become the purchaser of the lands, 
from the false and fraudulent conduct of the vendor, in false- 
ly representing himself the owner. 

That Brassfield has transferred the notes for the purchase 
money to other persons, who are named, and is utterly insol- 
vent, having taken the benefit of the bankrupt law. That 
relying onthe ability of Brassfield to make title, he paid the 
first of the notes which fell due, and that the transferees of 
the notes, McDonald & Springer, knew all the facts when 
they received the notes. ‘The prayer of the bill is, for an in- 
junction to the suits, which have been brought upon the 
notes, and for a rescission of the contract. 

Brassfield, by his answer, admits the sale of the land, and 
execution of the bond for titles, as stated in the bill. He 
denies all fraud, and supposed he was selling lands of which 
he was the rightful owner. Insists that the eighty acres to 
which he had not a title, was inserted either by mistake or 
fraud of the complainant, as he drew the bond. He relies on 
the facts as showing a mistake ; that the north half of a quar- 
ter section, is not such a subdivision as is known at the land 
office, is not contiguous to the rest of the land, but lies a 
quarter of a mile from any land belonging either to him or 
complainant, and is besides of inferior quality, and but of lit- 
tle value ; that at the time of the sale, he was the owner of 
the east half of the south-east quarter of.section 9, lying im- 
mediately adjoining the lands which are correctly described, 
and making with the rest a compact body, and which he 
therefore presumes was the land intended to be sold. 

He further states, that he has procured a title to be made 
from the owner, to the complainant, of the north half of the 
north east quarter of section nine, mentioned in the bond for 


























JANUARY TERM, 1846. 575 
Pierce v. Brassfield,. et al. 
title, and tenders it to the complainant ; that the complain- 
ant can have a title to the residue when he desires it, &c. 
The complainant filed a supplemental bill, in .which he 
charges, that the land sold to him by Brassfield, was repre- 
sented as lying together, and forming a compact body, and 
that the north half of the north east quarter of section nine} 
was represented as lying alongside the other'land ; and con- 
tained upon it an eligible situation for building, ‘niskiag it 
desirable to the tract. That he merely rode over the land, 
to ascertain its quality, and relying on the representations of 
Brassfield, did not compare it with the map, and did not know 
until the answer was filed, that it did not adjoin the other 
land. That the possession of the north half of the north 
east quarter would be of no manner of use to him, and char- 
ges, that but for the fraudulent conduct of Brassfield, in re- 
presenting: himself to be the owner of the land, and that it 
was adjoining the rest of the lands, he would not have made 
the purchase. 
He further charges, that Brassfield is msolvent, and that 
judgments to a large amount are in force against him. 
Brassfield, in his answer, admits that he did represent the 
land he sold, or intended to sell, as lying contiguous, and ad- 
joining, and that they do so lie. Denies ever making any 
representation in regard to the north half of the north-east 
quarter of section nine, either before, at the time, or since the 
sale, and that it was inserted in the bond by the mistake, or 
fraud of complainant. He believes that in truth it was the 
east half of the south-east quarter of section nine, which was 
sold, and omitted out of the bond, and the other half quarter 
which did not belong to him inserted. Admits his insolven- 
cy, but denies all fraud. 
The other defendants also answered the bill, but their an- 
swers are not necessary to be stated. 
Testimony was taken, but it is unnecessary: to state it 
here. 
The Chancellor, at the hearing, dismissed the bill, —_ 
is now ‘assigned as error. 








A; Granam, of Greene, contended that it was evident an 
error’ had crept into the contract, and that Brassfield miust 
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have been the cause of it, as the bond was written by Pierce 
at his dictation. Brassfield also admits, that the lands sold 
were contiguous and adjoining, and if this deficiency does 
not defeat the contract, compensation at least will be allow- 
ed. [1 Dess. Eq. 435; Littell’s Sel. Cas. 396; 1 Littell, 
44; 2 Ala. Rep. 632; 5 Monroe, 317; 1 A. K. Marsh, 427; 
1 Littell, 359; 2J. J. M. 513; 2 Bibb, 202; 3 Cranch, 270; 
4 Dess. E. 149; 9 Porter, 422. ] 





Erwin, contra. The bill does not alledge, nor attempt to 
make out a case of mistake, and therefore no relief can be 
granted on that head, if a mistake is shown. The whole 
purpose, of both the original and amended bills is, to rescind 
the contract for fraud, which is wholly denied, and there is 
not a particle of proof to sustain it. He further contended, 
that the original and amended bills, were incongruous, and 
destructive of each other. He cited 5 Johns. C. 79; 3 Pe- 
ters, 210; Sugden on V. 170; 5 Ala. Rep. 55; 5 Cranch, 
262; 2 Ala. Rep. 113. 

This application comes too late, as the vendor cannot be 
put in statu quo; four years elapsed after the contract before 
the bill was filed. 


ORMOND, J —There is no difference whatever, in com- 
ing to the conclusion, that a mistake was made in drawing 
this bond for title, and that the north half of the north-east 
quarter of section nine, was inserted, instead of the east half 
of the south east quarter of the same section. This recon- 
ciles the statements of both parties, and accords with the de- 
sign of the purchase. It is easy to perceive how such a mis- 
take might be made; the parties being, as it appears, at a 
place remote from the land, when the contract was made, 
and the writings executed, and having no map of the section 
before them at the time, showing the relative position of the 
different parcels of which it was composed. 

But this is not the case made by the complainant. Nei- 
ther "the original, or amended bill, alledge a mistake in draw- 
ing the bond for title ; but the gravamen of the case, especi- 
ally as it is more fully and deliberately set forth in the amend- 
ed bill, is, that Brassfield fraudulently. represented the seve- 
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eral parcels 1s of which the tract was composed, ‘to be adjoining 
each other, and forming a compact body, “and the north half 
of the north-east quarter, as lying along aside the other lands, 
and containing upon it, an eligible situation for building, 
which made it desirable to the tract,’”’ when iu fact the north 
half quarter section above described, is altogether separate 
from the rest of the tract, and has not the advantage ascribed 
to it by the vendor. 

It is unnecessary to consider whether such 2 representa- 
tion as this, involving as it does,a mathematical impossibili- 
ty, which the least reflection, or examination, would have 
shown to be incorrect, could be considered a fraud, because 
Brassfield denies having made any representation whatever, 
in reference to this particular piece of land, or that he sold, 
or intended to sell it; and there is no proof to countervail his 
denial. Upon the ground of fraud, then, the complainant has 
wholly failed to make out his case, and is not entitled to re- 
lief. 

It has been already stated, that there can be no reasonable 
doubt entertained, that a mistake was made in drawing the 
title bond, but that mistake cannot be rectified on this bill, 
not only because that is not the purpose of the bill, but because 
the bill expressly negatives the idea of any mistake, and also, 
because in the amended bill, it is in effect alledged, there was 
no mistake—that the complainant intended to purchase, and 
Brassfield to sell, the north half of the north-east quarter, and 
the prayer is to rescind the contract, for the fraudulent repre- 
sentations of the vendor, in régard to this particular piece of 
land. It is true, Brassfield, in his answer, admits there was 
a mistake, and that the east half of the north-east quarter, 
which lay alongside the rest of the land, admitted on both 
sides to be correctly described, was the land which was real- 
ly sold; but this will not aid the complainant. He is enti- 
tled to relief according to the allegations and prayer of the 
bill, when such allegations are admitted to be true, or their 
truth established by proof. To rectify this mistake up- 
on this bill, would not be merely to grant relief without 
an allegation of the fact, but it would be to grant relief in di- 
rect opposition to the allegations, and prayer of the bill. 
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The reasons against allowing compensation for the suuppos- 
ed deficiency, are if possible still stronger than those already 
stated, against correcting the mistake. All that the com-~- 
plainant could ask, upon a bill properly framed, would be 
that he should get the land he purchased. It would be ob- 
viously unjust, after he had lain by for four years, that he 
should come into a Cowt of Chancery, and cast upon the 





vendor, the depreciation of the price of a portion of the tract, 
omitted out of the contract by mistake. To meet this ob- 
jection, it is now urged, that the eighty acres of land, not 
included in the bond for title, is now covered by the liens of 
judgments obtained against Brassfield, since the land was 
purchased. If it Was necessary to decide this question, we 
should be inclined to think, that the omission to insert in the 
bond for title, a part of the land actually sold, would not enable 
a judgment creditor to claim it in virtue of his lien, whatever 
the rule might be as to a bona fide purchaser from Brassfield 
without notice. The bond for title is merely evidence of 
the contract, and if the contract was reformed by a court of 
Chancery, the vendee would be reinvested with all his rights 


under the contract, so far at least as it did not interfere with 
other rights, acquired without notice of the mistake. 

It is however a sufficient answer to all this reasoning, that 
the bill is not framed for this purpose. 

The decree of the Chancellor, dismissing the bill, must be 
affirmed. 
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JAMES v. SCOTT. 


1. The first article of the treaty of 1814, with the Creek Indians, or the act 
of Congress of 1817, which provides for the location of lands reserved un- 
der that article, and for other purposes, does not invest the chiefs, warri- 
ors, or other reservees, with an estate which he can alienate at pleasure. 

2. Quere? Does evidence, that a reservee under the treaty of 1814, with 
the Creek Indians, or under the act of Congress of 1817, has removed to 
another county inthe State than that in which his reservation is situated, 
establish the fact of his voluntary abandonment; or may it not, be intend- 
ed, in the absence of proof, that he still retains the control over it, and that 
others cultivate it for him. 

3. A reservation of the public lands, which is subject to forfeiture upon the 
alienation of the reservee, and its voluntary abandonment, is nevertheless 
a sufficient consideration for the contract by which the reservee agrees to 
se]l it, and receive slaves as an equivalent—the contract being bona jfide on 
both sides. And the vendor of the slaves cannot maintain an action to 
recover them back. 

4, The contingent interest of a party in slaves, if in danger of being lost, 
&c,, by their removal, &c., it seems may be protected in equity. 


Writ of Error to the Circuit Court of Macon. 


T Is was an action of detinue, at the suit of the plaintiff in 
error, against the defendant, to recover three slaves, to wit: 
Arena, a woman; Maria, a girl; and Cyrus, a boy. The 
cause was tried on the plea of non detinet, a verdict was re- 
turned for the defendant, and judgment was rendered ac- 
cordingly. From a bill of exceptions, sealed at the instance 
of the plaintiff, it appears that an agreement was made and 
entered into between the plaintiff and George Stiggins, which 
recites, that the latter was entitled by patent from the gene- 
ral government, under the treaty of Fort Jackson, to a tract 
of land situate in Clark county, and known as fractional sec- 
tion one, in township four and range three, east, lying on the 
west side of the Alabama river, containing 170 60-100 acres. 
It is further recited that Stiggins being prevented by the trea- 
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ty referred to, from conveying a fee simple title to the plain- 
tiff, doth lease to the plaintiff the lands above described dur- 
ing the life of the lessor, without the molestation of him, his 
heirs, executors, &c., or any one claiming under him, or them. 
In consideration of such lease, the plaintiff agrees that he 
will place in the possession of Stiggins, the following slaves: 
Arena, Maria, Cyrus, and others, who are specially named— 
all of whom are the property of the plaintiff. It is also stip- 
ulated, that the services of these slaves shall go to the use and 
benefit of the lessor, as an equivalent for the lease, from year 
to year, during his life. - The parties to the instrument fur- 
ther agree, that whenever the children of Stiggins shall, on 
attaining the age of twenty-one years, convey in fee simple, 
their interest in the land, respectively, to the plaintiff, his 
heirs and assigns, then the plaintiff, his heirs, &c., will re- 
linquish a proportionable share of interest in the slaves par- 
ticularized in the agreement, and their future mecrease to 
each of the heirs who shall relinquish his right as above pro- 
vided. ‘This agreement was signed and sealed by the par- 
ties, in the presence of witnesses, and recorded in the office 
of the Clerks of the County Courts of Macon and Clark coun- 
ties. 

It was further proved by the plaintiff, that Stiggins was a 
Creek Indian, and had a wife and children. 'Two witnesses 
testified that Stiggins and his family removed from Monroe 
county, and settled in Macon, some time before the agree- 
ment above recited was executed, and have resided in the 
latter county ever since. ‘The same witnesses stated, that 
when Stiggins removed to Macon county, he brought with 
him negroes bearing the same names as those sued for, in the 
present action, has never since had any other negroes of the 
same names. Further, they proved the value of each of the 
slaves in question, and of their hire respectively, and that the 
defendant admitted they were in his possession when the 
suit was commenced. 

The defendant proved, that on the 3d July, 1843, he pur- 
chased the slaves in question at sheriff ’s sale, in Macon coun- 
ty, under a fiert facias in favor of McBride against Stiggins 
and others, issued on a judgment obtained in 1840 ; that they 
had been in Stiggins’ possession from the time thé agreement 
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was entered into, up to the sale, and that the defendant had 
paid the sum at which they were bid off. 

It was further proved that the plaintiff’s attorney, imme- 
diately preceding the sale, but on the same day, gave notice 
publiely, that the slaves were the plaintiff’s property, and 
forbid their sale. The defendant was present, and heard the 
notice, and purchased the slaves which had been levied en 
as the property of Stiggins, although the plaintiff was no par- 
ty to the execution. 

Among other things, the court charged the jury as follows, 
viz: 1. If the jury believe that Stiggins had abandoned 
the occupancy of the land before the agreement was signed 
by the parties to it, with the intention not to return.to it, 
' without the knowledge or connivance of the plaintiff, and de- 
ceived the plaintiff by representing that he had a right to the 
same, such a representation was a fraud, and the considera- 
tion necessary to support the agreement would have failed. 
But if Stiggins abandoned the possession at the instance of 
the plaintiff, or with his knowledge, and with an understand- 
ing between them, that the plaintiff was to have the posses- 
sion, and the terms were afterwards to be reduced to writing, 
then there was a sufficient consideration to support the agree- 
ment. 

2. If Stiggims received the negroes in question, in con- 
sideration of the use of the lands, and the plaintiff has con- 
tinued to occupy the same ever since, the agreement is found- 
ed upon an adequate consideration. 

3. If Stiggins had ceased to occupy the land before the 
writing was executed, and the same was executed, and the 
negroes delivered by the plaintiff, in order to obtain the pos- 
session of the land, so that he might occupy it until dispos~ 
sessed by the government, then the agreement was binding 
on the plaintiff’ 'The mere possessory right to public land 
is the subject of sale and transfer; and will constitute the con- 
sideration of the contract. 

Thereupon the plaintiff’s counsel prayed the court to in- 
struct the jury as follows, viz: 1. If the slaves sued for, 
were the plaintiff’s property prior to the execution of the 
written agreement, and are the same that are designated 
therein, if the agreement was entered into bona fide, .at the 
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time it bears date, if Stiggins had no other title to the slaves 
than he acquired thereby, and the defendant had no other 
right than he acquired by his purchase at sheriff’s sale, if 
Stiggins and his descendants had voluntarily abandoned the 
land before the agreement was entered into, and the slaves 
in controversy were in the defendant’s possession when the 
writ issued in this case, and are of the respective values 
to which the witness testified, then the plaintiff is entitled to 
recover. 

2- If the slaves in controversy belonged to the plaintiff, at 
and before the execution of the agreement, and had been 
sold by the sheriff as shown by the evidence, such sale de- 
termined all interest that Stiggins had in the slaves, in virtue 
of his agreement with the plaintiff, and authorized the latter 
to recover of the defendant, if the jury believed all the testi- 
mony inthe cause. ‘This prayer for instructions was denied 
by the court, and the plaintiff excepted to the charges given 

-and refused. 


8. F. Rice, for the plaintiff in error, made the following 
points: 1. Stiggins wasa Creek Indian, and claimed the 
land which he professed to lease to the plaintiff, as a reserva- 
tion under the treaty of Fort Jackson. It is insisted the 
lease was void, because it was opposed to the treaty—in fact 
prohibited by it, and it was competent for the plaintiff to re- 
cover back what he paid for it. [4 Porter’s Rep. 141; 3 
Id. 362; 1 vol. State Papers, Indian Affairs, 826; 1 Land 
Laws, 289; 2 Id. Ops. Attorney General, 64, 78; see also, 
last clause, 1 Art. of Treaty.] A party who has paid money 
on a void contract, may recover it in assumpsit—not having 
had any validity, it is not necessary to go through the forms 
necessary to a rescission of an agreement which the law re- 
cognizes. [2 Stew. Rep. 21; 7 Ala. Rep. 129.] 

2. The proofshows that Stiggins had abandoned the pos- 
session of the land before he leased it; this being the case, 
the right eo instanti vested in the United States, and the 
plaintiff had the right at any time, to consider the contract 
as merely void. 


No counsel appeared for the defendant. 
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COLLIER, C. J.—By the Ist section of the treaty nego- 
tiated with the Creek Nation of Indians, at Fort Jackson, in 
1814, provision is made in favor of friendly chiefs and war- 
riors, stipulating that each one embraced by it, ‘shall be en- 
titled to a reservation of land within the said territory, of one 
mile square, to include his improvements as near the centre 
thereof as may be, which shall inure to the said chief or war- 
rior, and his descendants, so long as he or they shall continue 
to occupy the same, who shall be protected by, and subject 
to, the laws of the United States; but upon the voluntary 
abandonment thereof by such possessor, or his descendants, 
the right of occupancy or possession of said lands shall de- 
volve to the United States, and be identified with the right 
of property ceded hereby.” A law wasenacted by Congress, 
in 1817, making provision for the location of the lands re- 
served by the first article of the treaty, and for other purpo- 
ses. ‘The second section of that act, after prescribing the 
manner of the location, has the following proviso, viz :— 
‘‘'That the lands so selected shall inure to such chief or war- 
rior, so long only as he shall continue to occupy and culti- 
vate the same ; and in case he shall not have abandoned, the 
possession shall on his decease, descend to, and vest in his 
heirs, in fee simple, reserving to the widow of such chief, or 
warrior, the use and occupation of one third part of said lands 
during her natural life.” 

The second section provides, that where a chief or warrior 
entitled to a reservation, shall have died since the treaty was 
signed, leaving a widow and a child or children, who have 
contjnued to occupy and cultivate the land, they shall have 
the right of selection as the original claimant had ; and the 
title of the child or children to the lands thus selected, shall 
be in fee simple, reserving to the widow, if any, the use of 
one-third thereof, during her life: ‘ Provided however, that 
the said child or children shall not have the power to alien- 
ate the said lands, except by devise, until each and every one 
of them shall have arrived at the age of twenty-five years.”’ 

By the third section of the act, it is enacted, ‘“ that the 
descendant of any native Creek Indian, male or female, who 
at the commencement of the late war with the hostile Creeks 
occupied and cultivated a farm or plantation, who continued 
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friendly tothe United States during that 1 war, , and who after 

the termination of hostilities, returned to, and has continued 
to occupy and cultivate the said farm or plantation, shall be 
entitled to a reservation of two quarter sections of land, to be 
selected in the manner stated in the first section of this act; 
which lands shall enure to them so long as they shall conti- 
nue to occupy and cultivate the same ; and on their death 
shall descend in fee to the children ; and on failure of chil- 
dren, shall revert to the United States ; reserving, however, 
to the husband or widow, as the case may be, the right to ec- 
cupy and cultivate one-third part of the !ands during their 
natural lives.” 

The fourth section provides, that the child or children of 
any chief or warrior who resided in the limits of the ceded 
territory at the commencement of the then late Creek war, 
and who was killed or died during the same in the service of 
the United States, or who has since died of wounds then re- 
ceived, shall be entitled, without payment, to a reservation 
of so much land as such chief or warrior would have been en- 
titled to, had he been living at the time the treaty was sign- 
ed; which land shall be located in the manner prescribed by 
the first section of the act. 

This statute not only provides for giving effect to the first 
article, but gives reservations to several] classes who do not 
come within the terms of the treaty. Perhaps as the con- 
tract recites that Stiggins’ claim is founded upon the treaty, 
he must, in the condition of the record, be considered as one 
of the chiefs or warriors for whom it provides. Be this as it 
may, he must be taken to come within a category which in- 
hibits him from making a conveyance of his reservation. 
Each reservee thus situated, whether under the treaty or the 
act of Congress, have nothing more than a life estate, de- 
pending upon his continued occupancy, &c. 

Do the facts stated in the bill of exceptions show an aban- 
donment of the possession by Stiggins? Is not his removal 
to Macon county, previous to entering into the agreement 
with the plaintiff, entirely consistent “with the idea of his 
continued occupancy ? There certainly could have been no 
abandonment, if he retained the control over it, and continu- 
ed to cultivate it as a plantation with his own laborers. We 























JANUARY TERM, 1846. 585 
James v. Scott. _ 








all know that it is quite common for one man to be the pro- 
prietor of several farms, or to live at one place, and cultivate 
a plantation, sometimes hundreds of miles from his residence. 
Who can undertake to say, from the facets before us, that 
such was not the situation of Stiggins when he made the 
contract with the defendant ? 

But assuming the facts to be otherwise, and will the plain- 
tiff be placed ina more favorable condition? His contract 
shows that he was aware of the nature of Stiggins’ tenure, 
was willing to part with the possession of the slaves to him, 
upon the latter undertaking to make a lease for his life of the 
premises—stipulating that a complete title should be made 
to the slaves to Stiggins’s children, should they, upon attain- 
ing their majority, make a fee simple to the land. It must 
be intended that Stiggins yielded up the possession to the 
plaintiff, in consideration that the slaves mentioned in the 
contract, were delivered to him, and thus abandoned, and as 
a legal consequence, forfeited to the United States his right 
to the reservation. Here was certainly a loss to Stiggins, 
and a benefit to the plaintiff. Although the latter may have 
received nothing more than the possession, determinable at 
the will of the Federal Government ; yet this gave him the 
right to occupy and cultivate it against all the rest of the 
world. These rights we all know have been matured and 
made perfect by the bounty of Congress. ‘There is nothing 
to show that the plaintiff has been molested in the enjoyment 
of the premises, or to warrant the conclusion that he will 
not, in virtue of his possession, obtain a fee simple title as a 
mere gratuity, or upon the payment of a sum which bears 
no proportion to its real value. 

The possession of land, without a title, is regarded as a thing 
of value, and it seems, that if it was allowable for the defendant 
to rescind the contract, he should have placed Stiggins in 
statuo quo, or at least offered to do so before he commenced 
his action. The view we have already taken, shows that 
the agreement, on either side, is sustained by a valuable con- 
sideration. Whether, what Stiggins parted with, was equi- 
valent to what the plaintiff gave him in return, is wholly im- - 
material, even if we had the proper data before us to enable 


us to determine. It is then clear from the facts, that the 
74 
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plaintiff is not entitled to recover. If he has not parted with 
the title, and the slaves are in danger of being removed, and 
perhaps upon other grounds, a Court of Chancery could afford 
him ample protection. 

We have but toadd, that the judgment of the Circuit Court 
is affirmed. 








ARMSTEAD v. THOMAS. 


1. When the holder of a note enters into an agreement with the principal 
debtor, that he will not sue a surety until after a certain time, if the prin- 
cipal will engage to pay all costs and lawyer’s fees, this will not discharge 
the surety. 

2. When the defence interposed will not warrant a charge in favor of a de- 
fendant, a judgment will not be reversed, although the cause is submitted 
to the jury on a charge which, under other circumstances, might be erro- 


neous. 
3. When a witness for the defence states that a note was left with an indi- 


vidual, as a friend, to receive payment, it is not erroneous to permit the 
plaintiff to prove by that person, that it was left with him as an attorney, 
and his instructions in relation to it. 


Error to the County Court of Lauderdale. 


Assumpsit by Thomas against Armstead, as one of the 
makers of a joint and several promissory note, dated Ist May, 
1839, payable 17 months after date, signed by one Lanier, 
as principal, and by Armstead and one McKenzie, as sure- 
ties, negotiable and payable at the Mississippi Union Bank, 
at Jackson. 

At the trial, on the general issue and other pleas, it was in 
evidence, that after the maturity of the note, the plaintiff, 
Thomas, to whom, or order, the note is payable, had indors- 
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ed it to one Davis, and that Davis, when holding the note, 
called on Lanier, the principal, for payment, and, received 
from him a saddle horse, at $250, and a watch at $150, in 
part payment ; also, a receipt given to Lanier, by certain at- 
torneys for a note on a third person, in their hands for col- 
lection, which, if paid was to be credited on the note. These 
facts were deposed to by Lanier, who also deposed, that in 
consideration of these payments, Davis agreed to wait until 
the 1st of January, 1842, for the remainder of the debt, pro- 
vided Lanier would pay all the costs of suit, lawyers fees, &c. 
in case Davis should have to sue Arm&stead, at the expira- 
tion of said indulgence. He further deposed, that when Da- 
vis first spoke to him about the claim, he said he would take 
any property Lanier would give him in liquidation of the 
debt, as he had taken it to secure himself as indorser for 
Thomas, and that his information was, that Armstead was 
insolvent, or in such a condition as made it doubtful wheth- 
er he could collect the debt from him. Lanier informed Da- 
vis that Armstead was good for the debt, and Davis then said 
that unless Lanier would pledge himself to pay all costs of 
suit, and lawyers fees, he would send the debt immediately 
to Alabama. Lanier was anxious Armstead should not be 
sued, and agreed to pay all costs and lawyers fees. Armstead 
at that time resided in Alabama, and was. ignorant of the 
agreement between Lanier and Davis. If Lanier was able, 
between the period when the conversation was had, in July, 
1841, and Ist January, 1842, to obtain a negro boy, Davis 
was to take this.at a valuation’, and the note was left in the 
hands of a Mr. Patillo, to receive the boy if Lanier should 
tender him. At the time of the agreement, Lanier was in- 
solvent. 

The plaintiff offered the deposition of Patillo, stating, among 
other matters, that Davis left the note in suit with him, as alaw- 
yer, with instructions to receive from Lanier a negro boy, in 
payment, if tendered by Lanier, at such price as deponent 
should consider reasonable ; and further, that if Armstead 
should return from Alabama to Mississippi, so that process 
could there be served on him, he was to institute suit imme- 
diately, against him and Lanier. Davis instructed the depo- 
nent, not to sue Lanier alone, as he did not believe the mo- 
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‘ney could be made from him. The defendant objected to 
the part of the deposition recited, but the court permitted all 
the deposition to be read to the jury. Lanier had previously 
stated, in his deposition, that the note was not left with Pa- 
tillo, asa lawyer, but as a mutual friend, and that Patillo had 
said to him, Davis had instructed him not to take any other 
steps with the note until January, 1842, unless the negro boy 
was offered. 

On this proof, the defendant asked the court to instruct the 
jury, that should they believe the agreement spoken of by 
Lanier was made with Davis without the assent of the depo- 
nent, then he was, as surety for Lanier, discharged from lia-~ 
bility on the note. This wasrefused, but the court charged 
they must first be satisfied the agreement was of prejudice to 
the defendant, before he was discharged from liability on the 
note. 

The defendant excepted to the admission. of the part of the 
deposition objected to, and to the refusal to charge as request- 
ed, as well as the charge as given; and now assigns these 
matters as error, 


S. Parsons, for the plaintiff in error, cited 3 Stew. 485; 4 
Ala. Rep. 48; M.& P. Dig. 124; 5 Ala. Rep. 388 ; 3 Stew. 
14; 10 Johns. 586; Theobald, 76, 152; 3 Wend. 29; 6 
Porter, 166, 236; 8 Porter, 108; 8 John. 53; 13 Wend. 
375, 


” W. Peck, contra, insisted— 

. ‘That here was no valid contact whatever, in any sense 
of oe word, to delay proceedings against the principal; the 
agreement is made at the instance of the principal not to sue 
the surety. Neitherthe stay of execution, nor partial pay- 
ment will discharge a surety. [Fletcher v. Gamble, 3 Ala, 
Rep. 339; Leverick v, Bates, 6 Ib. 480. ] 

2. If the contract is one for the benefit of the surety, and 
does not contemplate delay as to the principal, there is no 
pretence to say that the admission of the evidence of Patillo 
is an error from which injury has resulted, and therefore the 
judgment ought not to be reversed ; but the directions given 
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to him, were a part of the transaction, and properly admis- 
sible. 


GOLDTHWAITE, J.—The general rule is; that a surety 
will be discharged if the creditor stipulates in a binding man- 
ner, upon a sufficient consideration, with the principal debt- 
or, to give day of payment, without the consent of the sure- 
ty. [1 Story’s Eq. § 326.] It will readily be perceived, the 
evidence in this case does not bring it within the rule, be- 
cause there is no pretence to say that any engagement was 
entered into to give the principal debtor further day. The 
agreement was that the surety should not be sued until a 
particular period, or rather, that if suit against him was de- 
layed until that period, the principal debtor was to be ac- 
countable for all costs and lawyer's fees. Conceding this to 
be a binding agreement upon the principal debtor, it cannot 
be said that the surety’s rights were impaired. It cannot be 
pretended, the surety might not have-paid the debt, without 
losing his remedy against his principal ; or that the creditor at 
the instance of the surety, might not be compelled to sue. It 
is then nothing more than a stipulation by the creditor, at 
the instance of the principal, that the surety shall not be pro- 
ceeded against until after the lapse of a certain time. [See 
Wilson v. Bank of Orleans, at this term.] In our judgment 
such a contract, whether with or without consideration, does 
not avoid the contract of the surety. 

2. What has been said is sufficient to show, the charge re- 
quested was properly refused, but it is further insisted, that 
the one actually given is erroneous. It may be so under par- 
ticular circumstances, but certainly was not so in connection 
with the evidence before the jury. The court, as we have 
shown, might have instructed, that the facts in evidence 
were no defence, but instead of this, submit the cause to the 
jury upon the question whether the surety has sustained in- 
jury. This was more favorable than was allowable, but the 
error is against the plaintiff, instead of the defendant. 

3. The objection to the portion of the deposition which 
was allowed to go to the jury, is not sustainable. The de- 
fendant had proved that the note was left with this witness 
as a friend to reeeive payment, and thongh this circumstance 
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was quite immaterial, yet there certainly was no error in 
showing what instructions were given to the party when the 
note was left with him. 

We can perceive no error in the record. Judgment af- 
firmed. 


TREADWELL v. RAINEY. 


1. Where a life estate was bequeathed to one in Georgia, in certain slaves, 
who was also appointed executrix, and qualified as such, and afterwards 
removed to this State, bringing the slaves with her, the Orphans’ Court 
of this State has no power to granj administration upon the property, 
though the will be produced, proved, and recorded, and the executrix as- 
sent to the appointment of an administrator cum testamento annexo. 


Error to the Orphans’ Court of Benton. 


Appuication, by the plaintiff in error, for letters of admin- 
istration cum testamento annezo, of the estate of William F'a- 
gan, deceased. It was suggested to the Court, that the exe- 
cutrix, Catharine Fagan, was appointed executrix by the will, 
and qualified in the year 1832, in the State of Georgia, as 
such ; and that real and personal estate, to a considerable 
amount, came to her hands in virtue of the will, and were re- 
tained by her in that capacity, for several years, she having 
a life-estate therein. That after the lapse of several years, 
some of the slaves found their way into the county of Ben- 
ton, and were followed thither by the executrix, who being 
of an extreme old age, her son, William Fagan, was appoint- 
ed administrator of said estate, and qualified as such, and 
some time after was surrendered up by his securities to the 
Court, and the defendant in error appointed administrator de 
bonis non, by whom several of the slaves were sold, and 
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who had appointed a day for a partial settlement of his ac- 
counts, and filed his vouchers, at which time a certified copy 
of the will of said F'agan, duly proven in the probate court of 
Morgan county, Georgia, was produced, for the first time, to 
the court, and ordered to be recorded ; and thereupon, on the 
application of defendant in error, leave was given him to 
withdraw his application for a settlement, and to take his ac- 
counts and voucffers previously filed. 

A paper was also produced, signed by the said executrix, 
by which she proposed to resign her trust, and requested the 
plaintiff in error to be appointed administrator, with the will 
annexed, and was willing, and proposed to deliver up a por- 
tion of the life-estate, to be divided among the legatees. 

The court, in consequence of the partial execution of the 
will in Georgia—the want of power in the court, to compel 
the executrix to a settlement ; the change of the special pro- 
perty in the will by the administrators sale in this State, con- 
sidered that it had not the power to grant the application, and 
therefore refused to make the appointment. ° 

The plaintiff in error then, by petition, setting forth these 
facts, applied to the judge of the Circuit Court of Benton 
county fora rule against the judge of the Orphans’ Court of 
Benton, to show cause why a mandamus should not issue 
against him, commanding him to appoint the petitioner ad- 
ministrator cum testamento annexo, &c.; which was refused 
by the court. The original petition, with the refusal of the 
judge to grant the prayer, has been brought up, the clerk of 
the Circuit Court certifying thereon that no entry was made 
in relation thereto, on the minutes of the court. 

Application was made to amend the writ of error, and for 
a mandamus to the judge of the Orphans’ Court. 


S. F. Rice, for the plaintiff in error.—Authenticated copies 
of wills from other States, may be admitted to probate in this 
State—(Clay’s Dig. 598, sec. 12,)—evidently that the pro- 
perty in this State may be administered according to the 
will. 

As soon as the will was admitted to probate in Bento 
county, the letters of administration granted to Rainey pre- 
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viously, were ipso facto revoked or annulled. The Orphans’ 
Court was compelled to act under the will, as soon as it was 
admitted to probate. [4 Ala. 248. ] 

The executrix appointed by the will, although she quali- 
fied in Georgia, and had removed to Benton county with the 
property, was incapable of managing it, and tendered her re- 
signation. 

There was no legal reason for refusing jhe application of 
the plaintiff in error, but it was the clear duty of the court to 
grant the letters, that the will might be executed. [1 Stew. 
429, 7 Ala. 906; Kennedy v. Kennedy, 8 Ala. 391.] - 


A. J. Wacker, for defendant in error.—The application for 
a mandamus must be refused. The refusal of the judge of 
the Orphans’ Court to appoint an admininistrator is a final 
judgment, from which a writ ef error will lie, and a manda- 
mus will not be granted where there is an adequate legal re- 
medy. [1 Ala. 15; 7 id. 14.] 

It must be ,refused, because there is no writ of error from 
the Circuit Court, and its judgment cannot be revised in any 
other mode. [7 Porter, 56; 6 Ala. 91.] 

This court cannot entertain the motion as an original one. 
It can only act, if at all, after the inferior court has refused. 

Upon the merits of the case. The testator died in Georgia, 
and in that State his widow qualified as executrix, and under 
the law of that State, took possession as such ; and although 
she has since removed into this State, and brought a part of 
the property with her, no administration can be legally ta- 
ken out in the State of Alabama. [1 Stewart, 429; Story’s 
Confl. of Laws, 432; 1 Marsh. Rep. 300.] The reduction 
of the property into possession, vests it in her, and there can 
be no administration upon that property, no matter where it 
may be removed. 

The infirmity of the executrix cannot authorize the grant 
of letters testamentary in this State, nor can her resignation 
to the Orphans’ Court of Benton give that court power to ap- 
point an administrator upon the estate. A resignation can 
only be made to the court, making the appointment. [Clay’s 
Dig. 222, §9.} Theexecutrix is responsible: to the -Court 
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which authorized her to act, and is responsible to no other 
tribunal. 

If administration may be granted here, upon the property 
in this State, there will be two administrations, each of which 
will be responsible to the legatees. Again—it appears the 
executrix has a life estate in the property: it is then her’s, 
and how can administration be granted upon the property of 
a living woman. 

The validity, or invalidity of Rainey’s administration, does 
not arise. If it is void that does not authorize the making of 
another void grant. 


ORMOND, J.—This was an application to the Orphans’ 
Court of Benton county, for letters of administration cum tes- 
tamento annero of William Fagan, deceased. It appears that 
the executrix of the will qualified in the State of Georgia, 
where the testator died, and where the will was admitted to 
probate, and in virtue thereof took possession of the property 
bequeathed by the will, in which she had a life estate, and 
which consisting of slaves, has been brought to this State. 
It is very clear that the court had no power to grant the ap- 
plication Independent of the fact, that the executrix had a 
life estate in the slaves, in virtue of her qualification under 
the will, she took the legal title in the slaves. Although it 
be atrust estate, she is the legal owner of the slaves, and might 
maintain an action for them in this State, in her own name, 
without taking out letters of administration. [Common- 
wealth v. Griffith, 2 Pick. 11; Slack v. Wolcott, 3 Mason, 
508 ; Story on Con. of L. 432, sec. 516. 

This isa conclusive te show that administration cannot be 
taken out upon this property. If the slaves had been in this 
State, at the time of the death of the testator, or if adminis- 
tration had not been had upon the estate in Georgia, the ques- 
tion would have been entirely different, as there can be no 
doubt that administration may be taken out upon the proper- 
ty of the deceased, situate in different States. [Orcutt v. 
Orms, 3 Paige, 259; Currie v. Bircham, 1 D. & R. 35.] It 
is the fact, that the deceased had property within the county, 
which gives the court jurisdiction. ‘This was not the pro- 


perty of the deceased, but of the executrix. : 
75 
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It appears that the executrix is herself consenting to this 
procedure, and that she has produced the will which has been 
recorded in the Orphans’ Court of Benton, and that before the 
production of the will, administration had been granted upon 
the slaves, to the defendant in error, by her consent. The 
consent of the executrix could not confer jurisdiction on the 
court, nor can the illegal appointment of Rainey sanction the 
present application. It’is to be observed that this application 
is not made on behalf of creditors, nor if it was would the 
case be varied, though the executrix having brought the 
property, or permitted it to be brought here, might be subject 
to an action at the suit of the creditors of the deceased as 
executor de son tort. [Densley v. Edwards,5 Ala. 31.| 

The conclusion we have arrived at, dispenses with the ne- 
cessity of an examination of the petition to the judge of the 
Circuit Court fora mandamus. Conceding it to be regular, 
it was properly refused. 

Judgment affirmed. 





CROMMELIN v. MINTER, er at. 


1. The first article of the treaty of 1814, with the Creek Indians confers up- 
on the chiefs and warriors provided for, a qualified inheritable estate, which 
is determined by the sale of the reservee, the cesser of occupation, and his 
removal from the State. and immediately upon such abandonment of pos- 
session, the reservation becomes a part of the public domain, without any 
positive assertion of right on the part of the United States. 

2. Though the title to a reservation under the first article of the treaty of 
1814, with the Creek Indians be vested in the United States by the volun- 
tary abandonment of the reservee, it is not subject to entry under the pre- 
emption laws of Congress. 

3. A patent fraudulently obtained, or which has issued in violation of law, 
is void, and does not authorize a recovery against a party in possession un- 
der color of title. But a mere intruder cannot insist upon the invalidity of 
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the patent; and where the defendant offers no evidence to justify his. pos- 
session, the fair inference is, that he is an intruder. 

4. Quere? May not the plaintiff in ejectment recover against a trespasser, 
upon proof of previous possession, without any documentary evidence of 
title. 

5. The jury returned a verdict in favor of plaintiffs for “fifty acres of the 
south-east fractional quarter of fractional section 24, in township 18, of 
range 18, in the district,” &c,; the judgment substantially conformed to the 
verdict— Held, that the verdict did not sufficiently identify the land, to en- 
title the plaintiff to a judgment, under which the sheriff could deliver the 
possession of any specific part of the land. 


Writ of Error to the Circuit Court of Coosa. 


Action of trespass to try title. The land described in the 
declaration, is the south-east fractional quarter of fractional 
section 24, of township 18, of range 18. The verdict is, 
that the jury find for the plaintiffs, and “that the right and 
title to the said land, in the said plaintiffs’ declaration men- 
tioned, to wit: fifty acres of the south-east fractional quar- 
ter of fractional section 24, of township 18, of range 18, to be 
in the said plaintiffs,” and damages are assessed at $140 62. 
The judgment is, that the plaintiffs recover of the defendant 
‘‘the land in the said plaintiffs’ declaration mentioned, to 
wit: the lands aforesaid,” &c. 

At the trial, the plaintiffs gave in evidence a patent, under 
the seal of the general land office, in these terms: 


The United States of America. 
Pre-emerion Certiricate—No. 35,014. 

To all to whom these presents shall come, greeting : 

Whereas, William T. Minter, Hiram F. Saltmarsh, and 
Ashley Parker, assignees of Isham Bilberry, and Samuel Lee, 
have deposited in the general land office of the United States 
a certificate of the register of the land office at Cahawba, 
whereby it appears that full payment has been made by the 
said Isham Bilberry and Samuel Lee, according to the pro- 
visions of the act of Congress of the 22d April, 1820, entitled 
an act making further provision for the sale of the public 
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lands, for the south- east fractional quarter of section 24, ‘of 
township 18, of range 18, in the district of land ahien to 
sale at Cahawba, Alabama, containing 150 66-100 acres, ac 

cording to the official plat of the survey of said lands, re- 
turned to the general land office by the surveyor general ; 
which said tract has been purchased by the said John Bilber- 
ry and Samuel Lee. 

Now, know ye, that the United States of America, in con- 
sideration of the premises, and in conformity with the seve- 
ral acts of Congress, in such case made and provided, have 
given and granted, and by these presents do give and grant, 
unto the said William 'T. Minter, Hiram F’. Saltmarsh, and 
Ashley Parker, and to their heirs, the said tract above des- 
cribed, to have and to hold, &c. &c. This was issued the 
10th day of October, 1840. 

The defendant gave in evidence, a certificate in these 
terms : 


No. 28. General Land Office, 12 April, 1820. 


I certify, that in pursuance of an act of Congress passed on 
the 3d of March, 1817, entitled “an act making provision 
for the location of the lands reserved by the Ist article of 
the treaty of the 9th of August, 1814, between the United 
States and the Creek Nation to certain chiefs and warri- 
ors of that nation, and for other purposes.” The Secretary 
of the Treasury has confirmed the claim of Tallasse Fixico, 
(being No. 28,) and that the said Tallasse Fixico, is entitled 
to occupy the following lands, agreeably to the provisions of 
the said act, viz: a fraction in section 24, of township 18, of 
range 18, on the east side of the Coosa river. Also, the 
north-west quarter of section 30, township 18, of range 19, 
&e. Ke. 

This was issued under the seal of the general land office, 
of the date of the caption, and is signed by the commission- 

er of that bureau. ~° 

The defendant also proved, that the lands embraced in 
this certificate, were the lands in controversy. 

It was also proved, that Tallasse Fixico sold his reserve in 
1828 or 9, and afterwards left the State, and emigrated with 
his tribe, west of the Mississippi, in 1832 or 3. 
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There was no evidence that the United States had taken 
any steps to ascertain whether the lands reserved had been 
abandoned by Tallasse Fixico, within the meaning of the 
treaty, prior to the issuance of the patent to the plaintiffs. 

The defendants proved that the plaintiffs obtained their 
patent for the land in controversy, under the pre-emption act 
of 1833. , 

The defendant asked the following instructions to the 
jury: ° 

1. The certificate of possession was evidence that Tallas- 
se Fixico was entitled to a possessory right in the land sued 
for, under the treaty of Fort Jackson. 

2. That before the United States would be authorized to 
take possession of said land, and grant the same to the plain- 
tiffs, so as to invest them with the fee, it was necessary to 
determine the fact of a voluntary abandonment by Fixico, 
by a proceeding in the nature of an inquision, or office found ; 
and that unless such abandonment had been ascertained, 
that the patent to the plaintiffs was issued improperly. - 

3. That before the plaintiffs could recover in this action, 
they must show that some steps were taken by the govern- 
ment, to ascertain the fact of abandonment, if there wasany, 
by the reservee, and that he was notified of the intended is- 
suance of the grant to the plaintiffs, based upon such suppos- 
ed abandonment under the treaty. 

A. That the land in controversy was excepted from the op- 
eration of the pre-emption laws of the United States, and that 
the patent vested no title in the plaintiffs. 

The first of these charges was given, but with the further 
charge, that a removal from, or sale of the land, by the res- 
ervee, would be a voluntary abandonment under the treaty, 
and would authorize the government to grant it: and that no 
inquest, of office, or similar proceeding was necessary, to as- 
certain the fact of abandonment, previous to the issuance of 
a patent. 

The other charges were refused. The defendant except- 
ed to the refusal to charge, and to the charge given. ‘These 
matters are now assigned as error; and it is also urged that 
the judgment does not follow the verdict. 
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G. C. Bat, for the plaintiff in error, made the following 
points: 1. There never has been a “voluntary abandon- 
ment ”’ of the premises in question within the sense of the 
the treaty of 1814. ‘These terms were not used for the pur- 
pose of restraining the right of alienation. The terms * vol- 
untary abandonment,” in the treaty, were employed to signify 
that before the right of possession could accrue to the United 
States, the will of the grantee must unite with the specific 
act required ; and the voluntary surrender to the government 
be clearly evinced by an act which demonstrated the inten- 
tion. [Paine’s Rep. 457: Pet. C. C. Rep. 308; Wheat. R. 
543. ] 

2. Ifthere wasa “ voluntary abandonment” of the posses- 
sion, within the sense of the treaty, the United States have 
not taken any steps to avail themselves of it. As the 
law points out no other mode of proceeding by the govern- 
ment, in order to obtain the possession, an inquest of office, 
or a proceeding in nature thereof should have been resorted 


to. [4 Plow. Rep. 484; 3 Dall. Rep. 199; Cranch’s Rep. 


87; 11 Wheat. Rep. 332.] 

3. If the reserve had vested in the United States by “ vol- 
untary abandonment” of the reservee, without any act done 
indicative of an intention to claim it, it is then insisted, that 
it is expressly exempted from the influence of the pre-emp- 
tion laws, and that the patent under which ‘the plaintiff’s 
claim as pre-emptors, is void. [1 Wheat. Rep. 115, 155; 5 
Id. 293; 12 Wheat. Rep. 586.] 

4, The verdict is too indefinite and uncertain to sustain a 
judgment; and they do not harmonize with each other. [4 
Stew. & P. Rep. 365; 8 Por. 317; 3 Stewart 75; 1 Johns. 
Cases, 101; 1 Munf. Rep. 162. 


G. W. Gayte, for the defendant in error, insisted—1. The 
patent which the plaintiffs below introduced in evidence, in 
support of their action, and the proof of possession in defend- 
ant below, was sufficient to authorize a recovery; and was 
surely: evidence of paramount title compared with the cer- 
tificate of possession of Tallasse Fizico, in a court of law. 

The treaty of Fort Jackson, of 1814, gave the Indian oc- 
cupant a right to his reserve, only so long as he continued in 
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the occupancy ; 'T'allasse Fixico having sold in 1828 and 9, 
and left its possession, his right ceased. 

2. The treaty does not contemplate the singular idea of 
“office found,” by the United States, before a patent can 
issue. 

3. The judgment does follow the verdict of the jury, ex- 
cept in this, that in»the judgment, the quantity of land is 
left out, found by the verdict. Of this the defendant below 
cannot complain, as he is not injured by it, and cannot be. 
The plaintiffs below may be unable to get a good writ of 
habere facias possessionem, under the judgment as it now 
stands. 

The Supreme Court having the power to give stich judg- 
ment as the Circuit Court should have given, is asked to cor- 
rect the judgment below, so as to make it correspond with 
the verdict, and allow an habere facias successfully to issue. 


COLLIER, C. J.—It was conceded by the Circuit Court, 
that the certificate of the commissioner of the general land 
office, furnished evidence of the right of Tallasse Fixico to 
occupy the premises in question, urf@er the first article of the 
treaty of 1814, with the Creek Indians. But it was denied 
that any judicial or other proceeding was necessary on the 
part of the United States, in order to ascertain the reservee’s 
abandonment, before the government could grant or dispose 
of the land. 

The first article of the treaty referred to, provides, ‘ that 
where any possession of any chief, or warrior, of the Creek 
Nation, who shall have been friendly to the United States, 
during the war and taken an active part therein, shall be 
within the territory ceded by these articles to the U. States, 
every such person shall be entitled to a reservation of land 
within the said territory, of one mile square, to include his 
improvements as near the centre thereof as may be, which 
shall. inure to the said chief or warrior, ‘and his descendants, 
as he or they shall continue to occupy the same, who 
shall be protected by, and subject to, the laws of the United 
States; but upon the voluntary abandonment thereof by 
such possessor, or his descendants, the right of occupancy or 
possession of said lands shall devolve to the United States, 
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and be identified with the right of property ceded hereby.” 
An act of Congress passed in 1817, in relation to this subject, 
so far as it relates to the tenure by which the reservations 
are to be held, is substantially the same as the treaty. 

By the 8th article of the treaty of 1817, with the Chero- 
kee Indians, there is a reservation of six hundred and forty 
acres of land to each head of a Cherokee family residing east 
of the Mississippi river, “in which they will have a life es- 
tate with a reservation in fee simple to their children, reserv- 
ing to the widow her dower,” &c. ‘“ Provided, that if any 
of the heads of families, for whom reservations may be made, 
should remove therefrom, then, in that case, the right to re- 
vert to the United States.” Under this proviso, we held, 
that a reservee could make no disposition of the land set apart 
to him, incompatible with his own occupancy ; and if he did, 
it would return to the United States as it was acquired by 
the treaty, in fee simple. We said further, ‘‘ Where an es- 
tate is conveyed by the deed of an individual or corporation, 
subject to be defeated by the breach of a condition subse- 
quent, if the condition is broken, it is necessary that the 
grantor, or person auth®ized to take advantage of it, should 
either enter, or do some other act equally effectual, in order 
to divest the estate. But if an estate is granted by a legisla- 
tive act, (of which character treaties are by the constitution 
of the United States,) subject to forfeiture by the happening 
of some future event—if the-event occur, no act is necessary 
to revest the estate in the government. It revests immedi- 
ately upon the happening of the contingency. [Kennedy 
and Moreland v. McCartney’s Heirs, 4 Porter’s Rep. 141 ; see 
also, University of Ala. v. Wiaston, 5 Stew. & P. Rep. 17; 
Gill v. Taylor, 3 Porter’s Rep. 182. ] 

The Secretary of the Treasury of the United States, in 
1837, requested the opinion of the Attorney General upon 
all the material points arising in this case. In answer to 
which it was said, that ‘those circumstances, and those on- 
ly, by which the party ceases to occupy the reservation, 
should be considered as constituting an abandonment there- 
of. I cannot particularly define them in advance, further 
than to say, they must be voluntary and unequivocal ; leav- 
ing no reasonable doubt either as to the intention of the par- 
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ty, or as to the fact itself.” Where the reservee had occu- 
pied and cultivated his reservation until 1833, and then leas- 
ed it by an agreement in writing, reserving rent, and remov- 
ed to another State, in which he continued to reside, it was 
considered to be a clear case of voluntary abandonment. 
Whenever he ceased to have a direct personal connection with 
the use and enjoyment of the land, he could no longer be 
regarded as an occupant. 

It was further said, that the terms of the treaty created 
what was technically called a collateral limitation—giving 
to the Indian descendants a qualified inheritable estate, de- 
terminable on the cesser of occupation. and the voluntary 
abandonment of the premises. Hence, the Attorney Gene- 
ral concluded, that no judicial proceedings, or actual entry 
on the part of the government was necessary to vest the es- 
tate in the United States; the estate of the grantee deter- 
mines, the moment the event upon which it is limited, aris- 
es, and if the possession be vacant, the United States might 
immediately take possession and sell: if occupied, the occu- 
pant would be in the same predicament with every one who 

“had entered upon the public lands without authority. It was 
also added, that ‘“‘ whenever the estate of the Indian reservee 
shall have determined, the land becomes part of the public 
domain.’”’ [See Ins. and Ops. respecting Pub. Lands, ed. of 
1838, part 2, pp. 121-2.] 

These citations are directly in point, and seem tg, us to re- 
sult most obviously from the terms of the treaty. Surely, the 
sale made by Tallasse Fixico, in ’28 or ’29, and his removal 
west of the Mississippi, conclusively indicate the intention 
to abandon the possession, and must in the absence of proof 
be presumed to have been voluntary. This being the case, 
his reservation vested in the United States, to be held by 
the same tenure as the great body of the land which was ac- 
quired by the treaty. The provision we are considering is 
too explicit to leave room to doubt that a sale and removal 
is not a voluntary abandonment. It may be thought to be 
oppressive upon the Indian, and not promotive of the nation- 
al welfare, to force him to renounce the associations of his 
youth, and it may be, the companionship of maturer years, 

76 
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for the enjoyment of which only he is fitted, for the sake of 
a home amongst strangers, with no affinity of tastes and. pur- 
suits; which he is. not permitted to dispose of at pleasure. 
But it is enough to say,ita scripta est lex. 

In order to consummate the title of the U. States to a reserva- 
tion, the possession of which has been abandoned, we have 
seen that no legal proceeding, or entry is necessary—it vests 
eo instanti the. occupancy voluntarily ceases. The cases cit- 
ed from our own reports fully settle this point. 

It is however insisted, that the premises having been re- 
served under the treaty of 1814, were not subject to entry 
under the pre-emption laws of Congress. 'The act of 1830, 
the provisions of which have been continued in force by: sev- 
eral subsequent enactments, provides, “'That every settler, or 
occupant of the public lands, prior to the passage of this act, 
who is now in possession, or cultivated any part thereof in 
the year one thousand eight hundred and twenty-nine, shall 
be, and heis hereby authorized to enter with the register .of 
the land office for the district in which such lands may lie; by 
legal subdivisions, any number of acres, not more than one 
hundred and sixty, ora quarter section, to include his improve- 
ment, upon paying tothe United States, the then minimum 
price of said land. Provided, however, no sale -or entry of 
any land shall be made, under the provisions of this act, 
which shall have been reserved for the use of the United 
States, er either of the several States, in which any of the 
public lands may be situated.” Further, “nor shall the 
right of pre-emption contemplated by this act, extend to any 
land which is reserved from sale, by act of Congress, or by 
order of the President, or which may have been appropriated 
for any purpose whatsoever. [Laws, &c. respecting Pub. 
Lands, ed. 1838, pp. 473-4.] 

It may be conceded, that the setting apart of the premises 
in question to Tallasse Fixico under the stipulations of the 
treaty, is not a reservation forthe use of the United States, 
or of this State, and still it doesnot follow, that it is subject 
to entry as a pre-emption. Wilcox v. Jackson, 13 Peters’ 
Rep. 498, though in its facts unlike the present case, yet in 
principle, they are not dissimilar. ‘There the premises in 
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question were occupied during different periods, and for the 
greater part of the time between 1804 and the commence- 
ment of the suit in 1835 or 6,-asa military post by the Unit- 
ed States. Baubean, under whom the plaintiff’s lessor de- 
duced his title, in 1817, bought.of an army contractor a house 
built on the land, to which was attached a garden or field, of 
which he continued in possession until 1836. The factory 
houses were sold under an order of the war department in 
1823, and purchased by Baubean for five hundred dollars ; of 
these he took possession and continued to occupy them and cul- 
tivate the land, until the suit was commenced. In 1821, 
the land was surveyed by the United States, and in 1824, at 
the instance of the Indian agent at Chicago, the Secretary at 
War requested the commissioner of the general land office 
to reserve this land for the accommodation and protection of 
the property of the Indian agency—the* Secretary at War 
having been informed several years previously, by the com- 
missioner, that he had reserved it for military purposes. - In 
1831 and 1834, Baubean claimed the land in question, under 
the pre-emption law, and in 1832 he was informed by the 
commissioner of the land office, that the same was reserved 
for military purposes. In 1835 his claim wasallowed at the 
local land office in Illinois ; he paid the purchase money and 
obtained the register’s certificate. It was held, that Banbean 
acquired no title to the land by his entry, that the right of 
the United States was not divested thereby, or any of his 
previous acts. Further, that an appropriation of land by the 
government, is nothing more or less than setting it apart for 
some ‘peculiar use. 

We have seen that the act of 1830 declares, that the right 
of pre-emption which it contemplates, shall not extend to any 
land which is reserved from sale by act of Congress, or by 
order of the President, or which may have been appropriated 
for any purpose whatsoever. Under this provision, it was, 
held, in the case last cited, that a reservation of lands made 
at the request of the Secretary at War for purposes in his de- 
_ partment, must be considered as made by order of the Presi- 
dent. ‘‘Whensoever,” it was said, “a tract of land shall 
have once been legally appropriated to any purpose from that 
moment, the land thus appropriated becomes severed from 
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the mass of public lands ; and no subsequent law, or procla- 
mation, or sale, would be construed to embrace it, or to ope- 
rate upon it ; although no other reservation were made of it.”’ 
This latter remark of the court is confessedly emphatic ; but 
the provision of the act under consideration is explicit in its 
terms, and expansive in meaning. It declares that land 
‘‘ which may have been appropriated for any purpose what- 
soever,” shall not be subject to pre-emption. 

The Creek treaty of 1814, ceded to the United States all 
the lands within certain defined limits, and stipulated to al- 
low reservations to the friendly chiefs, or warriors, of the 
nation, who had taken an active part in the war which had 
just terminated. The land then set apart to Tallasse Fixico 
was an appropriation pro tanto to himself, and his descend- 
ants, as he or they should continue to occupy the same, and 
until its voluntary abandonment by him or them. 

It may perhaps not be easy to perceive why lands in the 
predicament of the premises in question should be excluded 
from the operation of the pre-emption laws, as the appropria- 
tion. was no longer continuing, and not only the fee, but the 
right of possession revested in the United Syjates. It may, 
however, be said, that the right of pre-emption was a bounty 
extended to settlers and occupants of the public domain, 
This bounty it was competent for Congress to limit at plea- 
sure, without assigning a reason for the limitation ; and thus 
make its will stand for a reason. 

The fact that the plaintiffs have obtained a patent, can- 
not place them in a condition which prevents the defen- 
dant from gainsaying their title, if he is in a predicament 
which authorizes him to make sucha defence. In Bagwell 
v. Broderick, 13 Peters’ Rep. 436, it was held that a patent 
from the United States for a part of the public lands, is con- 
elusive in an action atlaw. If those who claim to hold the 
land against the patent, can show that it issued by mistake, 
then the equity side of the Federal Circuit Court is the proper 
forum; and a bill, the proper remedy to investigate the 
equites of the parties. But if thss case be recognized as an 
authority, it cannot be applied where a patent has been fraud- 
ulently obtained, or has issued in violation of law. Stod- 
dard, et al. v. Chambers, 2 How. Rep. 284, it was said, that 
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‘“‘the issuing of a patent isa ministerial act,-which must be 
performed according tolaw. A patent is utterly void and in- 
operative, which is issued for land which had been previous- 
ly patented to another individual. The fee having been vest- 
ed in the patentee by the first patent, the second could con- 
vey noright. It is true a patent possesses the highest verity. 
It cannot be contradicted or explained by parol, but if it has 
been fraudulently obtained or issued against law, it is void. 
It would be a.most dangerous principle to hold that a patent 
should carry the legal title, though obtained fraudulently or 
against law. Fraud vitiates all transactions. It makes void 
a judgment, which is a much more solemn act than the issu- 
ing a patent. The patent of the defendant having been for 
land reserved from such appropriation, is void.” See also 
Ladiga v. Roland, et al. 2 How. Rep. 581; Lessee of Pol- 
lard’s Heirs v. Files, 3 Ala. Rep. 47. These cases we think 
very fully establish, that the patent being the mere conse- 
quence of the entry made by the plaintiffs under the pre-emp- 
tion laws, cannot divest the United States, or any one else 
having an acknowledged right, of the legal title. 

It is a general rule, that to entitle the plaintiff to recover in 
an ejectment or trespass to try title, he must show prima facie, 
a legal title. But is it competent for the mere occupant ofa 
portion of the public lands to defeat a recovery against him 
by showing that a patent from the United States to the plain- 
siff, in proper form, is void, because the land had been with- 
drawn from sale under the influence of an act of Congress, 
previous to the plaintiff’s purchase ? 

The defendant often defeats the prima facie case made 
out by the plaintiff, by proof of a better outstanding title sub- 
sisting in a third person. [Lessee of Foster v. Joice, 3 Wash, 
C. C. Rep. 498 ; Lessee of Griffith v. Bradshaw, 4 Id. 171; 
Sand. on Plead. & Ev. 455-474; Klock v. Hudson, 3 John, 
Rep. 375; Jackson v. Harrington, 9 Cow. Rep. 86.} In 
Jackson v. Harder, 4 Johns. Rep. 202, the plaintiff proved 
that he had been in possession of the premises for eight or 
ten years, under a claim or color of title; the Court said 
“ that the plaintiff showed enough in the first instance to en- 
title him to recover ;”’ but “ in what way the defendant suc- 
ceeded to the possession, does not appear. It is not stated, 
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or alledged, that he entered under any. pretence or color of 
title, and the natural and just inference seems to. be that 
he entered upon the possession that had been left, as an 
intruder, without title. In that case, the possession of the 
plaintiff was sufficient to entitle him to recover, and the 
entry of the defendant must be considered as a trespass, 
according to the decision in Jackson v. Hazen, 2 Johnson’s 
Reports, 22. The. defendant is either an intruder, or 
he entered’? under one who occupied by the permission 
of the lessors of the plaintiff; ‘and in either case, he is 
precluded from questioning the plaintiff’s right of pos- 
session.” - The defendant in that case attempted to set up 
an outstanding title still subsisting. In respect to which, the 
court remarked : ‘‘’The first question which presents itself 
here, is, whether a mere intruder can be permitted to protect 
his intrusion under an outstanding title inastranger. I think 
not. The rule has been carried so far, and it would bea vi- 
olation of just principle to apply it to the case of a trespasser 
who enters upon another’s possession without pretence of 
title.’ (See Perryman’s Lessee v. Callison, 1 Tenn. Rep. 
515; Jackson v. Hudson, 3 Johns. Rep. 375.) 

It has been held, that where two grants bear the same date, 
neither can prevail against the other—it is sufficient for the 
defendant to show that his possession is consistent with one 
of the grants, and by consent of the patentee, without deriv- 
ing a legal title to himself; but he must connect himself in 
some manner with the grant of even date. [Coleman v. 'Tal- 
bot, 2 Bibb’s Rep. 129; Talbot v. Callaway, Hardin’s Rep. 
35; see 4 Bibb’s Rep. 529.] Where a defendant was in 
possession under color of right, which perhaps, in equity, 
might be the superior title to the land, he was permitted to 
defeat a recovery by setting up a paramount legal title in a 
stranger—the court placing its opinion upon the ground that 
he was not a wrong-doer. {[Fowke v. Darnall, 5 Litt. Rep. 
316. See also 10 John. Rep. 23.] 

In the present case, there is no proof how and when the 
defendant acquired the possession. It does not appear that 
he came in under Tallasse Fixico, or any one who oecupied 
under a contract with him. The fair inference is, that he is 

















JANUARY TERM, 1846. 607 


Crommelin v. Minter, et al. 





an intruder, and this presumption is very strong, if we are to 
receive the patent as indisputably valid against one who shows 
no color of right. . In Wilcox v.. Jackson, supra, it was said 
that “the decision of. the register and receiver of a land of- 
fice, in the absence of fraud, would be conclusive as.to the 
facts that the applicant for the land was then in possession, 
and of his cultivating the land during the preceding year; 
because these questions are directly submitted to those offi- 
cers.” If this principle of law can be applied to the case .be- 
fore us, then it may be assumed that the assignors of the 
plaintiffs, whose names are set out in the patent,-were in 
possession when the purchase from the United States, was 
made ; and we must suppose, that the defendants subsequent- 
ly entered and’ occupied the premises, either by the permis- 
sion of the plaintiffs, or their assignors, or that hes a tres- 
passer. Anentry under such circumstances, would prevent 
him from setting up the unauthorized purchase under the 
pre-emption law, and insisting that the title still remains in 
the United States. 

But ifthe patent were out of the way, it might perhaps be 
allowable for the plaintiffs to recover without the aid of do- 
cumentary proof,- upon establishing a previous possession, 
and that the defendant was as against them, a trespasser. 
[Woods v. Lane, et al., 2 Sergt. & R. Rep. 53; Bassler v. 
Naisley, et al., Id. 352; Stodder v. Powell, 1 Stew. Rep. 
287.; Nicholson v. Lecatt, Id. 590,] But we forbear to pur- 
sue this inquiry ; for we have already seen that the defend- 
ant is not in a condition to gdinsay the patent, or to set up an 
outstanding title to defeat it. 








It is objected that the judgment and verdict are too uncer- 
tain, and consequently insufficient. The verdict is as fol- 
lows: ‘“ We the jury do find in favor of the said plain- 
tiffs, and we find the right and title to the said land iu the 
said plaintiff ’s declaration mentioned, to-wit: fifty acres of 
the south east fractional quarter of fractional section twenty- 
four in township eighteen, of range eighteen, in the district 
of lands, subject to sale in Cahaba, Alabama, to be in said 
plaintiffs, and assess plaintiffs damages, by reason of the tres- 
pass in the plaintiff ’s declaration mentioned, to the sum of 
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one hundrtd and forty 624-100 dollars.” On this verdict a 
judgment was rendered “that the said plaintiffs do recover of 
the said defendants the land in the said-plaintiff ’s declaration 
mentioned, to-wit, the lands aforesaid, and that said plaintiffs 
do have their writ of habere facias possessionem,” &c. 

Ifthe jury had found that the defendant was guilty of a 
wrongful entry upon fifty acres, part of the premises in ques- 
tion, perhaps their verdict would have been sufficiently cer- 
tain, but they went beyond this and affirmed that the plain- 
tiffs had a title to so much of the land, leaving it to be inferred 
that the title to the residue was. in the defendant or some 
one else. It is impossible to ascertain from the record in 
what parf*of the fractional quarter section, the plaintiffs fifty 
acres are-situated. How then can a sheriff be informed of 
what he isto deliver possession ? We think the uncertainty 
of the verdict is too great to be sustained, and that the previ- 
ous decisions of this Court are conclusive against the plain- 
tiffs, upon this point. [See Jenkins v. Noel, 3 Stewt. R. 75; 
Sturdevant v. Murrell’s heirs; 8 Porter’s. Rep. 317, and cases 
there cited ; Huffaker v. Boring, 8 Ala. Rep. 87, and cases 
there cited.] hes 

In respect to the non-conformity of the judgment to the 
_ verdict, that perhaps would be considered a clerical mispri- 
sion, and amendable, if the verdict would support a judg- 
ment. 

It results from what has ,been said, that the judgment 
of the Circuit Court must be reversed, and the cause re- 
manded. 5 
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SNODDY v. WATT. 


1. Objections to the sufficiency of a complaint in an action of unlawful detain- 
er must be taken by demurrer or othérwise in the primary court, and all 
defects are cured by verdict, if the premises ascertained by that, are des- 
cribed with sufficient certainty to enable the executive officer of the court 


to ascertain the lands recovered. 

2. To warrant proceeding for an unlawful detainer, it is not necessary the de- 
fendant shall be a tenant of the plaintiff, or at enant of his tenant ; it is suffi- 
‘cient if he holds under, from, by, or by collusion with the plaintiff’s ten- 


ant. 
Error to the Circuit Court of Madison. 


Action by Mary Watt against Snoddy for an unlawful de- 
tainer, commenced berore a justice of the peace, and remov- 
éd by the defendant to the Circuit Court by certiorari. 

The complairt is in these terms, to wit: 

‘The undersigned, Mary Watt, represents that Nathaniel 
H. Snoddy, of the county of Madison, unlawfully detains 
from her a tract of land, in the county aforesaid, containing 
320 acres, it being.the same on which Alezander G. Watt 
former!y resided, and which was once sold by the under- 
signed, Mary Watt, to the said Snoddy, and being the same 
tract or parcel of land, on Which the said Snoddy now re- 
sides, and did reside last year, (and which was rented for the 
year 1844, from the complainant, by George McLeod, and 
occupied by the said McLeod, in the county aforesaid. The 
metes and bounds of which are the same as in the deed on 
record, by W. Echols, trustee to the complainant:) She re- 
presents that he is unlawfully detaining the same, and has 
been unlawfully detaining .and holding the same from the 
first day of the present year, when this complainant was en- 
titled to the possession, (her estate is in fee simple. ) she there- 
fore prays, &c. 
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The defendant demurred to the complaint, because the 
premises were not sufficiently described ; his demurrer was 
sustained, and the plaintiff had leave to amend the complaint, 
and it is stated in the transcript she did so amend; ‘but if 
the complaint is not the amended one, then the amendment 
is not set out in the record. 

The defendant then pleaded not guilty, on which issue 
the plaintiff had a verdict, finding the defendant guilty. The 
justice thereupon rendered 4 judgment of restitution of the 
premises aforesaid. 

At the trial, the defendant requested the justice to charge 
the jury— 

1. That unless they believed the defendant was the ten- — 
ant of Mrs. Watt, they should find for the defendant. 

2. That unless the jury believed Snoddy recognized Mc- 
Leod as his landlord, then they should find for the defend- 
ant. 

These were refused. 

In the Circuit Court, Snoddy assigned the following er- 
rors, to wit: 

That the complaint is defective and insufficient in this— 

‘ 1. That it does not contain a sufficient description of the 
premises sought to be recovered. 

2. The complaint does not show the defendant was the 
tenant of the plaintiff for life or lives, yéar or years, and hold- 
ing over as such, or that the defendant was in by collusion 
with any one being the tenant of the plaintiff, and holding 
over. . 

’ 3. That no actual possession is shown to ever have been 
had by the plaintiff. 

4. The complaint does not show that demand for the 
premises was made of the defendant, or notice’given in writ- 
ing. : 

5. The complaint does not show the plaintiff had such in- 
terest in the land as to entitle her to an action for unlawful 
detainer. . 

6. The justice should have given the charges asked for. 

The Circuit Court affirmed the judgment of the justice. 
This affirmance is now assigned as error, and all the questions 
made in the Circuit Court are opened. 
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Rosinson, for the plaintiff in error, upon the defects of the 
complaint, cited 4 Ala. Rep. 112; 6 Ib. 486; 4 Ib. 170; Mi- 
nor, 131; 2S. & P. 219; 1 Porter, 144. 

He insisted also that the charges refused should have been 
given, as no recovery could be had unless Snoddy was s the 
tenant, or in as the tenant of a tenant. 








McC ung, contra, insisted— 

1. That no objection to the complaint can be taken on er- 
ror, to which the attention of the court trying the cause was 
not called. [Wrightv. Lyle, 4 Ala. Rep. 114; 6 Ib. 559.] 

2. Here the description of the land is sufficient within the 
rule expressed in 4 Ala. Rep. 115, but even if the descrip- 
tion was defective, it is cured by the verdict. {1 Stew. 41.] 

3. Conceding that no possession is shown in the plaintiff, 
by the complaint, that defect is cured by the verdict, as un- 
less such was the fact, no verdict could have been had. [2 
S. & P. 220; Stinson v. Gosset, 4 Ala. Rep. 171.] 

4. The evidence in the case is not set out, so it cannot be 
known under what proof the charges were.refused. It is - 
clear, however, that a suit for an unlawful detainer will lie 
under the statute, against any one in the possession by col- 
lusion with the tenant, although he may not hold of the ten- 
ant as landlord. [Dig. 251, $ 5.] 


GOLDTHWAITE, J.—1. The rule in this court is, that 
the complaint in actions for forcible entry or a detainer will 
not be looked to for defects,‘unless a demurrer was interpos- 
ed and overruled in the court below. [Hilliard v. Carr, 6 
Ala. Rep. 557; Wright v. Lyle, 4 Ib. 112.] _ Here: the de- 
fendant’s demurrer was sustained, and if the amendments 
were not satisfactory, he should have demurred again. In 
the cases just cited, we held, however, if the defect in the 
description of the premises recovered was so uncertain, that 
no judgment could be rendered for any particular premises, a 
reversal would be the consequence. 

In Sturdavent v. Murrill, 8 Porter, 322, with reference to 
the description necessary in ejectment suits, we said it must 
be such as will inform the defendant what he is to defend 
against, and the court for what it is called to render judg- 
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ment. In the case before the court, the complaint des- 
cribes the land sought to be recovered, as containing 320 
acres, being the same on which the defendant resided at the 
time of the complaint, and had resided the preceding year. 

This we think was sufficiently precise to inform the party 
what he was required to answer, and there is no difficulty in 
advising the executive officer of the court of the same mat- 
ter. But independent of this, it is also described as land 
which the plaintiff rented to a named person, in 1844, and 
which then was occupied by him. These descriptions would 
either of them be good in a deed, or devise, and, in our judg- 
ment, are so in a complaint of this nature. There is much 
intrinsic difficulty in describing lands, when the precise metes 
and bounds are not determined by natural or artificial objects, 
and in general, a description; by referring to the occupancy 
of individuals in possession, is as certain as is necessary. 

, 2. As all the objections to the complaint, except the one 
just examined, are, under the decisions cited, considered as 
eured by the verdict, it only remains to ascertain, whether 
er not, there was error in refusing the specifiic charges de- 
mapnded by the defendant. It will be seen, the evidence be- 
fore the jury is not stated; therefore, if the charges might 
correctly be refused, under any condition of proof, there is 
no error shown on the record. 

The statute makes a distinction between forcible detainers 
and such as are unlawful only. The latter class seems to ap- 
ply chiefly, if not exclusively to tenants who shall wilfully, and 
without force, hold dver against their landlords, or the persons 
to whom the remainder, or reversion of the estate leased, still 
belong, after demand and notice in writing, for the delivery 
of the possession. But it extends also, to all persons in pos- 
session of the lands, &c., by, from, or under, or by collusion, 
with the tenant. [Dig. 251;$ 5.] Now, in view of this 
statute, it is very clear the defendant might be guilty of an 
unlawful detainer, although he was not a tenant of the plain- 
tiff. Nor is it necessary it should be shown, he recognized 
the tenant of the plaintiff, who we will presume, was in the 
occupation of the premises the preceding year, as his land- 
lord, because, if he was in- under him, or by him, or by col- 
Jusion with him, he was amenable to the plaintiff in this form 
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of action. * The statute intended to protect the possession of 
the landlord, against any act of the tenant, or the acts of oth- 





ers permitted by him. There is nothing shown in the record 
from which we can pronounce this was not the condition of 
the defendant, and therefare cannot say the refusals so to in- 
struct the jury was erronedus. 

There is no available error disclosed by the record, and 
the judgment is affirmed, 


THORNTON v. WINTER. 


1. The levy of an attachment on a pair of shoes, if really made, and the 
shoes of any value, is sufficient. If the levy is fictitious, or colorable, it 
would: be quashed by the Court to which it was returned on motion. 

2. The return of the sheriff, that he has levied on certain property by. virtue 
of the writ, is an affirmation that it is the property of the defendant. 


Error to the Circuit Court of Barbour. 


Dest commenced by attachment, by the defendant, against 
the plaintiff in error. ‘The sheriff returned the attachment, 
‘levied this attachment on one pair of shoes.” ‘Two per- 
sons were also summoned as’garnishees, against one of whom 
a judgment was rendered on his answer, which was after- 
wards set aside, and the garnishment discharged. 

The plaintiff obtained judgment against the defendant in 
attachment, and subsequently the plaintiff making the ne- 
cessary affidavit, J. B. Robinson and J. Brooks were sum- 
moned as garnishees, and answering, a judgment was ren- 
dered against them for the amount admitted to be due. 

The assignment of error, is, that there was no levy of the 
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attachment, on which to render judgment against the defend- 
ant or the garnishees. 





t 


Snorter, for plaintiff. 


ALLIson, contra, cited 8 Porter, 245; 1 Ala. Rep. 303; 4 
ib. 527; 6 ib. 831. 


ORMOND, J.—By the attachment law of this State, the 
attachment may be levied “on the lands, goods, chattels or 
effects of the defendant, or it may be levied on a debt due 
him in the hands of his debtor, who is garnisheed to appear 
and answer.” 

The levy of the attachment, is by the statute made equiv- 
alent.to the service of ordinary process, and is in law the ap- 
pearance of, the defendant. The levy on a pair of shoes, 
was, if really made, and the shoes were of any value, a suffi- 
cient levy to sustain the attachment. They are the goods 
of the defendant, and therefore within the terms of the sta- 
tute. If the levy was fictitious, or merely colorable, it would 
have been discharged by the court to which the return was 
made, on motion to quash, or set it aside. The objection 
cannot be taken here, because we cannot know that the ar- 
ticles levied on are of no value. 

The return of the sheriff, that he had levied on certain pro- 
perty by virtue of the writ, is an affirmation that it is the 
property of the defendant. To this effect, see the decisions 
cited by the counsel for the defendant in error, and especial- 
ly Kirksey v. Bates, 1 Ala.-303. The other assignments of 
error are not insisted on. 

Let the judgment be affirmed. 
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CUNNINGHAM AND WIFE v. POOL. 


1, The return by a guardians from time to time of the account between him- 
self and ward, and ordering the same to be recorded by the Orphans’ Court 
is not such a res adjudicata as will prevent either party from showing an 
error in such returns, and estop the. court upon final settlement from ex- 
amining the debits and credits on both sides, from the commencement of the 
guardianship, and rendering such a decree as will be proper upon a view 
of all the facts. And the marriage ofa female ward, after such occasion- 
al returns, cannot prejudice the guardian, or deprive him of credits that 
would have been available if the ward had continued sole. 

2. The act of 1821, which authorizes the Judge of the Orphans Court to 

. summon a jury to determine a contested fact, is not imperative upon the 
Court, so as totake from the Judge the power to decide for himself in such 
a case ; and if no orror appears in his decision made without the interven- 
tion of a jury, it will not be reversed. 

3, The act of 1803, which provides for receiving, auditing and stating the 
accounts of guardians, &c. and for exceptions to the report thereof, does 
not require a written voucher to support each item, or warrant the exclu- 
sion of oral testimony upon an exception to the stated account. 

4. A mere gratuitous remark by a guardian, that he would not charge his 
ward for board, is not obligatory upon him, and the statute of limitations 
will not avail against such a charge, upon a final settlement between him 
self and ward. 

’ 5. In the settlement of a guardian’s accounts, his credits should be allowed 
as of the time when the ward’s estate became chargeable with them; and 
if interest is calculated against the guardian upon all the debits, it should 
also be allowed upon his credits. - 

6. A decree upon the final settlement of a guardian’s accounts will not be 
reversed at the instance of the ward, because the Orphans’ Court has di- 
rected each party to pay his own costs. 


Writ of Error to the Orphans’ Court of Perry. 


T Is was a proceeding for the settlement of the accounts 
of a guardianship. It appears from the transeript,. that the - 
defendant in error was appointed in June, 1833, by the Or- 
phans’ Court of Perry, as the guardian of the person and es- 
tate of Margaret A. Utley, an infant heir of William 8. Utley, 
deceased, and entered into bond with surety accordingly. 
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In March, 1845, a dectee was rendered, reciting that the 
guardian had previously filed his accounts and vouchers for 
settlements, that publication as required by the statute had 
been duly made, and that the ward together with John D. 
Cunningham, with whom she had intermarried, made them- 
selves parties defendant to the proceedings. 

The account of the guardian being stated the defend- 
ants objected to the allowance of the vouchers from 1 to 8, im- 
clusive, because they were embraced by one of the previous 
annual settlements made with the guardian ; but the objec- 
tion was overruled, and they thereupon excepted. 

The defendants also objected to the items and vouchers, 
from 10 to 13, inclusive, and from 15 to 27, inclusive, for the 
reason above stated ; and because these annual settlements 
were made’ previous to the marriage of the ward, and if now 
opened, would prejudicé the rights of -her husband. This 
objection was also overruled, and thereupon the defendants 
excepted. 

The defendants then tendered issues, alledging that the 
guardian should be charged witha promissory note made by 
Stewart George and John Heart, on the 2d January, 1837, 
payable twelve months after date, because they say, that by 
dué diligence it could have been collected ; the makers were 
solvent and able to pay it when it matured; and after it be- 
came due and payable, the guardian converted it to his own 
use. The court sustained a demurrer to the several issues 
tendered, with the exception of that which makes the latter 
allegation ; to this the guardian made a formal denial of the 
conversion of the note. 

Evidence was adduced to sustain an item in the guardian’s 
account, for the board of his ward during the first year after 
his appointmont ; but the defendants objected to parol testi- 
mony, on the ground that written t®@stimony should have 
been filed with the account ; this objection was overruled, 
and the defendants again excepted. Upon this point it was 
also proved that the guardian said that he should not, or had 
not charged his ward for any thing he might do, or had done 
for her—further, that he would not charge her for the first twd 
or three years. Thereupon.the defendants moved the court 
to summon a jury of bystanders to determine whether they 
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were chargeable with the item in question ; this motion was 
overruled, and thereupon the defendants excepted. 

The court then was moved to reject that item for board, 
because the same was not sustained by any voucher filed with 
the account, and was not established by the proof ; because 
the guardian declared that he would not charge his ward for 
what he had done ; because the claim was.a stale demand, 
barred by the statute of limitations, and there were annual 
settlements subsequent to its accrual made with the Orphans’ 
Court, But this objection was overruled, the item allowed 
as a charge against the ward, and thereupon the defendants 
excepted. 

It was insisted by the defendants. that the charges made 
by the guardian for board from 1833 to 1842, while the ward 
boarded in his family, should be made one gross sum, and 
now credited against indebtedness to them, instead of being 
annually deducted from the accruing income of the ward ; but 
the court ruled otherwise, and thereupon the defendants ex- 
cepted. 

The defendants moved the court to tax the costs of sub- 
penas and witnesses thus: where the credits claimed by the 
guardian had been reduced by the counterproof, that the fees 
should be charged to the guardian ; that where the credits 
were wholly rejected, the guardian should pay all the wit- 
nesses summoned and examined thereto. . Both of these mo- 
tions were overruled, and the clerk ordered to tax each party 
with the costs of his own witnesses ; to which the defend- 
ants excepted. f 

In stating the account, the court allowed interest to the 
guardian upon the several items of his accoont from the time 
he had paid out the monies, or they were due from him, and 
charged him with interest from the time he had received mo- 
ney, or it was due to him as guardian ; and added the inter- 
est to the principal of the debit or credit side of the account, 
according as it had been calculated upon the one, or the 
other. ‘To this mode of computing interest, the defendants 
excepted. 

It was agreed by the counsel for the parties, upon the re- 
cord, that the objection taken for the allowance of the ward’s 
board in 1833, should apply to each subsequent year. 

78 
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A decree was rendered againse the guardian for a balance 
in his hands to the credit of the ward; amounting to 
one hundred and fifty four dollars and forty cents, after 
_ paying to the clerk of the court thirteen dollars and sixty- 
three cents, ‘the ordinary fees of final settlement.”’ It was 
further adjudged that the residue of the costs be paid by the 
party at whose instance it occurred, except the per diem fees 
of the clerk for six days, which are to be paid by the guar- 
dian : for all which execution may issue after thirty days. 
The -account, as stated by the court, is made a part of the 
record, by the decree, so far as it is necessary to make the 
exceptions thereto intelligible. 


H. Davis for the plaintiffs in error, made the following 
points: 1. The orders of the Orphans’ Court, adjusting the 
guardian’s accounts, previous to the final settlement, are bind- 
ing, and could not have been set aside, save only for fraud 
or mistake. [Clay’s Dig. 304, $ 37; 267, § 3; 3 Bibb’s R. 
352; 2 Litt. Rep. 316, 346 ; 5 Monr. Rep. 522.} 

2. Guardians, whose. accounts are filed in the Orphans’ 
Court for settlement, should be accompanied with the vouch- 
ers. [Clay’s Dig. 267, §3 ; 229, § 41 ; 2 Lomax’s Exr’s. 332, 
§ 35.] 

3. A guardian is not entitled to interest upon charges made 
against his ward, until after such charges are passed and al- 
lowed. [2 Lomax’s Ex’rs, supra. ] 

4. Atrial by jury may be claimed in all cases, in the Or- 
phans’ Court, where an issue of fact is offered. 

5. A promise by a guardian that he will not charge his 
ward, while the ward lives in his family, is binding. [1 Am. 
Ch. Dig. 498, $ 10; 502, § 29.] The proof is abundant to 
show the promise, and that the charge was only made be- 
cause the ward’s husband would not settle with the guardian 
as the latter desired about the land. The allowance of the 
charge for board wouid be unjust to the husband, and a fraud 
upon his rights. 

6. Interest should be calculated upon the ward’s money 
in the guardian’s hands ; but no interest should be computed 
upon the charges in favor of the guardian against the ward ; 
but they should be deducted as payments made on the day 
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of their allowance by the court. [2 Lomax on Ex’rs, 161, $ 
21; McPher. on Inf. 259, 277.] 


A. Grauam, (of Perry,) for the defendant, insisted—The 
guardian did not propose to litigate matters closed by the 
annual settlements, but only to show an omission of some 
matter to his prejudice, and ask that it be supplied. [See 
Porter’s Rep. 328.] In this case there had been no annual 
settlements. The guardian occasionally went into court, 
charged himself with certain amounts, filed a few vouchers, 
&c., but there was no closing or balancing of accounts ; con- 
sequently it was indispensable to an adjustment of the ac- 
counts, that they should all be brought before the court, al- 
lowed, or disallowed, and a balance struck. 

The granting or refusing a jury trial by the Orphans’ Court 
to determine litigated facts, is discretionary with the court, 
and no matter what course the court may pursue, its decree 
cannot be reversed. [Clay’s Dig. 308, § 32; 2 Porter, 
supra. } 

In a case of this kind parol testimony is clearly admissible. 
Depositions are specially provided for, and these are evidence 
of that character. ([Clay’s Dig. 270, § 19.] 

Even if the guardian said he should not charge his ward, 

he is not bound by such a remark, but may change his pur- 
pose. He however meant nothing more than he did not 
charge his ward while he was administrator of her father’s 
estate. ; 
If the guardian is entitled to credits for money laid out for 
his ward’s benefit, he is entitled to interest upon them from 
the time the expenditure was made. He is only chargeable 
with simple interest, as there is nothing to show that he was 
guilty of gross negligence. 'The balances would be very 
small, and consequently annual rests should not be made. 
[2 Kent’s Com. 231, note.] 

It is perfectly certain, that the statute of limitations does 
not apply as to any part of the guardian’s account; and as 
for the taxation of costs, that was a matter within the court’s 
discretion. 


COLLIER, C. J.—The mere fact that the guardian re- 
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turned to the Orphans’ Court from time to time, a statement 
of the account between the ward and himself, the ordering 
of the same, by the court, to be recorded, and stating the ba- 
lance upon the record according to the facts, is certainly not 
res adjudicata. It does not preclude either party from show- 
ing an error in such returns, or estop the court when called 
upon to adjust the accounts upon final settlement, fromexam- 
ining all the matters of debit and credit, from the time the 
guardianship commenced, and rendering such decree as may 
be proper, upon a view of all the facts. This conclusion 
seems to us to be so clear, that it is sufficiently illustrated by 
its statement. , 

The marriage of the ward, after these occasional returns 
were made and recorded, cannot be allowed to prejudice the 
guardian. ‘The rights of the husband were only co-exten- 
sive with the guardian’s liability, and he is entitled to nothing 
more than the court would have adjudged if no marriage had 
taken place. 

By an act passed in 1821, it is enacted, that ‘‘in all cases 
where it may be necessary to have any matter depending be- 
fore any of said courts, or the Judge thereof, on any return 
day, tried by a jury, the sheriff, by order of the Judge, shall 
forthwith summon and itmpannel a jury.”” [Clay’s Dig. 303, 
§ 32.] It has never been supposed that this enactment made 
it imperative upon the Judge to submit all disputed questions 
of fact in cases before him to the arbitrament ofajury. He 
must determine for hmself in a case coming within the sta- 
tute, whether it is necessary to call to his aid a jury, to ena- 
ble hjm to pronounce the appropriate judgment ; if he dis- 
penses with such assistance, and adjudicates the facts, it is no 
ground for reversal of a decree, in other respects correct. The 
bill of exceptions does not inform us what were the facts 
touching the issues tendered ; we cannot therefore undertake 
to revise the judgment of the Orphans’ Court upon this point, 
but must intend it was proper. See Dobbs, et al. v. Cock- 
erham’s Distributee’s, 2 Porter’s Rep. 328. 

The act of 1803, which prescribes the manner in which 
the accounts of executors, administrators, and guardians shall 
be taken, received, and credited, provides, that if no excep- 
tion be taken to the judges report, the court “may decree an al- 
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lowance of the account as stated; but if any person or-per- 
sons, interested in the settlement of the said account, shall, 
by himself or attorney, appear and make exception to the re- 
port, the court shall either proceed to hear the proof and al- 
legations, and correct or amend the mistakes or errors in the 
account as reported, or refer the same to auditors, who shall 
examine and restate the account, after hearing parties and 
witnesses, and make report to the next, or some subsequent 
term of the said court, for confirmation and allowance as afore- 
said. [Cl. D. 226, $ 27.] We think it entirely clear from this 
statute, that it is competent to offer oral testimony upon excep - 
tion to the stated account of a guardian, and the fact that an 
item was not supported by a voucher, will not warrant the 
exclusion of evidence to support it. 

A guardian is not bound by a declaration that he would 
not charge his ward for board, or other service he may have 
rendered her. Such a remark being merely casual, and 
founded upon no consideration, must be treated as entire- 
ly gratuitous; consequently it will be competent for the 
guardian to exhibit an account embracing these items of 
charge. It is perfectly clear, that the statute of limitations 
cannot bar a credit, to which the guardian would be other- 
wise entitled. ' 

It was certainly proper, that the charges for the board of 
the ward, and other necessary expenditures of money for 
her benefit, should be placed to the credit of the guardian, as 
of the year when her estate became chargeable with them. 
He could not, with any prépriety, be made liable for interest 
upon the ward’s money in his hands, while at the same time 
what was due to him, should stand over to be brought for- 
ward as a credit for the first time, (and this too without the 
addition of interest,) upon the final settlement of accounts, 
The mode of computing interest in this case, was certainly 
equitable, and in conformity to usage. It does equal justice 
to the debtor and credit side of the account, by computing 
interest against both guardian and ward, from the time either 
became chargeable to the other, and striking a balance ac- 
cording as it may be. ah 

In respect to the taxation of costs, so far as objected to, 
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it may be said, that the statute does not direct who shall pay 
them, or whether, where the litigation is bona fide, the es- 
tate shall be charged with them. It certainly cannot be as- 
sumed from the record, that injustice has been done the plain- 
tiff in error, by directing each party to pay his own costs, 
and we cannot undertake to say that the point has been de- 
termined unwisely, or against law, so far as it concerns the 
parties. But if the court erred in this respect, does an er- 
ror in the taxation of costs, authorize the reversal of its de- 








cree ? 
Our conclusion, from a view of all the points raised, is, 


that the decree of the Orphans’ Court must be affirmed. 


BANK AT DECATUR v. JOHNSON. 


1. When the creditor gives day to the principal debtor, and the surety after- 
wards, with a knowledge of the fact, agrees to waive all advantage to him- 
self, the inference is that he agreed to the extension, and no consideration 
is necessary to sustain the agreement for waiving the act. 


Writ of Error to the County Court of Morgan. 


Motion by the Bank, under the statute, for a judgment 
against Johnson, as one of the makers of a note executed the 
26th June, 1839, by one Burnett as principal, and by the de- 
fendant and others as sureties, payable one hundred and twen- 
ty days after date. 

The defendant pleaded, that after the execution of this 
note, he being surety only on the sume, the Bank accepted 
from Burnett, the principal, a deed, by which certain proper- 
ty was conveyed to a trustee, in trust, to secure the Bank for 











JANUARY TERM, 1846. 623 


Bank at Decatur v. Johnson. 








Burnett’s indebtedness, in one, two and three years. That 
this deed was executed by Burnett, and taken and accepted 
by the Bank, without the knowledge or consent of the de- 
fendant, and that by it the time of payment specified in the 
note moved on, was changed and extended, so as to be paya- 
ble in three annual instalments. 

To this plea the Bank replied, that the said defendant, on 
the 2d January, 1840, by his writing of that date, consented 
and agreed he would abide by the said deed, and not to avail 
themselves of any legal advantage which might accrue to 
them from the agreement to indulge the said Burnett, and 
he bound himself for the ultimate payment of the debt men- 
tioned in said deed, agreeable to his said indebtedness, in the 
event the debts were not fully paid and satisfied by Bur- 
nett. The replication then avers the debt was never paid 
by Burnett, &c. 

The defendant rejoined, that the agreement referred to in 
the replication, was made after the deed of trust was fully 
and finally executed, and without any consideration what- 
ever. 

The plaintiff sur-rejoined, that the agreement was execu- 
ted ona full consideration, to-wit, the previous indebtedness 
of the defendant and Burnett, which indebtedness of said Bur- 
nett was extended by said trust deed. 

The defendants demurred to this sur-rejoinder, and the 
court sustained the demurrer, and gave final judgment for 
the defendant. This is now assigned as error. 


Humpureys, for the plaintiff in error, insisted the indebt- 
edness of the defendant as surety, was a sufficient considera- 
tion to sustain the subsequent promise, and no new conside- 
ration was necessary, if all the facts were known to the par- 
ty. [Truman v. Fenton, Camp. 544; Theobald on Prin. & 
Sur. 75-95. ] 


S. Parsons, contra, argued, that the moral obligation of 
the surety ceased with his discharge, and therefore nothing 
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remained to sustain the agreement. ‘That was merely a 
nude pact. [Winston v. Rives, 4S. & P. 276; Stafford v. 
Bacon, 1 Hill, 535; Snively v. Read, 9 Watts, 396 ; 2 Hill, 
353, note ; Eddy v. Stanton, 21 Wen. 253; Hawley v. Far- 
rer, Verm. Rep.] 





GOLDTHWAITE, J.—The question arising from the 
pleadings in this case is, whether the giving of day of pay- 
ment to the principal is such a discharge of the surety as to 
require a valuable consideration, moving from the creditor to 
him, to sustain a promise to pay, made upon a full know- 
ledge of the circumstances from which the discharge is in- 
ferred. Itisa well settled rule with respect to parties to bills 
and notes, who are discharged by the daches of the holder, 
that a subsequent promise to pay, made with a knowledge 
of the laches, will revive the original liability. [Chitty on 
Bills, 534, and cases there cited; Thornton v. Wynn, 1 
Wheat. 183.] And in Reynolds v. Douglass, 12 Peters, 497, 
the same principle was held applicable to a guarantor. The 
present case, however, is much stronger, as here, the surety, 
after the extension of time to the principal, if we are to con- 
sider the deed of trust creating a further security, is to be so 
considered, agrees not to avail himself of any advantage 
which might accrue to him from this circumstance. No 
question, in point of law, is raised by this agreement, as to the 
actual discharge of the surety, but the inference from it is 
irresistable, that he agreed to the extension allowed by the 
bank to the principal debtor. The plaintiff was entitled to 
judgment'on the demurrer. . 

Reversed and remanded. 
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ABERCROMBIE’S ADM’R v. CHANDLER. 


j, A return by the sheriff to a fiert_facias, that the judgment had been satis- 
fied by the defendant in execution, is bad. 


Error to Perry Circuit Court. 


Tus was a motion by the administrators of Abercrombie, 
against the sheriff of Perry county, suggesting that by due 
diligence he- could have made the money on an execution is- 
sued upon a judgment of their intestate, against one ‘Thomas 
Billingsley. 

The sheriff, for answer to the suggestion pleaded, that Bil- 
lingsley had paid off and discharged the debt to the intestate 
in his lifetime, and had taken his receipt therefor, which he 
avers was the genuine receipt of the deceased. He further 
pleaded not guilty. 

The plaintiff demurred to the first, and took issue on the 
second plea. 

The court sustained the demurrer to the special ron and 
the jury having found for the sheriff upon the issue in fact, 
the court rendered judgment for the defendant, from which 
this writ is prosecuted. The assignment of errors presents 


the judgment of the court upon the demurrer. 
. 


A. Grauam, for the plaintiff in error, contended, that as 
the execution was regular on its face, and authorized by the 
judgment, the sheriff was bound to levy it, and could not de- 
fend himself for omitting to execute it, by proving it was paid. 
He cited 1 Ala. Rep. 543; 3 Id. 28; 6 Id. 314; 7 Id. 703; 
Watson on Sheriff, 53, 147; Seawell on Sheriffs, 450; 12 
Wendell, 96; 13 Id. 35; 1 Hill,S.C. 275; 9 Conn. 141. 


ORMOND, J.—The plea in this case, or ae i to the | 
suggestion, as it is called in the record, is clearly bad. The 
79 SC 
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duty of the sheriff is to execute all writs placed in his hands, 
without inquiry into the regularity of the proceedings on 
which they are founded. Although the process in his hands 
be voidable, or erroneous, he is nevertheless bound to exe- 
cute it. He is only excused from doing so, when the pro- 
cess is absolutely void, as was the case in Holloway v. John- 
son, 7 Ala. Rep: 660; Watson on Sheriff, 53; Watson v. 
Watson, 9 Conn. 141; Parmjee v. Hitchcock, 12 Wendell, 
96. & 

The facts in this case are, that the sheriff declines to levy, 
and make the money upon an execution, which is regular up- 
on its face, and authorized by the judgment, and returns upon 
it, that he has not made the money upon the writ according 
to its mandate, because the judgment was paid and satisfied 
by the defendan®in execution, to the’ intestate of the plain- j 
tiffs, in his lifetime. These facts constitute no justification 
whatsoever. If the facts are as he supposes, if the judgment 
has been discharged by payment, and no formal entry of sat- 
isfaction made upon the record, he must nevertheless proceed 
to execute the writ. No injury can accrue to the defendant 
in execution from this course. If, in truth, the judgment 
has been paid off and discharged to the intestate, and his re- 
presentatives are now seeking to make the money again, out 
of the defendant, a supersedeas will be granted by the court 
out of which it issued ; and if the judgment has been satisfi- 
ed, satisfaction will, on motion, be entered, and the execu- 
tion be quashed. 

To permit the sheriff to raise this question, and to refuse 

« to execute a fieri facias, because the judgment has been sat- 
isfied, is wholly unwarranted. His duty is to execute the 
writ, if the court had jurisdiction to render the judgment, 
without speculating about consequences, with which he has 
no concern, and against which, to insure the execution of the 
writ, the law has clothed him with impunity. This return 
would open an entirely new mine of litigation, not only un- 
explored by our ancestors, but unknown to them, of which 
the least evil would be the endless litigation it would pro- 
duce. If such a return as this could be tolerated, the exe- 
cution, instead of being the end of the law, would be merely 
the beginning of the real litigation. It isnot difficult to point 
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out some of the inevitable consequences which would result 
fem this novel mode of ascertaining whether the judgment 
was satisfied or not, by giving the sheriff a direct interest to 
produce this result ; but. it is sufficient to say, that the re- 
turn is wholly unwarranted by law—that the sheriff must ex- 
ecute the writ, and leave the settlement of all such questions 
to the parties to the record. 
Let the judgment be reversed and the cause remanded. 











HOGAN, surviving parTNER, &c. v. ALSTON. 


1. A rule for an attachment against a party, or a witness, is a proceeding 
collateral to the cause, and if the granting or setting it aside is not a mat- 
ter within the discretion of the primary court, an error in respect to it, must 
in general be corrected by a mandamus, or other appropriate remedy, in- 
stead of a direct proceeding which impugns the judgment in the cause, 

2. Where the plaintiff takes a judgment by default against the defendant, 
for failing to answer interrogatories as provided by statute, and a trial is 
had, and judgment rendered on verdict for the plaintiff, which is reversed 
and the cause remanded ; the judgment of reversal does not vacate the 
judgment by default, yet it is competent for the primary court, after the 
cause is remanded, to set it aside on the plaintiff’s motion; but a refusal 
to do so is not revisable on error. 

3. In assumpsit, upon a verbal contract, the declaration should state a time 
when it was made, but this is alledged only for form, and the plaintiff is at 
liberty to prove a contract, express or implied, at any other time previous to 
commencing the suit ; and the insertion or omission of a videlicit, in mak- 
ing the allegation of the time, can have no effect upon its materiality, or the 
admission of evidence. 


Error to the County Court of Marengo. 


Tis was an action of assumpsit at the suit of the plain- 
tiff in error, to recover of the defendant damages for medi- 
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¢ines, medical services, labour and attendance in and about 
the defendant, his family and servants, at his request , 


From a bill of exceptions sealed at the trial, it appears that 
the defendant had failed to answer certain interrogatories in- 
tended to elicit evidence to be used on the trial at law against 
him ; further, that for such failure a rule for an attachment 
had been entered against him. ‘To this rule, the defendant 
appeared and answered ; whereupon the court being of opin- 
ion, that as the plaintiff had taken a judgment by default, as 
one of the alternatives directed by the statute, upon the de- 
fendant’s failure to answer the interrogatories, it was not al- 
lowable to coerce answers by issuing an attachment ; and con- 
sequently discharged the rule for that purpose, notwithstand- 
ing the plaintiff ’s objection to the insufficiency of the cause 
shown. 

The plaintiff then moved the court to permit him to set 
aside his judgment by default, that the defendant might be 
attached, and compelled to answer the interrogatories; and 
to support this motion, made an affidavit that he was unable 
to establish his entire account, without the aid of the de- 
fendant’s testimony. This motion was overruled. 

Thereupon the cause was submitted to a jury, and in the 
progress of the trial, the plaintiff proposed to prove several 
items in his account contracted since the Ist July, 1841, (the 
day laid in the declaration,) but previous to the commence- 
ment of the suit; which items amounted to the sum of one 
hundred and forty dollars. But the defendant objected to 
the introduction of this evidence, and it was thereupon ex- 
cluded. 

To the several rulings of the court adverse to the plaintiff 
he excepted in*due form ; anda verdict and judgment being 
rendered for the plaintiff for an amount much less than he 
claims, he has sued a writ of error to this court. 


W. M. Brooks, for the plaintiff in error. 
E. W. Peck, for the defendant. 


COLLIER, C. J.—In respect to the rule for an attachment, 
the propriety of its discharge is not a question that can be 
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revised on error. It did not enter into, or inany manner i- 
fluence the judgment of the County Court. Whether tes- 
timony is admissible, or a witness competent, are questions 
which regularly arise in the progress of a trial, and a decision 
either one way or the other, often determines the judgment of 
the court. consequently an error in such cases most usually 
furnishes a ground for the, reversal of the judgment. But a 
rule for an attachment against a party, or a witness, is a pro- 
ceeding altogther collateral to the cause; and if it be not a 
matter within the discretion of the primary court, the error, 
if any, must in general be corrected by a mandamus, or other 
appropriate remedy ; instead of a direct proceeding which 
impugns the judgment in the cause. , 

The motion to set aside the judgment by default addressed 
itself to the discretion of the Circuit Court, under the circum- 
stances of the case—all which it was entirely proper to take 
into consideration. ‘This being the case, we cannot under- 
take to revise the refusal, and determine whether it was the 
result of a wise exercise of discretion. Upon a previous trial 
of this cause, had subsequent to the judgment by default, 
there was a verdict and judgment for the plaintiff, which was 
reversed by this court on error. ‘That reversal, it is true, 
did not extend so far as to vacate the judgment by default. 
Yet, as the cause was in fieri, it was entirely comptent for 
the County Court, upon its being remanded, to set aside that 
judgment, and to permit the plaintiff to exhibit his interroga- 
tories anew. See 6 Ala. Rep. 174. 

The remaining question is, whether the plaintiff should 
have been allowed to prove charges in his account for servi- 
ces rendered subsequent to the promise alledged in his decla- 
ration. In personal actions, it is said, the declaration must 
in general state a time when every material or traversible fact 
happened, and when a venue is necessary, time must also be 
mentioned. The precise time, however, is not material, even 
in criminal cases, unless it constitute a material part of the 
contract, &c. declared upon, or where the date &c. of a writ- 
ten contract or record, is averred. ‘In assumpsit upon a 
parol contract, the day upon which it is made being alledged 
only for form, the plaintiff is at liberty to prove a contract, 
express or implied, at any other time.” Chitty’s Plead. 3d 
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Am. ed. 257-8; 1 Stephens N. P. 369; 2 Saund. R. 5, N. 3, 
295, N. 2; 13 Johns. Rep. 253; 5 Pick. Rep. 189; 16 Id. 
359 ; 2 Ala. Rep. 373.] But to tolerate this discrepancy be- 
tween the allegation and proof, it has been said that the plead- 
er should lay the time under a videlicit. In thus quoting 
from distinguished elementary writers, in Pharr & Beck v. 
Bachelor, 3 Ala. Rep. 237, we did not intend to be under- 
stood as declaring such to be the law, but even conceding 
that the rule was thus qualified, the pleadings in that case 
relieved it from the restriction. But we think liberalized as 
is our system of pleading, but little influence should be ac- 
corded to a scilicet. It is said by Mr. Chitty, where the con- 
sideration, or contract? or other matter alledged is material 
and traversable, the stating it under a scilicet will not avoid 
the consequence of a variance, and it will be considered as 
a sufficiently positive statement ; and on. the other hand, it 
has been decided that the omission of a scilicet will not ren- 
der an immaterial averment, material to be proved as stated, 
even in a criminal proceeding, unless some positive allega- 
tion be adopted, as the words “and no more.” [1 Chitty’s 
Plead. 308. True dicta are to be found in some cases which 
accord to a videlicit the effect of relieving the pleader from 
the necessity of proving the time of a verbal promise as laid. 
See Step. Plead. 292; cases cited in 1 Chitty’s Pl. 3d Am. 
ed. 308, note y. But the learned annotator upon the latter 
work, presumes upon the authority of the case in 6 T. Rep. 
265, and upon the principle on which other decisions are 
founded, and from the doctrine of venue in transitory actions, 
and from the circumstance of time and place being in gene- 
ral not necessary to be proved as stated, even in an indict- 
ment, that the omission of a scilicet will not render it mate- 
rial to prove precisely as stated, matter which is immaterial. 
See also 2 Saund. Rep. 291, n.; 5 East’s Rep. 252. With- 
out considering this branch of the question further, we are 
satisfied that the omission of the videlicet in stating the time 
when the defendant’s indebtedness accrued, cannot prevent 
the plaintiff from proving that he rendered services, or sold 
medicines to the defendant at any time, down to the issuing 
of the writ. From this view it results that the evidence 
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should not have been excluded from the jury. The judg- 
ment of the County Court is reversed, and the cause re- 
manded. 











BANK AT DECATUR v. HODGES. 


1. The misdescription of the name of an indorser in the certificate append- 
ed to the protest certifying that the notice was sent to one Chomason, 
when the indorser’s name was Thomason, is not sufficient to exclude the 
protest as evidence, the true name appearing in the copy of the bill. 

2. A protest describing a bill as dated the 26th January, is not admissible as 
evidence to show the protest of a bill dated the 28th January. 

3. Although protests are excluded from the jury, yet the deposition of the no- 
tary is proper, to prove notice sent to the indorsers—but quere? whether it 
is so to prove the fact of protest. 


Writ of Error, to the County Court of Morgan. 


Morton by the Bank, under the statute to recover from 
Hodges the amount of a bill of exchange, drawn in this State, 
on the 28th January, 1841, by F. Hodges & Co. upon Kirk- 
man, Abernathy & Hanna, in New Orleans, payable to J. 'T. 
Kimsey, five months after date, and indorsed by him to G. 
Thomason, and by the latter to the Bank. At the trial of 
the cause, upon the general issue, the plaintiff offered in evi- 

' dence a protest for non-acceptance, on the back of which is 
copied the bill and indorsements; but in the certificate that 
notices were sent to the drawers and indorsers, it is stated, as 
we infer from the objection taken in this court, notice was 
sent to George Chomason, at Moulton, Alabama. The plain- 
tiff also offered in evidence a protest for non-payment of a 
bill, similar in sum, time of payment, and parties, but differ- 
ing in its date from the one sued on. In the copy indorsed . 
on the protest, the bill is described as dated the 26th January, 
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1841. Both protests were excluded, and the defendant af- 
terwards introduced the deposition of the notary public, stating 
the fact of presentation for acceptance, of the particular bill 
sued on, its protest, and the manner by which notice was 
sent to the drawers and indorsers, and stating also the pro- 
test for non-payment, at the maturity of the bill. The en- 
tire evidence stated was rejected by the court. 

The plaintiff excepted, and now assins the rejection as 


error. 








D. C. Humpnureys, for the plaintiff in error. 
L. P. Waxker, contra. 


GOLDTHWAITE, J.—1. The mistake in the protest of 
the bill for its non-acceptance is not in the description of it, 
but is in the certificate that notice of the non-acceptance was 
sent by mail.to Chomason, instead of Thomason, if in point 
of fact the name is not set out precisely the same in the cer- 
tificate as it is in the copy ofthe bill. The protest is a mat- 
ter entirely independent of the certificate, and would be good 
if the latter was omitted. 'There.was then, no reason to ex- 
clude the protest on this ground, and even if the mistake was 
in the description of the bill itself, the case of Moorman v. 
The Bank, 3 Porter, 353, seems to hold such a variance im- 
material when the suit is against an indorser prior in liability 
to the one whose name is mistaken. 

2. The mistake in the protest for non-payment, is in des- 
cribing the date as the 26th instead of the 28th of January. 
We are not aware that parol proof is admissible to show a 
mistake in the protest. That is a formal document, essen- 
tial to maintain the action agaist the drawers or indorsers of 
a foreign bill, and it is said should correspond verbatim in des- 
eription with the bill. [Story on Bills, §276.] Butthe drawing 
up or extending of the protest is the mere official act of the 
notary, which he may peform after the noting is actually 
made. He, upon presenting the bill, usually motes upon its 
face, or margin, the fact of demand, &c. and afterwards ex- 
tends it.in proper form. ([Chalus v. Bell, 4 Esp. 48; Chitty 
on Bills, 499. ]} ; 

When, therefore, a mistake is make in extending the nota- 
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rial act, he may at any time afterwards correct it. It is: mot 
the extension of the protest, but the fact that it is so protest- 
ed, which is the essential matter. 

In reference to the protest for non-payment the court cor- 
rectly excluded it, for the variance in the bill there described 
from that in suit. 

3. The deposition of the notary was improperly rejected, 
because his evidence was proper to establish the sending of 
notice to the parties liable on the bill in default of non-ac- 
ceptance or non-payment. It is said that the fact of protest 
cannot be proved independent of the notarial act, but as to 
this latter point we express no opinion. [Story on Bills, $ 
276.] 

Judgment reversed and remanded. 











SMITH v. TAYLOR. 


1. Two persons having a law suit about a tract of land, one wantitig to rent 
it applied to both for that purpose, but both declined to exercise ownership 
over it. He then told them he should cultivate it, and would pay rent to 
whichever of the two was ascertained to be the owner. Held, that this 
promise inured to the owner of the land, and that the tenant could be gar- 
nisheed by a creditor of the owner, when that fact was ascertained. 

2. Where the mortgage provided, that after default of payment the mortga- 
gee might enter, the mortgagor is entitled to possession until such default ; 
and if the land is rented, the tenant is liable to his landlord for the rent, 
after default, if he has not been notified by the mortgagee not to pay it 
over. 

3. A set off cannot be made, unless the party offering it could have main- 
tained an action upon it in his own name, against the other party. 


Error to the County Court of Lowndes. 


80 
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Tue plaintiff in error was garnisheed by defendant in error, 
to say what he was indebted to John B. Lamkin, his judg- 
ment debtor. Judgment by default was taken against him, 
and upon a scire facias he appeared, and answered, denying 
that he was indebted to Lamkin; that he cultivated about 
fifty or sixty acres of land, once claimed by Lamkin, but 
that Lamkin had abandoned the same, previous to the gar- 
nishment. 

The plaintiff made affidavit, contesting the truth of the 
answer, and an issue was made up between them. 

Upon the trial of the issue, a bill of exceptions was taken, 
from which it appears, that to show title in Lamkin to the 
land, for which rent was claimed of the garnishee, for the 
years 1843 and 1844, the plaintiff offered in evidence the re- 
cord of a suit in Chancery, in which Lamkin and others were 
complainants, and Reese and others defendants, and a certifi- 
cate of affirmance of the Chancellor’s decree, made by the 
Supreme Court, which suit was instituted to determine the 
title to the land in question. 'T'o the introduction of this ev- 
idence the garnishee objected, but the court overruled it, and 
the entire record was introduced in evidence. The plaintiff 
also read to the jury a mortgage, by Lamkin, to the Branch 
Bank at Montgomery, embracing the land in question, dated 
Ist March 1842. It wasalso proved, that about the month 
of November, 1842, Lamkin abandoned the land, and disa- 
vowed all claim to it; and there was no proof that he ever 
afterwards asserted claim to, or control over it. 'That the 
garnishee took possession in March, 1843, it then being with- 
out a tenant, and kept the possession the whole of that, and 
the succeeding year, and cultivated it. 

In the month of July, 1844, the Bank sold the land under 
the mortgage, as the property of Lamkin, to one Lewis; but 
there was no proof that the Bank asserted any title against 
Smith for rent, or that the Bank ever had, or demanded pos- 
session. 

The plaintiff read the deposition of the garnishee, taken 
~ in the Chancery suit above referred to, in which he stated— 
I am in possession of the land; that seeing it abandoned, he 
applied to Lamkin and Reese, the persons he understood to 
be interested in it, to rent a part of it; that both refused to 
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have any thing to do with it. He then informed them, he 

should cultivate a part of it, and was- willing to pay a reason- 

able rent; that neither objecting, he planted and made a crop 

in the year 1843. 

The garnishee requested the court to charge the jury, that 
if they believed the evidence, Lamkin would have no right 
to recover rent from Smith, after the first note described in 
the mortgage fell due, if there was a failure to pay it; and 
also requested the court to charge, that after default in pay- 
ment of the first note, the legal estate was in the Bank, and 
only an equity of redemption in Lamkin; which the court 
refused, but charged that the legal estate in said land, not- 
withstanding the mortgage and default, was in Lamkin, un- 
til the time of the sale by the Bank ; and that if Smith culti- 
vated the land, under a contract with Lamkin, either express 
or implied, he would be liable to him for rent, up to the time 
of the sale by the Bank, and for the residue of the term, if 
the rent was not reserved at the sale, the purchaser would be 
entitled to it. ‘ 

The defendant also requested the court to charge, tha 
from the proof, they were not authorized to infer a contract, 
either express or implied, to pay rent to Lamkin, and that 
Smith could not be charged ds a debtor to Lamkin, in this 
suit. The court refused to give the charge, and charged, that 
if there was no evidence of an express contract, the law would 
imply one, if Smith’s entry on the land, and his possession 
was peaceable, and not against the consent of Lamkin. To 
all which the defendant excepted. 

The defendant also read in evidence, a note by Lamkin 
and Reese to him, and another as executors of B. C. Smith, 
for $925, dated 1st January, 1839, and due 21st December, 
after; upon which were credits for $868 25, and claimed 
the balance due as an off set, if the jury considered him bound 
for the rent. The court rejected the note, because the legal 
title was in defendant, and another, as executors, and de- 
fendant excepted. 

The jury found the defendant indebted to Lamkin $310, 
which was condemned to the satisfaction of the plaintiff’s 
debt. All which is now assigned for error. 
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Gitcurist, for plaintiff in error. The land was mortgag- 
ed by Lamkin, before Smith took possession of it, and there 
was no agreement for the possession of the land, or for rent 
before the forfeiture. ‘The legal estate then vested imme- 
diately in the mortgagee, the Bank, it could bring ejectment 
and could recover rent from a tenant holding under a lease 
from the mortgagor, no attachment being necessary in this 
State. [A Ala. Rep. 735; Clay’s Dig. 156, $ 29.] 

Even where it is stipulated that the mortgagor may re- 
main in possession until forfeiture, after default, the mortga- 
gee is entitled to all the rent which accrued after the mak- 
ing of the mortgage, that is then in arrear and unpaid. [6 
Ala. Rep. 542.] 

The legal estate in the land being in the Bank, by the 
terms of the mortgage, and there being no contract for rent, 
Smith is alone liable to the Bank in an action of trespass. [1 
8. & P. 294; 7 Ala. Rep. 315.] If the title of the land was 
in Lamkin, as-the garnishee occupied by sufferance merely, 
the relation of landlord and tenant did not exist. If liable, 
it was in trespass, and a garnishment would not lie. 














T.J. Jupee, contra, As authority is given in the mort- 
gage, after default, “ to enter upon the lands, sell, é&c.” the 
fegal implication is, that the mortgagor was entitled to the 
possession until default. ‘There was no proof, that the first 
note recited in the mortgage was not promptly paid at matu- 
rity ; the court therefore correctly refused the charge, that 
Lamkin could not recover rent after the note fell due. 

There was no proof that the Bank ever claimed rent, 
or gave notice to the garnishee not to pay it over. The 
charge of the court therefore was strictly correct. ‘That a 
contract to pay rent may be implied, see 7 Ala. Rep. 817. 


ORMOND, J.—It appears, that when the land, for the 
rent of which this garnishment was sued out, was abandon- 
ed by Lamkin, the garnishee took possession of it, and made 
an ineffectual effort to rent it of Lamkin, and of Reese, both 
of whom declined to exercise any control over it, there being 
a law suit between them in regard to it. He then informed 
them, he should cultivate it, and was willing to pay a rea- 
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sonable rent; to which no objection was made by either. 
We think this was a promise to pay rent, to whichever of the 
two should be ascertained to be entitled to receive it ; and it 
having been determined by the Chancellor, that Lamkin had 
no right to rescind the contract, and that the land was his, 
the promise of the garnishee to pay rent, inures to his bene- 
fit. In this aspect, and for this purpose only, the decree 
made in the suit between Lamkin and Reese was competent 
evidence. 

It is further contended, that by the mortgage of Lamkin 
to the Bank, his right to the possession of the land was gone. 
When the mortgage is silent as to the right to the possession 
of the mortgaged estate, if the debt to secure which it was 
made is not due, the legal inference would probably be, that 
jhe mortgagee could not enter until the debt was due, and 
default of payment. In this case, the mortgage provides, 
that after default, the mortgagee may enter, thereby exclud- 
ing the presumption of a right to enter before that period ar- 
rived. With us, the estate of the mortgagor in possession, 
has always been considered the legal estate, subject to be di- 
vested by theentry of the mortgagee, for a breach of the 
condition, after default. If the land is in possessian af a ten- 
ant, he will be justified in paying the rent to his landlord, 
until he received notice from the mortgagee that he claims 
it; and he may, after forfeiture, assert title, not only to that 
which is subsequently to fall due, but also to that which is 
in arrear. [Coker v. Pearsoll, 6- Ala. Rep. 543; Chambers 
v. Mauldin, 4 Id. 477. 

No such claim appears to have been asserted in this case. 
The fact that the land was sold in July, 1844, by the Bank, 
under the mortgage, is not notice of itself to the tenant not 
to pay over the rent then due to the mortgagor, and as he 
could not resist a recovery by Lamkin, so neither can he pre- 
vent it, when garnisheed by a creditor of Lamkin, who, up- 
on this garnishment. may recover of Smith, whatever Lam- 
kin could have recovered from him, for the rent, in an ac- 
tion of assumpsit. y 

The note of Lamkin and Reese to the garnishee and an- 
other, as executors, offered in evidence as a set off, or extin- 
guishment of the debt due for the rent, was properly reject- 
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ed. A set off is in the nature of a cross action, and can not 
be allowed where the party offering it could not maintain a 
suit upon it, against the other party. If Lamkin was suing 
for the rent, it is clear this note could not be pleaded as an 
off set, because the garnishee could not sue him upon it in 
his own name, but must join his co-payee with him in the 
suit. If he were the survivor, and entitled to sue in hisown 
name, it would be a good set off. That not being shown to 
be the fact, it was properly rejected. 
Let the judgment be affirmed. 














MILLER & COBB v. McINTYRE. 


1. The indorsement of a bill single, is in itself a distinct and substantive 
contract, and if it does not look toany other place, will be governed by the 
lex loci contractus ; and where it is made in another State, in which the 
common law is presumptively in force, to fix a liability upon the indorser, 
it is incumbent upon the indorsee to show by a suit prosecuted against the 
obligor, that the amount of the specialty could not be collected of him, or 
else excuse the prosecution of such a suit by proof of the obligor’s insol- 
vency, or the production of a statute modifying the common law. 

2. Adeclaration against the indorser discloses a good cause of action, which 
shows that debt is past due, alledges the indorsement in this State of a 
bill single, that the obligor was then, and still is a resident of another State; 
that he then was and still continues wholly and notoriously insolvent, so 
that no part of the debt could be collected of him by suit. 

3. It is not necessary, in an action upon the indorsement of a bill single, for 
the indorsee to prove the consideration which moved from him to the in- 
dorser—the statute makes the writing evidence of the debt or duty, and 
requires the defendant to deny it by plea, supported by affidavit ; and this, 
although the paper indorsed was not negotiable at common law, and the 
indorsement was made in another State. 


Error to the Circuit Court of Sumter. 
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Tis was am action of assumpsit at the suit of -the plain- 
tiffs in error against the defendant, as the indorser of four 
specialties. The declaration contains eight counts, each of 
which were severally demurred to, demurrers sutained, and 
the plaintiff declining to amend, judgment was rendered in 
favor of the defendant. Upon each indorsement are two 
counts, which vary from each other, but present a model of 
the entire declaration. The first count alledges that James 
Miller executed his bill single under seal, by which he prom- 
ised to pay Angus McIntyre, on, &c., thirty-five dollars; and 
that afterwards, on, &c., the said McIntyre, in the county of 
Kemper, in the State of Mississippi, for value received in- 
dorsed and assigned the same to the plaintiffs. It is then 
averred that Miller was a resident of Mississippi at the time 
of the indorsement, and still continues to reside there ; and is 
wholly insolvent, so that no part of the the debt can be col- 
lected of him by legal process: In consequence of which, 
and because the laws of Mississippi do not require a suit 
to be brought against the obligor under such circumstances 
in order to fix the indorser’s liability, no action was brought 








against Miller. 

The second count avers that the indorsement was made 
in Sumter county, Alabama; that Miller then was a resident 
of Mississippi, and hitherto has continued to reside in that 
State. Further, that he then was, and still continues, whel- 
ly and notoriously insolvent, so that no part of the debt could 
be collected of him by legal process. 


J. G. Batpwin, for the plaintiff in error, made the following 
points: 1. It is averred in one of each set of counts, that 
the assignment was made in Mississippi. This being the 
case, the liability of the indorser must be determined by the 
laws of that State, which, in the absence of all proof up- 
on the subject, it will be inferred are conformable to the 
English common law. The law merchant does not regu- 
late the assignment of bills single, and at common law a de- 
mand and notice were not necessary to charge the assignor 
—it was only where a suit against the obligor would proba- 
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bly be availing, that 1t was necessary to suehim. Where he 
was altogether insolvent, an action might be instituted against 
the assignor, alledging this as an excuse for not suing. [1 
Call’s Rep. 497; 2 Wash. Rep. 219; 5 Cranch’s Rep. 142, 
153-4; 4 Munf. Rep. 455; 6 Id. 351, 391; 6 Porter’s Rep. 
426; 3 Ala. Rep. 615.] 2. Although the assignment was 
made in Alabama, yet if the obligor is a non-resident and 
insolvent, the assignee need not go abroad to sue him. [Cl. 
Dig. 383, § 12; 5 Stew. & P. Rep. 96: 6 Porter’s Rep. su- 
pra. 








J. Mercatre, for the defendant in error. The specialties 
of which the defendant is attempted to be charged as an in- 
dorser, do not come within the section of the statute cited by 
the plaintiff’s counsel; but if they were assigned in Alaba- 
ma, the assignment is to be controlled by the provision relat- 
ing to notes, &c. of a less amount than fifty dollars. [Clay’s 
Dig. 383, § 15.] 

Conceding that the present case is to be decided by a refer- 
ence to common. law principles, and it is insisted that the de- 
claration is defective, in not disclosing the consideration for 
the assignment ; which is necessary in order to show a legal 
liability. [2 Bibb’s Rep. 424; 3 J. J. Marsh. Rep. 268; 4 
Porter’s Rep. 524.] As to the count which alledged what 
the law is in Mississippi, he cited 1 Mass. Rep. 103; 8 Id. 
99; 10 Wend. Rep. 75. 

If the assignee is ignorant when he receives the paper, that 
the obligor resides out of the State, perhaps he may not be 
required to sue; but if he is then informed of his non-resi- 
dence, he is not excused from the necessity of suing the ob- 
ligor, where he may be found. [1 Ala. Rep. 159; 6 Id. 
865. ] 


COLLIER, C. J.—The indorsement by the defendant, it 
is alledged, assigned to the plaintiff the entire interest in the 
bill single made by Miller. It was then a distinct and sub- 
stantive contract, and like all others, which do not look to 
any particular place of performance, must be governed by the 
lex loci contractus. In the first count the indorsement is al- 
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ledged to have been made in the State of Mississtppi, and must 
of course be controlled by its laws, 

We cannot judicially know what are the laws of a sister 
State, but in the absence of all opposing proof, it .must be 
presumed, that those members of the confederacy who trace 
back their existence to the same common origin with our- 
selves, acknowledge the English common law, so far as it.is 
adapted to our circumstances,.and the nature of our institu- 
tions. Now a bill single is not assignable by indorsement, so 
as to transfer the legal interest to the indorsee within the 
rules of the law merchant; and acting upon the presumption 
we have stated, it must be inferred that such is still the law 
of Mississippi. The ifiquiry then arises, is the undertaking 
of the assignor direct, or does it impose upon the assignee the 
performance of any act as acondition upon which: his liabili- 
ty depends? We answer, that it is incumbent upon: the as- 
signee to show, by.a suit prosecuted against the obligor, that 
the amount of the specialty could not be collected of him, or 
else excuse the prosecution of such suit by proof of the obli- 
gor’s insolvency. 

The.second count is clearly good, if Ivey v. Sanderson, 6 
Porter’s Rep. 420, is a correct exposition of the law. In 
that case, a bill single was indorsed in this State, but the 
makers resided in North Carolina, at the time of the ‘assign- 
ment, and still continued residents of that State. The court 
said, ‘;We think it is competent for the assignee of a bond, 
&c., situated as the plaintiff, to sue his assignor, if he “has 
used due diligence to-obtain payment from the obligor, &c., 
and has failed.» If the obligor was insolvent, so that a suit 
would be unavailing; its prosecution would be dispensed with; 
but without this, or some other reasonable excuse, it could 
not be pretermitted with safety.. What would be diligence in 
such case, would of course be a question to be determined by 
the jury, under the instructions of the court as to the law. 
But we consider it clear, upon authority, unless there was 
an effort to coerce payment from the obligor, &c., or some 
satisfactory reason furnished for the neglect to make it, the 
assignor could not be charged.” This decision may perhaps 
be considered as covering both the counts in the case at bar, 
and to show that each of them discloses a good cause of ac- 
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tion. But be this as it may, it is perfectly conclusive as it 
respects the second count. 

It is however argued for the defendant in error, that con- 
ceding the law to be as we have stated it, to authorize its ap- 
plication to the case before us, the declaration should have 
set out the consideration for the assignment by the defendant. 
This it is insisted is essential to give to the assignee a right 
of action against the assignor in virtue of the common law, 
which determines the liability of the parties. The influ- 
ence to which this argument would otherwise be entitled, 
we think is entirely taken away by the statute which de- 
clares, whenever suit shall be commenced in any of the courts, 
founded on any writing, whether the same be under seal or 
not, the court before whom the same is depending, shall re- 
ceive such writing as evidence of the debt or duty for which 
it was given; and the defendant shall only deny the execu- 
tion of such writing, by plea supported by affidavit. ([Clay’s 
Dig. 340, § 152.] This enactment has received a liberal in- 
terpretation, and has been held not only to apply to writings 
which in themselves evidence a liability, but to such as do 
not in terms express the contract of the parties but make the 
liability of the promissor to depend upon the performance of 
conditions which the law implies. 4 Porter’s Rep. 515, and 
several subsequent decisions. ‘The act does not interfere 
with the rights of the parties, but merely prescribes a rule of 
evidence, which must be applied to all writings upon which 
suits are brought in our courts, no matter where made. Its 
provisions are the ler fori, and are applicable alike to written 
contracts, whether made in this State or ex territoriwm. 

It follows from what has been said, that the demurrers to 
the declaration should not have been sustained. The judg- 
ment of the Circuit Court is consequently reversed, and the 
cause remanded. 
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MATTHEWS v. EVANS. 


1. A plea which seeks to avoid the payment of a note given for the price of 
land, sold under the decree of the Orphans’ Court, on the ground that the 
administrator has refused to,let the purchaser into possession, or to exe- 
cute a deed, is defective when it does not show what were the terms of 
the contract, or the manner in which the supposed duty is cast on the ad- 
ministrator. 


Writ of error to the County Court of Wilcox. 


Assumpsit by Evans against Matthews, as the maker of a 
promissory note. The declaration is in the usual form, to 
which the defendant pleaded, with other pleas, as follows, to 
wit: “The said defendant saith actio non, because he says 
that the supposed promissory note, if any there be, as men- 
tioned in plaintiff ’s declaration, was executed by the defend- 
ant and one James R. Fisher, for the purchase money of the 
following described tract of land, (which is then described, ) 
which the said plaintiff sold as administrator of the estate of 
‘Thomas Evans, deceased, under an order or decree of the 
Orphans’ Court of Wilcox county, and at which sale of said 
land, the said defendant became purchaser thereof at a credit 
of six months. And the said defendant avers, that although 
he became the purchaser and complied with all and singular 
the terms and conditions of the sale of the said land, that the 
said Josiah P. Evans absolutely refused to let the defendant 
into possession of the said land and premises, and continued 
and refused to let the defendant into possession of said land 
and wholly and absolutely refused to exccute to the defend- 
ant a deed for said land, although the defendant avers that he 
procured a deed to be wriften and prepared for that purpose, 
and presented the same to the said plaintiff for him to sign, - 
and which plaintiff absolutely refused to sign or deliver for 
said land, or to let the defendant into possession of the same, 
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-And that at the time of the commencement of this suit, and 
since, the plaintiff was in possession of said land.”’ 

The plaintiff demurred to this plea, and the demurrer was 
sustained. 

The overruling of this plea is the only matter assigned as 
error. 








Setters, for the plaintiff in error. 


J. D. Jenxins, contra, insisted the plea was bad, as con- 
taining nothing from which the court is enabled to say, the 
plaintiff is in default, or to show the defendant is entitled to 
rescind the contract. The conditions of the contract should 
be set out, so that the court may see they have been compli- 
ed with. 

Besides this, it is not the duty of the administrator to make 
the deed. [Clay’s Dig. 225, § 19, 26.] Nor is he required 
to put the purchaser in possession ; it may be the title sold 
was not of such a description as invests the purchaser with 
the right of immediate possession. Under no circumstances 
is the administrator a warrantor. [Perkins v. Winter, 7 Ala. 
Rep. 855; Matthews v. Evans, 8 Ib. 99.] 


_ GOLDTHWAITE, J.—We are unable to see any error 
in the judgment on the demurrer. The plea is defective in 
not setting out the contract under which the defendant pur- 
chased, and how that has been violated by the plaintiff. The 
allegation that the defendant has complied with all and sin- 
gular the conditions of the sale,'is of no value without set- 
ting out what those conditions were, and is rather the con- 
clusion of the pleader, than the result of any fact stated. So 
too with respect to the assertion that the plaintiff would not, 
or did not, let the defendant into possession, we are not ad- 
vised that this-was any part of the contract. It may be, for 
any thing shown, that the title purchased by the defendant, 
was one to confer the possession at another or distant day. 
It is useless to speculate on what the contract may have been, 
as however it was in point of fact, there is nothing in the 
plea from which we can infer its breach by the plaintiff. 
Judgment affirmed. | 
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BANK OF MOBILE v. P. & M. BANK OF MOBILE. 


1. Anassignee of a promissory note, succeeds to all the rights of his assign- 
or at the time of the transfer, and will be entitled to prior satisfaction, 
against a subsequent assignee of other notes, out of a fund rr for 
the payment of all the notes. 

2. F and F being largely indebted to a bank, made an nijielaiatit with it, by 
which they conveyed certain property, and assigned certain promissory 
notes, for the payment. of the debt, and obtained an exemption from suit 
for five years. Subsequently they transferred other promissory notes, to 
another bank, absolutely, in discharge of a debt owing to it. A fund was 
provided for the payment ofthe notes transferred to both banks, which be- 
ing insufficient for the payment of all— Held, that the notes first transferr- 
ed, were entitled to priority of paymgnt, as they were stated in the agree- 
ment, to be transferred as collateral security money, F, F, and allthe par- 
ties to the note being insolvent. 


Error to the Chancery Court at Mobile. 


Tuis case grows out of the case of Cullum v. Erwin, ad- 
ministrator, 2 Ala. 452, and is a controversy between differ- 
ent assignees of notes executed to C. Cullum, and secured by 
a mortgage, for a priority of right, the fund not being suffici- 
ent to pay all the notes. The Planters’ and Merchants’ Bank, 
filed their petition asserting that their execution was prior in 
point of time, to that of the Bank of om and entitled 
them to priority of payment. 

The matter was referred to the master, who reported, that 
of the five notes executed to Cullum, the first was transferred 
by Cullum to Edward Harding, that the other five notes, were 
afterwards transferred by him on the same-day to Fontaine 
& Freeman. That a negotiation was progressing between 
Fontaine &.Freeman, and the P.& M. B., from the 12th to 
the 14th of May, having for its object the transfer of two of 
these notes to the bank, and on the 14th June, 1838, the mat- 
ter was finally consummated, and a deed of trust of that date 
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entered into, to carry into effect the agreement entered into 
the 12th and 15th of May. 

On the 16th of June, Fontaine & Freeman addressed a 
letter to the Bank of Mobile, proposing to the bank to dis- 
count the two remaining notes, and to apply the proceeds to 
the payment of debts due and to become due, to the bank. 
On the same day the bank agreed to take the notes, and on 
the 18th of June the entries were made on the books of the 
bank, passing the proceeds to the credit of the respective ac- 
counts ; and that the P. & M. Bank was entitled to priority 
of payment. 

This report was excepted to, upon the ground that the P. 
& M. Bank received the notes as collateral security only, 
whilst the Bank of Mobile received their’s in absolute pay- 
ment, and were therefore entitled to be preferred. 

The Chancellor overruled the exceptions, and confirmed 
the report, from which this Writ is prosecuted. 








Puituirs, for the plaintiff in error, made the following 
points: The notes held by the Bank of Mobile, were indors- 
ed in the usual course of trade, and it is a holder for value, 
whilst the P. & M. Bank hold under the covenant entered 
into with Fontaine & Freeman, on the 14th June, 1838, 
which shows, that these notes were held by the Bank as col- 
lateral security. 'The mortgage being a mere incident of the 
debt, passed absolutely to the Bank of Mobile, whilst the 
transfer to the P. & M. Bank was uponacontingency, which 
might never happen, and was suspended for five years. 
[Bank of Mobile v. Hall, 6 Ala. Rep. 639, and Andrews & 
Bro. v. McCoy, 8 ib. 920.] 

Fontaine testified that no settlement had ever been made, 
but this was a matter not put in issue by the petition, and in 
the absence of any allegation of continuing indebtedness of 
F. & F. such proof was improperly admitted, not being put 
in issue. 

The evidence of Fontaine properly understood, justifies 
the inference that the Bank of Mobile received these notes on 
the 13th June, and his books coincided with his recollection 
of the date. It is true, the resolution on the books of the 
Bank is dated the 16th June, but it is evident there had been 
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a previous agreement, and this was the mere formal consum- 
mation, as the letter of F. & F. to the Bank, speaks of the 
notes then in their possession. 

The facts show that no priority was intended to be given 
to the P. & M. Bank. F. & F. are at the same time in com- 
munication with both banks; with the P. & M. Bank for 
their liabilities as indorsers, with the Bank of Mobile for their 
own debts—they transfer to the latter the notes first falling 
due ; it is absurd to suppose they intended to give the P. & 
M. Bank a preference. If there is any priority, it is the ree 
sult of accident. 

This court has never yet gone so far as to hold, that the 
priority acquired by an assignee, could be transferred—and 
the difficulty and embarrassment to which it would lead, isa 
strong argument against it. 








CaMPBELL, contra. This case was fully decided when it 
came to this court at a previous term. [4 Ala. Rep. 452.] 
The court very fully enters into the question of the equities 
of the respective assignees, and lays down a definite rule 
for the adjustment of the priorities. 

The court in its opinion says, ‘ Fontaine & Freeman, by 
the assignment to them of the residue of the debt by Cullum, 
became invested with all the rights of the latter, and accord- 
ing to the principles here laid down, might have given both 
their assignees equal rights in the mortgage, or they might 
have given to either a preference.”” What are these princi- 
ples, that the assignee who comes to a portion of the debt is 
entitled to a priority of payment, and that the assignee, or 
grantee, of a portion of the mortgaged estate, is entitled to 
discharge that portion, whilst any of the remainder of that 
estate is in the hands of the mortgagor, or a subsequent as- 
signee. 

When the notes came to the hands of Fontaine & Free- 
man, they stood in the same condition as. if they had been 
the payees of the notes, and the grantees in the mortgage. 
Their assignees were subject to the same rules of equity, as 
those of Cullum would have been. [6 Paige, 35.] 

The argument that the assignment to the P. & M. Bank 
is not upon a valuable consideration is not true in point of 
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fact. It gave alarge and valuable consideration, surrender- 
ing their claim for tens of thousands of dollars, and giving 
time on the residue. 
The whole doctrine is equitable, and we bring ourselves 
within the rule, that where equities are equal, that which is 
prior in time is the strongest. [6 Paige, 35; 1 Id. 135.] 





ORMOND, J.—The law of this case was settled when it 
was last here. [Cullum v. Erwin, 4 Ala. Rep. 452.] It was 
then held, in reference to this very controversy, that where 
several notes secured by the same mortgage, are assigned at 
differetit times, if the fund arising from the sale of the mort- 
gaged premises is not sufficient to pay all the notes, the as- 
signees will be entitled to priority of payment, in the order 
in which the assignments were made, and not according to 
the time of the falling due of the notes, unless the assignee, 
at the time of the assignment, gave a preference to one or more 
over the rest. 

It is now contended, that this right will not pass with the 
note to a second assignee, but we can perceive no reason 
whatever for thus limiting it. The right to satisfaction out 
of the mortgaged property, in preference to a subsequent as- 
signee, having attached to the note by the prior assignment, 
will follow the note in the hands of a succeeding assignee. 
The assignment transfers all the rights of the assignor, and by 
necessary consequence, transfers the right of prior satisfac- 
tion. A court of equity will always give effect to an assign- 
ment, and regards the assignee as standing in the place of the 
assignor, succeeding to all his rights, and exposed to all his 
disabilities. 

Priority of right of satisfaction, results as a legal inference 
from priority of assignment, and can only be repelled by 
showing affirmatively, that no such priority of right was in- 
tended to be conferred. The facts of this case do not repel 
thislegal inference. ‘They show conclusively that the as- 
signor had a much deeper interest in effecting the arrange- 
ment with the P. § M. Bank, than with the Bank of Mobile; 
as by the former they were to be released from the payment 
of $69,000, and were to obtain five years for the payment of 
the residue of the debt ; and it was not until this arrangement 
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was effected, that the proposition was made to the Bank of 
Mobile. It is not however at all probable, that the question 
of priority was considered by any of the parties at the time, 
as there was thena valuable hotel on the premises, since des+ 
troyed by fire, the destruction of which, by reducing the va 
lue of the security, has given rise to this question; and as- 
suming it to be entirely accidental, that the first, transfer was 
made to the P. & M. Bank, the principle is not thereby vari- 
ed. It is the established maxim of a Court of Chancery, that 
when. equities are equal the-oldest will prevail. Qui prior 
est in tempore, potior est in jure. 

It is further urged, that the transfer to the P.°&* M. Bank 
of these notes, being as collateral security only, was not a 
transfer in the usual course of trade, and must be postponed 
to the Bank of Mobile, which received the tiotes transferred 
to them absolutely, in payment of a debt: 

Fontaine §& Freeman being indebted to the P. & M. Bank, 
upon indorsements, in the sum of $138,000, made an arrange+ 
ment with the Bank, to pay one half of this amount in five 
years, for which they executed their notes; the Bank releas+ 
ing them from the payment of the residue: To séctife thé 
Bank, F'. & F'. conveyed by deed, all their imterest in a cer- 
tain. deed of trust, executed by S. Andrews, with authority 
to collect the rents, §c., and transferred to the Bank, the two 
notes in controversy, together with another note, to be held 
as collateral security ; and with authority to the Bank to col- 
lect the money and apply it to the payment of their debt to 
the Bank, of $69,000. _The Bank had no authority-to sue 
F. & F. on their notes, until the expiration of five years from 
the date of the deed. No settlement has ever taken place be- 
tween F. & F. and the Bank. Fontaine has taken the ben- 
éfit of the bankrupt law, and Freetnan and Cullum, as welt 
as the makers of the notes are insolvefit. 

In our jndgment, the doctrine heré relied on, does not’ ape 
ply to this case. It is certaitily true, that when a negotiable 
security has not been taken in the ustial course of trade; it is 
subject to all the equities existing between’ the original par- 
ties to it. [Bank of Mobile v. Hall, 6 Ala. Rep. 643:] No 
such question arises here, as none of the parties to the notes 
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have any defence against it. ‘The only question here, is, 
which of the two contending parties has the prior right to 
satisfaction out of the fund provided for the payment of all 
the notes, and its solution depends upon priority of transfer, 
and right to collect and appropriate the proceeds. With the 
disposition of the proceeds when collected, the Bank of Mo- 
bile has no interest, or concern, unless, indeed, the money, 
when collected, was to be paid to Fontaine & Freeman. But 
by express stipulation between F. §& F. and the P. § M. Bank, 
it is to go in payment of the debt due by them to the Bank ; 
and although called in the agreemant a collateral security, 
yet, when collected by the Bank, it would clearly be a pay- 
ment to that extent, of the debt of F. & F. 

Nor is it possible, that any subsequent event, could revest 
in F. & F. the right to this money. There has been no set- 
tlement between them and the Bank, of this transaction ; nor 
is there the remotest probability that there ever will be, as 
Fontaine is acertified bankrupt, and all the other parties are 
admitted to be insolvent. But if this were not the fact, the 
P. § M. Bank has a clear right under the agreement by which 
it received the notes, to apply the proceeds in payment of the 
debt of F. & F.; and if the receipt of this money should 
leave any other property conveyed by F. & F. subject to 
their demand, although it might entitle the Bank of Mobile 
to be subrogated to their rights, it would not affect the right 
of the P. § M. Bank to make the appropriation. 

No such contingency is hinted at, in any part of the case, 
as within the limits of probability, and this is evidently a 
struggle for a plank in the general wreck of the fortunes of 
all the parties. This view of the case, which to our minds 
is perfectly conclusive, dispenses with the necessity of 
our considering whether the transfer to the P. & M. Bank 
was in the usual course of trade, so as to preclude the 
maker from availing himself of an equity existing be- 
tween him and the payee. Our conclusion is, that the de- 
cree of the Chancellor must be affirmed. 
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STUBBLEFIELD v. ODEN. 


1, Where slaves are delivered, under a contract to pay hire, and return 
them at atime stipulated, a continuous.possession for three years, without 
demand made and pursued by due course of law, will not subject them to 
the debts of the donee, under the second section of the statute of frauds ; 
although there was no deed or writing recorded, which evidenced the 
transaction. 

2. If during a permissive possession of slaves under a gratuitous bailment, 
of less than three years continuance, they return to the possession of the 
bailor without the agency of the bailee, and the latter again réceive them 
upon an undertaking to return them to the bailor, his possession, within 
the second section of the statute of frauds, will again commence from the 
time of the second delivery. 


Writ of Error to the Circuit Court of Talladega. 


. Tis was an action of Detinue, at the suit of the plaintiff 
in error, commenced in May, 1840, for the recovery of a ne- 
gro woman named Sally, and her three children. The cause 
was tried upon the general issue ; anda bill of exceptions 
was sealed at the instance of the plaintiff. The defendant 
claimed the slaves in question under a bill of sale from W. 
T., Stubblefield, executed on the 18th April, 1839; and the 
latter deduced a title under a deed of gift from the plaintiff ; 
which after giving the slaves in unqualified terms with a war- 
ranty against the claims of all persons, and a formal attesta- 
tion clause, concludes thus: “ The above negroes are to re- 
main in the possession of the said John Stubblefield, until his 
death.’” This deed, which bore date 28th January, 1837, 
was never duly registered. 

In the latter part of the year 1836, the negro woman with 
her oldest child, was under a mortgage, executed by the 
plaintiff to one Smith ; and the plaintiff residing some dis- 
tance from the mortgagee, placed in the hands of the donee 
a sufficient sum of money to redeemthem. ‘'The donee hav- 
ing spent a part of the money, borrowed fifty dollars of one 
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Ragland, with whom he was then boarding, and in Novem- 
ber, 1836, redeemed the slaves and carried them to Ragland, 
without saying any thing about his agency for the plaintiff. 

The slaves remained at Ragland’s some twelve or fourteen 
months, and even after the donee ceased to board with him, 
without any contract in respect tothem. In November, 1837, 
the donee took the negro woman and her child from Rag- 
land, and placed them in the possession of Washington Wil- 
son, under a contract of hiring, but there was no proof that he 
represented himself to be his father’s agent. In June, 1838, 
W. T. Stubblefield took the slaves into his possession, and 
shortly after married the defendant’s daughter, and settled 
near him. 

After the purchase of the defendant, on the 18th April, 
1839, the slaves were left with W. T’.. Stubblefield to attend 
on his wife, who was then sick, and died in October, 1839. 
The defendant then took possession, and has retained it ever 
since. There was no proof that the defendant had notice of 
the agency of W. T. S., or of the reservation in the deed of 
gift, for the benefit of John Stubblefield, the donor. 

In 1838, the slaves eloped from the donee’s possession, and 
returned to plaintiff’s residence, about twenty-five miles dis- 
tant, where they remained several days. In order to obtain 
possession, again, the donee was compelled to agree that he 
would return the slaves to the plaintiff, at a time agreed on ; 
but in what time the witness did not recollect. The slaves 
were never returned as agreed, nor was the donee ever sued 
for their recovery. 

The plaintiff prayed the court to charge the jury,—l. If 
they believed from the evidence, that Ragland, up to Novem- 
ber, 1837, held the slaves under an agreement to pay hire for 
them to the plaintiff, his possession was, in law, the posses- 
sion of the plaintiff. 2. If the plaintiff was in possession of 
the slaves several] days in 1838, and gave them up on condi- 
tion that they should be returned to him in a given time, this 
was such an interruption, in law, of the possession of W. T. 
S., as would prevent the operation of three year’s continuous 
possession, to defeat the reservation in the deed of gift, 
Which charges the court refused to give. ; 

Several charges were given by the court, in which the law 
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is affirmed to be substantially the reverse of what the charges 
prayed, supposes. 

The evidence in respect to the hiring by Ragland, was as 
follows, viz: while the slaves were at Ragland’s, or subse- 
quently, a dispute arose between Ragland and the plaintiff 
as to how much the former should pay the latter per month, 
for the hire of the woman. The plaintiff insisted upon $12; 
Ragland was willing to pay $10,andno more. Pending the 
dispute, W. 'T’. S. observed, that he was willing to pay the 
additional two dollars per month, rather than the arrangement 
should fail ; and the matter was adjusted accordingly. 

A verdict was returned for the defendant, and judgment 
was rendered thereupon. 





Pore, with whom was W. P. Cuirton and F. W. Bowpon, 
for the plaintiff in error, made the following points: 1. The 
contract of Ragland to pay the plaintiff hire, for the negro 
woman, was made with the assent of W. T. S.; in point of 
law, it divested the previous constructive possession of the 
latter, if it ever existed, and restored it to the plaintiff; for 
the possession of one who stipulates to pay hire, is regarded 
as the possession of him under whom he holds. 2. The se- 
cond charge was prayed upon the hypothesis that the slaves 
were, in 1838, in the possession of the plaintiff, bona fide. 
If this be so, as the plaintiff had the right to assume upon the 
evidence, then the possession of the donee had ceased, and 
m ist commence again when the slaves were restored to him, 
3. Under the second section of the statute of frauds, the three 
years possession which invests the loanee with a title in fa- 
vor of ereditors and purchasers, must be an actual, not a 
constructive possession. ‘The donee’s actual possession com- 
menced in 1838, when he received the slaves from Wilson ; 
previous to that time he merely hired them out, and as it 
must be intended, in the character of agent for the plaintiff. 
Be this as it may, as he had no title, neither Wilson’s nor 
Ragland’s possession could be his by construction.. T'o this 
it may be added, that the agency of the donee being estab- 
lished, and no proof of its withdrawal, its continuance will be 
presumed. [Story on Contracts, $¢ 338.] Upon the first 
charge prayed, see 6 Ala. Rep. 622; 7 Ib. 379.] 
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S. F. Rice, for the defendant in error, insisted that the 
ruling of the Circuit Court conformed to the principles set- 
tled in this case, when it was here on two former occasions. 
[2 Ala. Rep. 684; 4 Id. 40.] Ragland did not agree to pay 
plaintiff hire for the future services of the woman, but for 
services already performed. 'This shows that there was no 
contract of hiring. It is not pretended that either Ragland, 
Wilson, or any one else deriving possession of the slaves un- 
der W. T. 8S. had any notice of hisagency ; and this cannot 
be presumed. The first charge prayed is abstract, and un- 
called for by the proof. Both it and the second charge are 
opposed to one of the previous decisions of this court. [4 
Ala. Rep. supra.] But if the charges should have been giv- 
en, their refusal is not a fatal error ; for the charges given lay 
down the law fully and correctly upon the entire case. [Yar- 
borough v. Moss, at this term.] 


COLLIER, C. J.—The second section of the statute of 
frauds, enacts, among other things, that where any loan of 
goods and chattels be pretended to have been made to any 
person, with whom, or those claiming under him, possession 
shall have remained for the space of three years, without de- 
mand made and pursued by due course of law on the part 
of the pretended lender; or where any reservation or limi- 
tation shall be pretended to have been made of a use or pro- 
perty, by way of condition, reversion, remainder, or other- 
wise, in goods and chattels, the possession whereof shall have 
remained in another as aforesaid, the same shall be taken as 
to the creditors and purchasers of the persons so remaining 
in possession, to be fraudulent ; and that the absolute proper- 
ty is with the possession ; unless such loan, reservation, or 
limitation of use, or property, were declared by will or deed 
in writing, proved and recorded as aforesaid. [Clay’s Dig. 
254-5. ] 

When this case was here the second time, we said that one 
having possession as agent, may, as a donee with a reserva- 
tion to the donor, or as a loanee, acquire a title in favor of 
creditors and purchasers, if the deed or writing is not record- 
ed, and he remains in possession for three years, without de- 
mand made and pursued, by due course of law, and this al- 
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though the possession was first acquired as an agent. F'ur- 
ther: ‘‘ As it respects creditors and purchasesrs, the actual 
payment of the hire by W. T. Stubblefield, could not have 
interrupted the continuity of his possession, and in their fa- 
vor, if it continued for three years without demand made and 
pursued by due course of law, it would divest the reservation 
which the plaintiff made in his own favor.” [4 Ala. Rep. 
40.] 

In the Bank of the State v. Croft, 6 Ala. Rep. 622, it was 
held, that where one acquires the possession of slaves under 
a contract with the owner to pay an equivalent for their ser- 
vices, and restore them to him at the end of the year, a re- 
newal of this contract from year to year, thus continuing the 
possession of the hirer, without interruption, for more’ than 
three consecutive years, is not a loan, &c. within the second 
section of the statute of frauds. In Johnston v. The Br. Bk. 
at Montgomery, 7 Ala. Rep. 379, the same doctrine is affirm- 
ed. See also Tatum v. Manning, at this term. 

The facts in respect to the hiring of the negro woman to 
Ragland, are differently stated from what they were when 
this cause was here previously. The difference perhaps is 
not so material as to render inapplicable the principle 
then announced. Upon both trials the stipulation was, to 
pay hire for past services, without a previous contract be- 
tween the plaintiff and donee, to render an equivalent for the 
services of the slaves, or any acknowledgment by the latter 
of the possession of the former. According to the citations 
we have made, it sufficiently appears that the continuity’ of 
of W. T. 8.’s possession was not interrupted by a contract to 
pay hire. 

In respect to the second charge prayed, we think it clear, 
that it was agreeable to law, and should have been given. It 
supposes that the slaves were in the possession of the plaintiff 
before the expiration of three years, and being thus restored to 
him, if he parted with them, the limitation -would only begin 
to run from the latter period. We must presume, if it be ne- 
cessary, that they returned to the plaintiff’s house without 
any fault of his, and that he then stipulated, (as he rightful- 
ly might,) with W. T. S. that they should only be permitted 
to go into his possession, if he would undertake to return 
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them at some definite period. But even if the possession was 
tortiously acquired by the plaintiff, yet, as it was acknowledg- 
ed by the donee, and the slaves received by him under the 
agreement we have stated, the same consequences, we shou ld 
think, would follow. 

Between the time when the slaves were thus parted with, 
and the commencement of the action by the plaintiff, only 
about two years had elapsed, so that the defendant cannot if 
the facts supposed be true, claim the benefit of the statute up- 
on which the defence has been rested. It follows that the 
second charge asked should have been given. For the error 
in its refusal, the judgment of the Circuit Court is reversed, 
and the cause remanded. ) 





ATWOOD.v. PIERSON. 


1. The levy of a sheriff, or the lien of an execution, does not change the 
title of the defendant in execution into a mere right of action, but he may 
transfer or sell the property in the same manner as if no levy, or lien ex- 
isted, though in the hands of his assignee, it will continue subject to the 


levy, or lien. 
2. So too if the goods of a stranger are levied on, his title yet remains; and 
he may sell or transfer it, in the same manner as if no levy was made, so 
long as it remains in the custody of the law, but subject to the question of 


right arising out of the levy. 


Error to the Cireuit Court of Wilcox. 


Cuam interposed by Pierson, as trustee for his wife, to cer- 
tain articles of furniture, &c., levied on by attachment, at the 
suit of Atwood, as the goods of Pierson. The attachment 
was levied the 7th November, 1844, aud the claim seems to 
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have been interposed in February afterwards, as the claim ° 
bond is dated in that month. ‘The affidavit for the claim is 
not in the transcript. 

At the trial of the right of property, it was in evidence, the 
attachment was levied the 7th November, 1844. The deed 
of trust under which the claimant made title, was executed 
29th January, 1845, by one Reese to the claimant. 'Theo- 
dore H. Croft and John W. Pierson, conveying certain pro- 
perty in trust for the separate use of Mrs. Pierson. It also 
appeared that the property conveyed by this deed had been 
sold under execution against Pierson, as his property, in the 
early part of 1843, when Reese became the purchaser, but 
left it in the possession of the said Bird M. and one P. Pier- 
son as his agents. It also appeared that the two Piersons had 
sold a part of the property and accounted to Reese for the 
proceeds and paid over the money to him. That Bird M. 
Pierson, the debtor, at the time of tha sheriff’s sale was whol- 
ly insolvent ; that it was understood by those attending the 
sheriff ’s sale, (about a hundred persons in number,) that 
Reese intended purchasing the said property for the separate 
use of Mrs. Pearson; that property to the value of $3,000 
was sold at said sale, when Reese purchased it for $250, 
which he paid with his own money. 

Upon this state of facts, the plaintiff requested the court to 
charge the jury, that if they believed the property in dispute 
was held adversely to Reese, at the time when he executed 
the deed of trust to the claimant, then the claimant took no 
title under the deed, and therefore they should find the pro- 
perty subject to the attachment. 

This was refused, and the plaintiff excepted. 

This refusal to charge is the only error assigned. 


B. F. Porter, for the plaintiff in error, insisted that a con- 
veyance of lands held adversely to the grantor passes no title, 
and the rule should be more strict in cases of personalty, be- 
cause delivery is requisite, and nothing passes without it. 
[Goodwin v. Lloyd, 8 Porter, 237.] The lien of attachments 
are the same as executions. [3 Munf. 417; 3 Porter, 138; 
1 McCord, 480. } 

83 
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GOLDTHWAITE, J.—1. The question presented by 
this record is entirely novel, but is one of such important 
bearings in many respects, that it deserves to be most careful- 
ly considered. “It may be conceded, when property is attach- 
ed, or seized under execution, it is at once within the cus- 
tody of the law, but‘does it also follow that the rights 
of the true owner are so entirely divested, as to render 
any contract invalid to pass his title to another? It may be 
as well to examine the principle asserted, in the first instance, 
in connection with the debtor whose estate is thus seized. 
The right which the sheriff, or other officer, acquires, gives a 
special property only, and this for the sole purpose of ena- 
bling him to perform the duty which the law enjoins. But 
the general property, as well as the title, remains in the debt- 
or, clogged, it is true, with the lien created by the levy ; and 
so it would be, iiilike manner, if instead of actual seizure the 
execution was in the sheriff ’shands. It cannot be said, there- 
fore, that the seizure creates an adverse title to the debtor, 
for the general property remains with him, capable of dispo- 
sition in any way which does not impair the lien. In this 
view, the decision of this court in Goodwin v. Lloyd, 8 Por- 
ter, 237, and Brown v. Lipscomb, 9 Ib. 432 ; Foster v. Goree, 
5 Ala. Rep. 424; Wier v. Davis, 4 Ala. Rep. 442, do not bear 
on the case. The right which the sheriff sells, is the title of 
the defendant in execution, and we cannot well conceive a 
more palpable contradiction of terms, when it is said the pos- 
session of the sheriff is adverse to the title of the party, in- 
asmuch as that identical title is the only one which the she- 
riff canconvey. Itis true, the debtor in this case, has no 
concern with the title, as that passed from him at a previ- 
ous day ; at least such is what the case admits, as no ques- 
tion of fraud is raised by the exception. 

2. The cause then stands on the naked assertion, that the 
true owner’s possession and title, is turned into a mere right 
of action, whenever the sheriff, or other executive ‘officer, 
wrongfully seizes it. We cannot think this assertion can be 
sustained to its full extent. It certainly is true, the injured 
party, if he chooses, may elect to consider the sheriff as a 
tort feasor; and if he does so elect, it is quite possible he would 
not be permitted to assign his right of action. But our sta- 
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tutes allow another mode by which the party can be reinsta- 
stated in his rights; by interposing a claim, and make this’a 
release to the sheriff of any action which may accrue to the 
claimant for the wrongful taking. In our judgment, the 
title of a party thus circumstanced, is not turned into a mere 
right of action, until a sale is made by the sheriff, or until by 
lapse of time, or direct disclaimer, he has evinced his deter- 
mination tq hold as an individual, and not as the officer of 
the law. So long as the property remains in the custody of 
the law,no rights are divested or changed, and there seems 
to be no reason of public policy which forbids the transfer of 
title to another, under such circumstances. 

The result of what we have said is, that the levy created 
no legal impediment against the transfer of Reeses’ title to 
the claimant, as a trustee for his wife, and the only effect of 
the levy upon the transfer, was, to clog it with all the legal 
consequences to which the property was liable if Reese had 
not made the transfer. 

Judgment affirmed. 











HARWOOD’S EXECUTORS v. HUMES, use, &e. 


1. One who undertakes to bind a corporation, by the execution of a promis- 
sory note, must show that he had authority to bind it, and that it had the 
faculty of becoming bound for the payment of money. An agent when 
sued upon a contract made by him, can only exonerate himself from lia- 
bility, by showing that he had authority to bind those for whom he assumes 
to act. 


Error to Sumter County Court. 


Assumpsit by the defendant in error against the plaintiff in 
error. The defendant pleaded the general issue, and two 
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special pleas, as follows: and for further plea, &c. &c., be- 
cause they say, that at the time their testator signed the pro- 
missory note, in the plaintiff’s declaration mentioned, he, 
with others, whose names are thereto signed, for a long 
time before had been, and then were, trustees, and agents of 
the Methodist Episcopal Church of Gainesville, a religious 
association of persons, duly incorporated by law, and by vir- 
tue of the powers vested in him as trustee, and agent for the 
above mentioned association, and as trustees, and agents, and 
not otherwise or in any other capacity, he the said Samuel 
M. Harwood, did, in conjunction with his co-trustees, whose 
names are signed to the said note, make and execute said 
note, in the plaintiff’s declaration mentioned, for a debt due 
by the above mentioned corporate association, of which he 
and they were trustees, and agents. All of which facts and 
things were well known to the plaintiff, or party receiving 
said note, which they are now ready to verify, &c. 

And for further plea, &c., say, that their testator, together 
with one John A. Powell, and Francis Alexander, were duly 
appointed a building committee, and clothed with full power 
to contract for the building, and completion of a house of 
worship, for the Methodist Episcopal Church in Gainesville, 
and in the exercise of the powers vested in them, as a build- 
ing committee, for the building of said church, they made 
said note, in the plaintiff ’s declaration montioned, for a debt 
due by the said church, or the members thereof, whose agents 
they were, for work and labor, and materials furnished; for 
the building of said house of worship. All of which facts 
and things were well known to the party receiving said note; 
all which they are ready to verify, &c. 

These pleas were demurred to, and the court sustained the 
demurrer, and judgment being rendered for the plaintiff, the 
defendants now assign for error the judgment on the de- 
murrers. _ 








MerepirT#, for plaintiff in error. 


Mercatre, contra.—The pleas are bad ; because they do 
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not show that the corporation had power to make a contract 
such as this, or to authorize another to make one. Neither 
does it state how the agents acquired their authority, or any 
state of facts, which would bind the principal. 

In the third plea the church is not described as a gprporate 
body ; but who composed the church, and would be liable if 
the plaintiff in error is not, does nat appear from the plea. 
That the plea is bad without these qualities, see 4 Ala. 447; 
2 id. 718; 13 Johus. 307; 17 Wendell, 41; 4 Mass. 595; 7 
Porter, 454. 


ORMOND, J.—The declaration charges the testator of the 
plaintiffs in error, with making the note sued upon, in his in- 
dividual name and capacity. The defence set up is, that in 
making the note,*he was acting asa trustee, and agent of a 
corporation—the Methodist Episcopal Church. The plea 
in which this defence is made is defective, in not alledging 
that he had authority to bind the corporation by his act, and 
that it had the faculty of becoming bound for the payment of 
money. Nor indeed does it appggr that he undertook to bind 
the corporation. So far as we can judge of the note, from its 
description in the declaration, he became bound individually 
for the payment of the money. One who undertakes to 
make acontract, either for an individual ora corporation, and 
contracts in such a manner that his principal is not liable, is 
responsible himself. - If then it appeared, that he undertook 
to bind the corporation, as he shows no authority for his act, 
he would be individually responsible. 

The other plea is equally untenable. It is there alledged, 
that the note was made by the deceased, as the agent of the 
members of the church, but it is not alledged that he had au- 
thority to bind any one by this act, or that any one is bound 
by the act. An agent when sued upon a contract made by 
him, can only exonerate himself from responsibility, by 


showing his authority to bind those for whom he assumes 


to act. Nothing of that kindappears. It is alledged that he 
signed the note by virtue of the power vested in him as one 


- of the building committee. ‘This is not sufficient to show, 


that he had power to charge any one by signing a note as 
thelr agent. Nor indeed does it appear, as remarked in re- 
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ference to the other plea, that in executing the note he as- 
sumed to act as the agent of any one. [Mott v. Hicks, 1 
Cowen, 513; Gillespie v. Wesson, 7 Porter, 451; Lazarus 


v. Shearér, 2 Ala. 723.] 
Let ad judgment be affirmed. 
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1, Ifone person makes a representation to another, who is about dealing with 
him, upon the faith thereof, he shall make it good if he knew it to be false, 
but to induce a court of equity to interfere, insuch a case, it must be shown 
that the misrepresentation was in a matter important to the interests of the 
other party, and that it actuallgdid mislead him. And the same conse- 
quences follow a misrepresentation, if the party made the assertion reck- 
lessly, without knowing whether it was true or false, or even innocently, if 
it operated as a surprise. Buta misrepresentation in a matter of opinion 
and fact, open to the inquiries of both parties, and in respect to which nei- 
ther can be presumed to have trusted the other; unless there be fraud, in 
cases of peculiar relationship or confidence, or where the other party has 
justly reposed upon it, and been mislead, furnishes no ground for relief. 

2. To constitute a case of suppressio veri, there must be a suppression of facts 
which one party is under a legal or equitable obligation to communicate, 
and in respect to which he cannot be innocently silent. 

3. Where there is a peculiar relation of a confidential and fiduciary charac- 
ter, which gives to one of the parties an undue advantage over the other, 
the law requires the utmost degree of good faith in all transactions be- 
tween them ; consequently any misrepresentation or concealment of a ma- 
terial fact, or just suspicion of artifice, or undue influence, will induce the 
interposition of equity, and the vacation of any transaction between the 
parties, under such circumstances. 

4. ‘A contract made by a man of fair understinding, would not be set aside 
merely because it wasa rash, improvident or hard bargain; yet if made 
with a person of imbecile mind, the inference is, that it was obtained by 
circumlocution or undue influence, so as to throw upon the other party the 

onus of showing its fairness. 
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5. Mere inadequacy of price, or other inequality in the bargain, will not in- 
duce a court of equity to avoid it, unless it be such as to shock the con- 
science, and amount in itself to conclusive and decisive evidence of fraud. 

6. Semble, where all the complainants are interested im the principal matter 
stated in the bill, but the bill states a distinct ground for the interference 
of equity, which concerns only one of the complainants, if there is no pray- 
er for relief touching this latter matter, the bill is not multifarious. 

7. The testimony of one whose name appears as a subscribing witness toa 
deed executed about twelve years previously, that ho had nesrecollection 
of ever having seen and attested the deed, and believes he never did, is 
not sufficient to show the deed to be spurious, in opposition to one witness 
who testifies to its execution by the parties, and of others who state cor- 
roborating facts. 

8. Parties and persons interested are competent witnesses in respect to the 
facts and circumstances necessary to lay a foundation for secondary evi- 
dence of a writing, as that a search has been made, and it cannot be found. 

9. The proof necessary to establish the loss of a writing, so as to let in se- 
condary evidence of its contents, must depend upon the nature of the frans- 
action to which it relates, its apparent value, and other circumstances, 
If suspicion hangs over the instrument, or that it is designedly withheld, a 
rigid inquiry should be made into the reasons of its non-production; but if 
there is no such suspicion, all that ought to be required, is reasonable dili- 
gence to obtain the original—in respect to which the courts extend great 
liberality. 

10. Semble; the staleness of the complainant’s demand will sometimes induce 
a court of equity to deny relief, although the statute of limitations may not 
have completed a bar. 

11. Although a contract is entered into under a mistake of law, or fact, yet if 
it was made in good faith—each party possessing equal information, or 
equal means of acquiring knowledge, neither having practised any unfair- 
ness or deception towards the other, a court of equity will not grant re- 
lief. 


Appeal from the Court of Chancery sitting at Mobile. 


Tue plaintiffs in error, Peirre Juzan, John B. Juzan, and 
Gertrude C. the wife of the latter, exhibited their bill against 
the defendant ; the allegations of which, so far as material to 
the understanding of the cause, may be thus condensed. 

In 1795, Daniel Juzan and Louisa Laurendine, the father 
and mother of the complainants, Peirre and John B. inter- 
married in the vicinity of Mobile, then part of the province of 
West Florida, and under the dominion of the King of Spain. 
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About the time of this marriage, Baptiste Laurendine, the 
father of Louisa, conveyed to the father and mother of the 
the complainants, a tract of land, since known as the “St. 
Louis” tract, containing about two thousand acres. This 
land is particularly described in the bill, appears to lie on the 
west side of Mobile river, and within a short distance of the 
city. The conveyance was.made according to the forms of 
the Spanish law, and provided that the land should be held 
by the grantees, during their joint lives, then by the survi- 
vor until his or her death ; afterwards in fee simple to the 
children of the marriage. _These children were the two male 
complainants, Louisa J., now the widow of Henry Gunnison, 
and Ament, the wife of the defendant. 

Soon after the conveyance was thus made, the grantees 
removed upon the Jand, and continued their residence there 
for ‘thirty years, and more, and until ‘their death, respec- 
tively. The Spanish civil law, independently of the 
terms of the deed, inhibited a conveyance by the husband 
and secured the inheritance to the children ; yet Daniel Ju- 
zan fell into the common error, that after the possession of 
the country west of the Perdido, was taken by the United 
States, in 1813, that marital rights to property originating 
previously, though created by contract, were tacitly abroga- 
ted, and the husband became invested with an unincumbered 
title. 

In September, 1815, D. Juzan executed adeed by which 
he divided his property amongst his children; to Peirre, he 
conveyed one hundred and sixty acres, including the family 
residence on the “ St. Louis” tract, and known as the “ White 
House.” The donee was then but fifteen years of age, 
though older than his brother and sisters—knew nothing of 
this deed until a short time previous to the commencement 
of this suit—refers to it as recorded in the. Mobile County 
Court, and exhibits a copy. | 

On the 22d April, 1816, Daniel Juzan conveyed the entire 
tract to David Files, in consideration of $3,900, and took 
from him a mortgage, bearing the same date, to secure the 
payment of the purchase money. By a written agreement 
between Files and his vendor, the latter was to retain the 
possession of his residence and the contiguous lands until he 
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was fully paid. ‘The deed and mortgage are both exhib- 
ited. 

Files, after having paid. about $2100 to Juzan, died, in the 
year 1820, and administration of his estate was committed 
to Jeremiah Austill, by the County Court of Monroe, who re- 
ported the estate insolvent, and prayed an order for the sale 
of the lands of the intestate, including the tract in question. 
A decree was accordingly rendered, directing the sale of the 
‘“‘$t. Louis” tract, and commissioners appointed to execute’ 
it; at that sale, the defendant became the purchaser, at the 
sum of eight hundred dollars, and received a deed, which is 
exhibited. 

Although their sisters were educated by an aunt, after the 
death of their mother, the complainants were brought up in 
ignorance—Peirre can with difficulty read plain print, and 
write his name mechanically; John B. can neither read or 
write. , 

Defendant was well educated, and when he grew to man- 
hood took high rank in society for intelligence and gentle- 
manly bearing. When he married their sister, complainants 
confided in him to an unlimited extent, and looked up to him 
for counsel and advice. 

D. Juzan was dead several years before the sale above sta- 
ted, under the decree of the Orphans’ Court; and it was 
agreed between the defendant and Austill, that the former 
should pay the children of the mortgagee what was due on 
the mortgage, for principal and interest. After the purchase 
by the defendant, he came to see the complainants, remark- 
ing that he had a complete title to the land, and that they 
were entitled to a part of the’ mortgage money—offered to 
give them in lieu of their interest $100 and twelve acres of 
land, each, so as to include the old homestead of their father. 
Complainants were attached to the place, and confiding in 
the justice of the defendant, accepted his offer. 

John B. sold the land assigned to him to G. W. Owen, and 
a deed was made by the defendant to his vendee. No deed 
has ever been made to Peirre for the part allotted to him ; de- 
fendant has put him off from time to time, saying it was in- 
convenient, &c.; but when informed that this suit was about 
to be brought, expressed his readiness to make a title. 

. 84 
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Up to September, 1831, defendant sold parts of the land 
to different purchasers for large sums of money; about that 
time, or a little previous, he discovered for the first time, the 
marriage settlement above recited, written in the Spanish 
language, and caused it to be translated into English. The 
original cannot be found, unless it is in the defendaut’s pos- 
session, and thereupon he is called upon to exhibit it. 

There is registered in the county court of Mobile a deed 
purporting to have been executed by the complainants, and 
Henry Gunnison and Louisa his wife, on the 24th Septem- 
ber, 1831, by which the grantors convey to the defendant 
the “St. Louis” tract of land, in consideration of $1500 paid 
tothem. Now, although this deed is attested by two wit- 
nesses, acknowledged and recorded in due form, the complain- 
ants have no recollection of ever having executed it, or any 
other conveyance for the lands embraced by it, and there- 
fore deny that it is genuine. Complainants intended, about 
the time referred to, to have executed a quit claim: deed in 
favor of Philip McLoskey, and if the deed thus recorded was 
ever executed by them, they affirm that it was under 
the impression, induced by the defendant’s representation, 
that it was another instrument, which they were willing to 











sign. 

Complainants deny that they ever contracted with the de- 
fendant for land, except the two twelve acre lots which they 
agreed to receive in payment of the amount due them on the 
mortgage from Files. Further; they never acknowledged 
the deed of September, 1831, and call for the production of 
the original. . 

The bill concludes with a prayer, that the deed last refer- 
red to, may be delivered up by the defendant and cancelled ; 
that the defendant may be required to present a full account 
of all sales he has made of parts of the land; that he may 
be required to pay over to complainants their share of all the 
monies received, or to be received on account of such sales, 
and execute to them good and sufficient titles to one half of 
‘so much of the “St. Louis” tract as remains unsold. Also, 
that such further relief may be granted as may be equitable 
and proper. 

The defendant answered the bill at length, admitting the 
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marriage of the complainant’s father and mother, in 1795, 
the death of the latter in 1812, and the former in 1825, leav- 
ing the four children mentioned in the bill; that the “St. 
Louis” tract was possessed and claimed by John Baptiste 
Laurendine, senior, the father of the complainant’s mother. 

In 1799, the grandfather made a will, distributing his real 
and personal estate among his children, appointed his son, 
John Baptiste Laurendine his sole executor, and died the 
same year, leaving six children, viz: his executor, Harry, 
Peter, Edward, Barbary, and Victor. In 1808, the executor 
of the elder Laurendine, applied to Antonio Salazor, com- 
mandant residing at Mobile, for a sale and division of all the 
estate of the testator, and an order was granted accordingly. 
The real and personal estate of the testator, on the 30th 
June, 1808, in obedience to the order, was offered at public 
sale, and the father of the complainants, among other things, 
purchased the ‘St. Louis” tract for $500. 

It isadmitted that D. Juzan concluded to give his -proper- 
ty to his children, and on 3d September, 1815, executed a 
deed to the complainant, Peirre, for one hundred and sixty 
acres, of land, including his dwelling, and distributed the resi- 
due of his estate amongst his other children. The sale to 
Files is admitted, as alledged, as also the execution of the 
mortgage to secure $3,400, the balance of the purchase mo- 
ney unpaid; but defendant is ignorant of any agreement be- 
tween the mortgagor and mortgagee, that the latter should 
retain the possession. 

In 1816, David Files filed a bill against Daniel Juzan and 
his son Peirre, to vacate the deed to the latter, and a decree 
was accordingly rendered, declaring the same to be void, and 
vesting the title in the complainant in that suit. On the 20th 
October, 1820, Files died intestate; Austill was appointed 
his administrator by the County Court of Monroe, and on his 
application a decree was rendered, requiring the sale of the 
real estate in question, upon the ground that the personal 
property was insufficient to pay thedebts. Accordingly the 
same was sold by commissioners appointed for that purpose, 
on the first Monday in June, 1825, and the defendant became 
the purchaser for $855—the sale was confirmed, the purchase 
money paid, and adeed duly executed, 
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Files paid upon his purchase, of principal and interest, about 
$2,000, at different times, leaving a large balance unsatisfied. 
Defendant denies that he made any agreement with Austill, 
or assumed any obligation not arising out of the condition of 
the purchase and the character.of the mortgage. In addi- 
tion to the amount paid by the defendant to the administra- 
tor of Files, and what was due on the mortgage, the defend- 
ant paid F’. W. Armstrong more than two thousand dollars 
for a lease which Daniel Juzan had made of the land, with 
the privilege of making brick, and cutting wood thereon. 

After the defendant’s purchase, he proposed to the children 
of D. Juzan, to contribute their proportion, and come in and 
hold the land in equal shares of one quarter each. Gunni- 
son, in right of his wife, accepted the proposition, and at his 
request, a deed was executed to William R. Hallett, as agent 
of Robert Wilson, in payment, or as security for money bor- 
rowed of the latter. 'The complainants declined to come in- 
to the arrangement, saying that they only wanted a few 
acres, embracing the ‘White House ;” thereupon the de- 
fendant agreed to convey to Peirre and John B. twelve and 
a half acres each, including the residence of their father, and 
to pay each of them 125 or $150, the precise sum not recol- 
lected, in full of all claim under the mortgage, and to the 
land. 

Defendant has always been willing to execute a deed to 
Peirre for his twelve and a half acres, and the only time he 
ever asked for a deed, the defendant requested him to call at 
his house, and he would draw it up and execute it. John 
B. sold his land to G. W. Owen, or A. S. Lipscombe, in 
1825, and requested the defendant to make a deed to the 
purchaser, which, if he has not done, he is willing to do. 

The deed executed on the 24th September, 1831, by Gun- 
nison and wife, and the complainants, was obtained under 
the advice of counsel, as the easiest mode of carrying into 
effect the previous contract of the parties. It is in form a 
quit claim of all the grantors to the defendant—was executed 
on the day of its date, in the presence of the witnesses who 
attested it, and was acknowledged before James G. Lyon, 
clerk of the Circuit Court of Mobile. 

In November, 1831, Files’ heirs, and Thomas Johnston 
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supposing that they had a better title than the defendant, un- 
der a pretended contract with D. Juzan, filed a bill in Chan- 
cery against the heirs of the latter. The defendant employ- 
ed counsel and defended the suit, but the complainants took 
ng, interest in the matter—regarding themselves as mere for- 
mal parties. ‘To enable his counsel, the late John Elliott, to 
prepare his answer to the bill, and make defence to the same, 
the defendaut thinks he handed him the deed which he re- 
ceived in 1828, from the commissioners who executed the 
decree of the Orphans’ Court, as also the deed of September, 
1831. He has not had these deeds in his possession since he 
filed his answer in that case—none of the pape®s pertaining 
to that suit.are to be found in the file, or elsewhere within 
his knowledge. After the most diligent and thorough search 
the deed of 1831, cannot be found among Mr. Elliott’s pa- 
pers, or in the Circuit Court, or Court of Chancery. The 
defendant affirms, that that deed was the only one ever exe- 
cuted by D. Juzan’s heirs, save a deed which they made in 
December, 1830, upon compromising a dispute with Mc- 
Loskey, in respect to some lot in Mobile, of which the latter 
was in possession. 

No marriage settlement, of which the defendant is inform- 
ed, was ever executed by the elder Laurendine. In 1832, 
the late Samuel Acre handed to the defendant a paper writ- 
ten in the French language, together with another belonging 
to the Chostang family. The first named paper Mr. A. said 
Was. an agreement between D. Juzan and wife, in con- 
templation of their subsequent marriage, to make common 
stock of all they had, subject to the control of the husband, 
and final disposition of the survivor. Mr. A. and Mr. Elliott 
both concurred in the opinion that it was of no effect—this 
conclusion the defendant then and still believes, was correct. 
On the same day on which Mr. A. handed the defendant the 
paper, the latter thinks he informed Peirre what Mr. A. said ; 
and afterwards gave the same information to John B. He 
has never misrepresented the character of that paper, and has 
it now ready to produce. It did not restrict the right of D, 
Juzan to alien the land, and consequently does not avoid the 
sale to Files; but is the only instrument of which the de- 
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fendant has any knowledge, which bears any resemblance to 
what complainants in their bill call a “ marriage contract.” 

The defendant insists; that the “St. Louis” tract, includ- 
ing what he paid to Armstrong for the lease, cost him quite 
as much as it would have sold for in 1825, or several yegrs 
afterwards; that the offer to Juzan’s heirs was made in good 
faith, and rejected by them with a knowledge of facts necgs- 
sary to have enabled them to form an opinion. He denies 
all misrepresentation or fraudulent concealment, or that com- 
plainants, or any one else, ever executed a deed in his favor, 
without understanding its import. Admits that complain- 
ants and d&fendant have been on friendly terms ; that they 
had confidence in him, &c.—he assisted them willingly, and 
they are now really indebted to him for money lent them. 
Admits that he sold parts of the “St. Louis’ tract, both pre- 
vious and subsequent to 1831, but submits to the court that 
he should not be required to exhibit an account until it should 
be determined that the complainants are entitled to the relief 
they seek. 

The complainants never (that the defendarit heard,) ex- 
pressed dissatisfaction with the deed of September, 1831, or 
the contract that led to it, until a few weeks before the com- 
mencement of this suit; and their dissatisfaction it is believ- 
ed was produced by the interference of others. In his an- 
swer, the defendant prays the benefit of a demurrer. 

Upon the coming in of the answer, the complainants, by 
leave first obtained, filed an amended bill, in which it is 
alledged that the elder Laurendine, and his wife Louisa, 
made their respective wills ; by which each bequeathed and 
devised to the other, one half of his or her estate, and the 
other half to their children. Previous to the 7th June, 1808, 
the testator and testatrix died, leaving their son John B. Lau- 
rendine jr. sole executor. On that day the executor applied to 
Salazar, the Spanish commandant at Mobile, to appoint 
guardians to the minor children of the testator and testatrix, 
that he might, under their respective wills, make an invento- 
ry and division of the estate ; the application was granted, 
and the executor appointed the guardian. Accordingly, on 
the 27th of the same month, the executor, in the presence of 
several persons of Mobile, proceeded to make an extra-judi- 
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cial inventory and appraisement of the estates in conformity 
to the provisions of the will: that although the “St Louis” 
tract had been given to the complainant’s mother on her mar- 
riage, yet it was brought into the “inventory and appraise- 
ment” as part of the estate of the testator or testatrix, and 
disposed of as the other property. Whether this was done 
according to the Spanish laws to entitle the. complainants 
“to obtain a portion of the remainder of the property,” com- 
plainants are wholly uninformed. The complainants’ mo- 
ther received upon the division as follows, viz: the “St. 
Louis” tract valued at $500; one negro woman at $310; 
24 head of cattle at $138; and paid to the executor $220 


-and some cents, so as to equalize the shares of the legatees. 


It is insisted that the share thus allotted to their mother be- 
came her separate estate, and descended to her children, un- 
impaired by any sale or transfer of D. Juzan. Asan excuse 
for not alledging these matters in the original bill, it is said 
that the complainants were only informed of them by the 
answer. 

The answer to the amended bill admits that the wills and 
proceedings by the executor are correctly narrated. Denies 
that there was any settlement of the “St. Louis” tract up- 
on Mrs. Juzan, affirms that it was rightly appraised and brought 
into the division. 

It is denied that there was any agreement that the land 
should be the separate estate of the complainants’ mother. 


.The sale was public—all persons were authorized to bid, and 


other persons, as well as Laurendine’s heirs, did buy proper- 
ty. D. Juzan’s purchase, and the cash payment made by him 
to the executor, vested in hima complete title to the land in 
question, and authorised him to sell it at pleasure. 

Upon exception taken to the sufficiency of the answer, the 
defendant answered further, stating that he did believe when 
he purchased the estate at the commissioners’ sale, that he 
acquired a complete.title, subject to the payment of the sum 
due upon the mortgage by Files to Juzan. By a calculation 
made when it was proposed to settle with the complainant’s 
further interest under the mortgage, it was ascertained that 
twelve or fifteen hundred dollars was dite them; but they 
said they only wanted twenty-five acres of land. Complainants 
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and defendant differed seme twenty-five or fifty dollars, as 
to the amount claimed by the former to make up with their 
land, what they considered an equivalent for their share of 
what was due on the mortgage, and it was finally agreed that 
they should have two hundred and fifty ‘dollars. ‘The de- 
fendant then and still considers that sum of money, and the 
twenty-five acres assigned the complainants a fair equivalent 
for the complainants’ claim—that part of the land was re- 
garded most desirable in point of location ; besides it embrac- 
ed all the original improvements made on the tract. 

Defendant cannot speak positively as to the circumstances 
attending the execution of the deed, but his best recollection 
is that the complainants executed it at his house—thinks the 
name of John B. Juzan was written at his request by James 
G. Lyon—believes Lyon and Gilbert C. Russell were both 
present—that the deed was prepared by the former and taken 
to the house of Gunnison, one and a half miles from the de- 
fendant’s home, where Gunnison and his wife executed it. 
Defendant cannot recollect whether the probate of the deed 
was made at the time and place of its execution; but the 
whole matter fust have transpired in a short time, as the 
deed purports to have been made on the day of its execution, 
and received in the office of the clerk of the county court 
two days thereafter, for registration. The writings referred 
to in the pleadings, are exhibited by the respective parties, 
or alledged to be lost. 

Much testimony was taken, as well by the complainants 
as the defendant, but it is not necessary here to recite it, as 
it is sufficiently noticed in the arguments of counsel, and in 
the opinions of the court. 

The decree rendered upon the hearing of the cause, pre- 
sents the following points, viz : 

1. The complainant objected to the testimony taken at 
the instance of the defendant, which merely proves his good 
character ; the decision of the question being regarded so un- 
important, was waived by the court. 

2. Charles D. Godbold, a witness for the defendant, testi- 
fied that Gilbert C. Russell, whose deposition had been taken 
at the complainants’ instance, informed him that he was in- 
terested in the plaintiff’s success in this suit ; complainants 
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objected to this testimony of Godbold, because the inquiry 
should first have been made of Russell, whether he made 
such a statement to the witness. This objection was sus- 
tained. 

James G. Lyon’s deposition was taken at the complain- 
ant’s instance, and afterwards by the defendant ; the com- 
plainants moved to exclude the latter, upon the allegation 
that it contradicted the first, and the inconsistency should be 
explained. The chancellor was of opinion that the deposi- 
tions were consistent with each other—true the last was 
more full, but this was satisfactorily accounted for; and 
therefore overruled the motion to suppress. 

4. The defendant’s answer, it was agreed, should be re- 
ceived as an affidavit of the loss of the deed of September, 
1831, yet it was insisted that its loss was not sufficiently ac- 
counted for, and the testimony to prove its contents should be 
rejected as secondary. This objection was overruled. 

5. It was objected that the decree rendered in 1816, at the 
instance of David Files, setting aside the deed from D. Ju- 
zan to the complainant, Peirre, was inadmissible, because 
there was no bill or other papers on file in such a cause. 
The chancellor thought that the existence and loss of such 
papers might be shown by parol testimony ; and that the evi- 
dence of the Hon. William Crawford, that such a suit was 
commenced and prosecuted by him as counsel, up to the ren- 
dition of the decree ; together with a copy of the decree cer- 
tified by the register to be a complete transcript of all the pa- 
pers in the cause, was sufficient proof to the point. 

Touching the merits of the case, it was adjudged, 

1. That the marriage settlement alledged in the bill has 
not been established by proof. 

2. That the settlement which the answer describes as traus- 
lated from the Spanish language, if available, is not attempt- 
ed to be set up by the complainants, and must therefore be 
placed out of view. 

3. The property, at least the real estate purchased by D. 
Juzan in 1808, at the sale under his father-in-law’s will, vest- 
ed in his wife, and at her death was transmitted to her chil- 
dren, subject only to the curtesy of the husband. 

4. Although the sale from D. Juzan to Files may not have 
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passed the fee, yet the purchase by the defendant at the com- 
missioners’ sale ; the purchase of Armstrong’s lease, and his 
offer to. Gunnison and the complainants to contribute equal 
portions to reimburse his advances, and participate in the pur- 
chase ; the acceptance of the offer by Gunnison, of small 
parcels of the land and money by the complainants, in full 
for their interest ; and the consummation of the arrangement 
by the deed of September of 1831, were decisive, unless suc- 
cessfully impugned, to establish the defendant’s title to the 
property in question. 

5. That the secondary evidence supports not only that 
deed, but the conveyance by the commissioners under au- 
thority of the orphans’ court. 

6. It is concluded that the deed of 1831 was not obtained 
either by fraudulent representation or concealment. If it had 
been a forgery, it-is not probable that it would have been 
placed upon record immediately after it bears date—the tes- 
timony of Russell, that he don’t recollect to have ever seen or 
attested the deed, can’t outweigh the positive and responsive 
answer of the defendant—the depositions of Lyon, Mrs. 
Gunnison, and others, and the fact that the copy upon the 
registry bears evidence of having becn duly acknowledged. 

/ 7. The objection that the deed is not supported by an ad- 
equate consideration, is not well taken—the removal of in- 
cumbrances, disembarrassing of the title, and the purchase 
of a right which the most eminent counsel regarded as doubt- 
ful, all constitute.an adequate consideration. 

8. Although the complainants may have been persons of 
‘but little information, subject to the defendant’s influence, 
there is noevidence of abused confidence. The division and 
sale of the estate of the-grand-father, Lauredine, the marriage 
settlement (if any) were alike accessible to all. ‘There was 
at most, nothing more than a mere mistake as to the facts on 
the part both of complainants and_defeidant, against which 
Equity will not relieve. 

9. Lapse of time since since complainants’ rights accrued, 
without any proof that the defendant attempted to keep them 
in ignorance, isa barrier to relief in equity—they have not 
only not complained, but have sanctioned the defendant's ti- 

- tle, and must now yield to it, The statute. of limitations 
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might be successfully pleaded to an action at law, to try the 
title, and by an ology, operates a bar in equity. 

It was accordingly decreed that upon the defendant’s exe- 
cuting deeds before the register, pursuant to the agreement 
between the complainants and himself, for twenty-five acres 
of-ground, then the bill be dismissed, and each: party pay his 
own costs. 


J. Gay e, for the plaintiffs in error, insisted, that the title 
to the land in question vested in the heirs of Daniel Juzan, 
upon the death of their mothcr, and Files aequired nothing 
more than an estate for the life of his vendor. 

Mrs, Juzan acquired the land under the will of her father; 
and its destination was controlled by the Spanish law, in 
force in the province of West Florida, in 1808, when she 
received it. By that law, the property which a wife brings 
to her husband in marriage, is called dowry; what the hus- 
band brings is called arras, or in Latin, donatio propter nup- 
tias. [1 Partida’s, 507-8 ; Civil Code, Art. 2317-8.] Al- 
though the husband may ‘cantral these donations for the 
maintenance of himself, his wife and family, yet he cannot 
sell or alien them. [1 Partidas, 514; Civ. Art. 2337 to 2342.] 

The paraphernalia of the wife, though it constitute no 
part of her dowry, is her separate estate, subject to her- con- 
trol only, and the property of the husband is bound, as if by 
mortgage, for its restitution. [Civil Code, Art. 315.] 

A contract at or before marriage, that the survivor shall 
succeed to the property brought in by each, cannat be exe- 
cuted if there are children—in such case the survivor will 
only be entitled to a life estate. [Partidas, 530, 531. The 
dowry and paraphernalia upon the death of the wife, descend 
to her heirs; if they are children, and under age, the father or 
mother may retain them for their suppoit: but it can neither 
be sold nor dissipated. [Partidas, 540-1; Civ. €. Art. 2353. ] 

So the property of married persons is also considered as 
common, or separate. The latter is what either party brings 
into marriage, or acquires during its continuance, by inheri- 
tance or donation ; while common property: is the acquisition 
of the husband in any other manner, during the continuance 
of the matrimonial connection. [Civil Code, Art. 2314.] 
Where lands are purchased with dotal funds, they retain the 
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character of the money they represent. [Civil Code, Art. 
2336. ] 

These authorities show, that the land received by D. Ju- 
zan, upon the division of the estate of his wife’s father, 
whether bid in at public sale, or not, was her property, and 
could not be aliened by him, so as to defeat the right of his 
wife’s children. But the Spanish law, as it respects real es- 
tate, is not materially different from our own; and whether 
the rule of decision be furnished by the one or the other, the 
result will bethe same. ]1 Johns. Ch. Rep. 450; 2 Story’s 
Eq. 456, $ 1210.] 

One who purchases from an’ agent, or of a person who pro- 
fesses to sell under a power, acquires no title, if there was no 
authority to sell. [4 Wend. Rep. 474.] And a purchaser 
with the knowledge of a trust, or an equity, is chargeable 
with notice, and stands in the situation of his vendor. [1 
Johns. Ch. Rep. 557, 566; 1 A. Ky Marsh. Rep. J165.] A 
purchaser who would avail himself of a want of notice, must 
explicitly and positively deny notice, though it is not charg- 
ed in the bill. [1Johns. Ch. Rep. 302; 7 Id. 65; 8 Cow. 
Rep. 361; 1 Hop. Rep. 48.] He must also be a complete 
purchaser, that is, must have paid the money and obtained a 
conveyance. [1 Johns. Rep. 64, 67; 5 Litt. Rep. 62; 7 
Monr. Rep. 599; 3 Leigh’s Rep. 426.] Now although the 
complainants may have assented to the defendant’s purchase 
at the sale under the decree of the Orphans’ Court, they are 
not estopped from setting up a paramount title in themselves 
and showing that the concession made by them, in acknow- 
ledgment of his title, proceeded from a misapprehension of 
their rights, [7 Johns. Rep. 157 ; 7 Cow. Rep. 637 ; 7 Wend. 
Rep. 401.] 

If, however, the title was in D. Juzan, the conveyance to 
his son of a part of the land, transferred a title to the donee, pro 
tanto, and the decree rendered in 1816, by which that deed 
was set aside, is of no validity ; and must, in the condition of 
the record, be treated as a nullity. [Gresly’s Eq. Ev. 109, 
319; 1 Phil. Ev. 396, 398 ; Com. Dig. p. 85.] 

It is insisted that the deed of 1831, which the defendant 
sets up as a renunciation of the complainants’ right to the 
land in controversy, was never executed, or if it was, the 
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execution of it by the tomplainants was induced by the fraud 
of the defendant. The registration of the deed, was nothing 
more than prima facie evidence that it was regularly proved 
and recorded ; but this presumption was repelled by the tes- 
timony of Russell and Lyon in their depositions for the com- 
plainants, and the genuineness of the deed should be estab- 
lished by other and independent evidence. [4 Johns. Rep. 
161; 3 Johns. Cases, 234. ] 

Where a deed has been lost or destroyed, it should. be 
shown that a diligent. search has been made for it in the 
place where it was likely to be found, or the loss or destruc- 
tion should be shown by positive proof. [1 Stark. Ev. 386, 
n. 2ed.7.] Ifthe party to whose possession it was traced 
is dead, application should be made to his representatives, 
and a search made amongst his papers, and some one who 
has charge of them, examined. [Id. ; Greenl. Ev. 595; 3 
Phil. Ev. 1227; 16 Johns. Rep. 193.] Not only should it 
be shown that the proper means have been used to recover a 
paper, but its contents should be proved by satisfactory evi- 
dence. [Id. 593.] If there is reason to believe that the in- 
strument is designedly withheld, or its production would 
prejudice the party who claims a benefit from it, in the one 
case, secondary evidence should not be admitted, in the oth- 
er, the most convincing proof of loss should be required. [3 
Phil. Ev. C. & H.’s Notes, 1222-3-4.] None of these requi- 
sitions have been complied with in the present case. 

It may be fairly presumed, that the deed has been design- 
edly withheld. ‘There was no reason why it should have 
been placed in the hands of Elliott, to enable him to 
defend the suit of Johnston and Files’ heirs against the 
defendant, and the complainants. The bill shows that 
it could not have afforded any aid in the defence. It issome- 
what remarkable, that every paper that could be.of service to 
the defendant, if the statements in his answer are true, and if 
untrue, would have been available for the complainants, are 
said to be lost. The deposition of Chastang shows, that the 
deed of 1831, was in defendant’s possession after the com- 
mencement of this suit, and there can be no doubt but its 
loss is a mere pretence. 


The deed of 1831 is not proved. Lyon does not state 
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that it was acknowledged before him, and Russell avers that 
he never attested it. Mrs. Gunnison does not speak from her 
own knowledge of its execution; for she says that the com- 
plainants were not present when she signed it. But if the 
genuineness of the deed was conceded, then it is insisted 
that it is not supported by a sufficient consideration. 'The 
testimony of Newbold and Russell shows that the land was 
worth from $5,000 to $20,000, in 1825, and the value of the 
twenty-five acres was $750—not more than one half their 
interest in the sum due them from Files’ estate, if the sale 
made by their father had been obligatory upon them; and 
not above one-tenth their interest in the St. Louis tract. 
The answer of the defendant is irresponsive to the bill as it 
respects the complainants’ interest, its value, and the offers 
he made to them. [Ala. Rep. 333.] The fransaction is one 
of gross inadequacy of consideration, and must for that rea- 
son fail. [3 Wend. Rep. 626. ] 

The defendant supposed: that his title to the land was com- 
plete, by his purchase under the decree of the Orphans’ Court 
of Monroe, and the payment of what was due on the mort- 
gage of Files to Daniel Juzan. This is indicated by the 
fact, that he never applied for a conveyance, or quit-claim 
from the heirs of Daniel Juzan earlier than 1831, though he 
previously sold parts of the land to different persons; by the 
amended answer, which sets up no other contract than that 
in respect to the extinguishment of the mortgage ; as well as 
by the additional fact, that it is not pretended that Gunnison 
made an agreement for the adjustment of his interest previ- 
ous to 1831. See R. G. Gordon’s deposition as to Elliott’s 
opinion of Daniel Juzan’s title. 


E. S. Darcan and P. Puuiuurrs, for defendant. The de- 
murrer to the bill should have been sustained, because it sets 
up two titles—one in favor of the complainants and their sis- 
ters, and the other vesting an exclusive interest in Peirre Ju- 
zan under a deed made by his father in September, 1815. 
‘Toenforee the latter, but one of the complainants could sue, 
and the misjojnder is fatal. [Story’s Eq. Pl. 392; 8 Peters’ 
Rep. 123.] 

Although the original bill supposes that the ‘St. Louis” 
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tract was settled upon the complainants’ mother by a mar- 
riage settlement, the amendment abandons this ground, as- 
sumes that the:land was given to their mother by her father, 
and that the executor brought it into the appraisement to en- 
able her to obtain her portion of the residue of the estate. 
Neither the original or amended bill are thus far sustained by 
the proof. ‘The will of Laurendine shows that he, and. not 
his daughter, Mrs. Juzan, was the proprietor of the land in 
question. ' 

The sale and adjudication of the estate of the testator, 
Laurendine, by the executor, was nota mere division under 
the will, but invested the purchaser with all the title of the 
testator. [Civil Code, Art. 2585-6, 2600-2-3.} Not -only 
the beneficiaries under the testator’s will purchased the pro- 
perty, but some of it was bought by strangers; this is quite 
sufficient to show that the auction was intended as a sale. 
There is no evidence to prove that Mrs. Juzan authorized her 
husband to invest her credit in the purchase of land and oth- 
er property, or that she ever assented to it. If her money 
was used, upon the dissolution of the marriage, perhaps the 
property purchased would be liable to its reimbursement, yet 
this burthen being removed, the purchasers title could not be 
affected. [8 Mart. Rep. N. 8.179; 5 Louis’ Rep. 89; 17 
Ves. Rep. 56; 18 Id. 499.] But the frame of the bill does 
not authorize relief upon the ground that the. husband has 
converted the paraphernal estate. 

Assuming, however, that the land was the separate estate 
of Mrs. Juzan, it may be asked, what then is the condition of 
the parties? Daniel Juzan, acting under the prevailing im- 
pression that a change of government at Mobile, from Spain 
to the United States, destroyed the pre-existing state of things, 
even as it respected the tenure under conttact, sold the “St. 
Louis” tract to Files in 1816; the latter consulted counsel, 
who pronounced the title good, and under such. circumstan- 
ces, the sale conveyance and mortgage were made. See tes- 
timony of Judge Crawford and others, 

Judge Crawford states, that he filed a bill in 1816, as the 
counsel of Files, to set aside the conveyance made by D. 
Juzan, to his son, of a part of the land, and that the decree 
offered as evidence was rendered on that bill. Austill, in his 
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testimony, states that after the death of Files and Juzan, the 
heirs of the latter employed D. Rust, a member of the bar to 
prosecute a suit to foreclose the mortgage which Files had 
executed for the unpaid purchase money; the personal es- 
tate of files was insufficient to pay its debts, and witness, as 
the administrator, upon representing and proving that fact ac- 
cording to law, to the court from which he obtained his ap- 
pointment, obtained an order to sell the lauds in question. 
They were accordingly sold, in obedience to the decree, and 
the defendant became the purchaser, subject to the mortgage, 
paid the purchase money, and received a conveyance in June, 
1828. 

Defendant paid for his purchase at the commissioner’s sale, 
and to extinguish Armstrong’s lease on the land, about $3000 ; 
there was due on the mortgage about $3100. The defend- 
ant proposed that the complainants and Gunnison, in right of 
his wife, should contribute equal portions of the sum he had 
paid to disencumber the land, and be jointly and equally in- 
terested inthe same. Gunnison assented, but the complain- 
ants declined the offer, and accepted in full satisfaction of 
their interest, twenty-five acres of land, and $250. The 
consideration paid by the defendant was a just equivalent. 
In proof of which, and the foregoing facts, see testimony of 
Mrs. Gunnison, Newbold and Austill. 

It is not pretended that there was any fraudulent conceal- 
ment on the part of the defendant, previous to 1831. The 
complainant, Peirre Juzan attained his majority in 1821, and 
the sertlement consequent upon the defendant’s purchase oc- 
curred in 1828. 

‘The employment of counsel to foreclose the mortgage, af- 
ter the death of Files and the elder Juzan, and the subsequent 
settlement with the defendant, are implied admissions of the 
sale to Files, and estop the complainants from denying its va- 
lidity. Besides, the acquiesence of Peirre, for so long atime 
in the decree which sets aside the deed from his father to 
him must now prevent him from controverting it ; especially 
as he does not alledge ignorance of its existence. 

If one permit, encourage, or acquiesce in a sale, he shall 
be bound, if there be a valuable consideration, although he 
be an infant, or feme covert. And the same consequence 
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follows where the representation has been made through mis- 
take. [1 Vern. Rep. 137; 2 Id. 239; Sugden on Vend. 
522; 1 Johns. Ch. Rep. 354; 2 Brown’s Ch. Rep. 388.] 

Equity will not interfere against a bona fide purchaser for 
a valuable consideration, on the ground of accident. {[1Sto- — 
ry’s Eq. $ 108.] Nor for a mistake of fact, where each par- 
ty is equally innocent—whether the mistake was mutual ‘or 
unilateral. [Sugden’s Vend. 297-9; 2 Atk. Rep. 8; 2 Sto- 
ry’s Eq. 168; 6 Johns. Ch. Rep. 166.] Nor where a party 
has acted in ignorance of his title upon a mistake of law. [1 
Story’s Eq. $ 139.] 

The defendant is‘entitled to occupy Files’ position of a 
purchaser, against whom it is not pretended any suspicion of 
unfairness lies. [1 Johns. Ch. Rep. 213; 3 Id. 147 ; 4 Bibb’s 
Rep. 482; 1 Gill & Johns. Rep. 273.1] 

The deed which was executed by the complainants, and 
Gunnison and wife, on the 24th September, 1831,is shown 
by the answer of the defendant to have been lost, and the 
answer is agreed to be taken as his affidavit. The prelimi- 
nary proof was ample to let in secondary evidence of its con- 
tents; the defendant was the custodian of the deed, as well 
as its proprietor. [8 Porter’s Rep. 535; 9 Id. 39; 2 Ala. 
Rep. 61; 5 Id. 439; 6 Id. 589; 7 Id. 126.] Mrs. Gunni- 
son and Lyon prove its execution. Russell’s deposition shows 
that he is solicitous for the success of the complainants. Mrs. 
Gunnison says he is urging the prosecution of the suit, and 
Godbold says he informed him, in March, 1844, that he was 
interested to the amount of $5,000 in the complainants’ re- 
covery. 

Files was not charged with notice of the proceeding had 
under Laurendine’s will, or of any thing that was shown by 
the Spanish archives. There was no statute requiring them 
to be recorded until 1833. [Clay’s Dig. 503.] If the an- 
swer does not explicitly deny notice, it is enough to say that 
the rule insisted on by the plaintiff’s counsel does not ap- 
ply in this case, where the defendant insists upon a legal 
title. 

The decree in favor of Files against Peirre Juzan operated 
as a conveyance—was acquiesced in for more than twenty 


86 


















682 __ ALABAMA. 

Juzan, et al. v. Toulmin. 
years ‘without cqmplaint, and if once reversible will not now 
be disturbed. - 

It is supposed by the plaintiff’s counsel that the bill filed 
by Johnston and Files against the heirs of Juzan, suggested 
to Mr: Elliott, the defendant’s counsel, the necessity of the 
deed of September, 1831. This conjecture is certainly un- 
founded, as that bill was not filed until November of that 
year. As for the deed, it most probably was attached to the 
answer, or filed with it, and lost simultaneously with all the 
papers in that cause. 

If complainants consented to receive the purchase money 
of Files’ administrator, the covenants in the deed made by 
their father, would be obligatory upon them ; and they could 
not re-assert. a title against Files’ heirs. Equity, instead of 
assisting them, would, under such circumstances, have en- 
joined an action by them. As for the complainant, John B. 
he sold and conveyed the twelve and a half acres, previous 
to the commencement of this suit—thus re-affirming what 
he had before done ; and if Peirre Juzan presented a merito- 
rious case, he could not recover in a joint proceeding. 

There is no pretence for attributing fraud to the defendant 
in expressing the belief that his title was good, when the 
_ mortgage was satisfied—that he had no intention to over- 
reach the complainants is indicated by the offer that they 
should come and participate in his purchase. As for a mere 
mistake in point of fact, we have seen it does not authorize 
the interference of Chancery. But the defendant’s ‘repre- 
sentation did not influence the complainants’ decision, and 
they should not now be allowed to come into court to obtain 
permission to change it. If all other arguments fail, we in- 
sist upon the staleness of the claim made by the bill. 








COLLIER, C. J.—The allegation in the original bill, that 
the “St. Louis” tract was conveyed by John Baptiste Lau- 
rendine, the-elder, to D. Juzan and wife, to the survivor of 
them, and afterwards to the children of the marriage, is not 
supported by the proof; and it may perhaps be inferred from 
the frame of the amended bill, was intended‘to be abandon- 
ed. As a substitute however, for this ground of relief, the 
complainants state that the elder Laurendine and his wife, 
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made their will, by which each bequeathed and devised to 
the other, one half of their respective estates, and the residue 
to their children ; they also alledge the death of the testator 
and testatrix previous to the year 1808, and the proceed- 
ing in that year, under the sanction of the then Spanish com- 
mandant at Mobile, by the executor of their respective wills, 
that an inventory, appraisement and division of the estate 
committed to him might be made ; further, in virtue of these 
proceedings, their mother became invested with a separate 
estate, in which D. Juzan could have no other interest than 
that of a tenant by the courtesy. It is thenalledged that the 
interest which passed by the sale to Files, in 1816, ceased 
with the death of the vendor, in 1825, and the land in ques- 
tion, vested jointly and equally in all his children, as the 
heirs of their mother. 

The complainants admit that they made a contract by 
which they relinquished to the defendant their interest in 
the “St. Louis” tract, influenced by the great confidence 
they had in him, their connection with him, their want of 
education, &c. Further, that there is a deed bearing date 
in September, 1831, which indicates this relinquishment, re- 
corded in the County Court of Mobile; but they deny that 
it was ever executed by them; or if it was, they were misin- 
formed as to its contents, and not being able to read, could 
not inform themselves. 

We will not stop to inquire whether the wife of D. Juzan 
in virtue of the wills of her father and mother, and the conse- 
quent proceeding became invested with an estate which de- 
scended to her heirs, in despite of any alienation by her hus- 
band. “Conceding this to be so, we will consider the trans- 
action of the complainants with the defendant upon the pre- 
tensions put forth by the bill. ! 

It may be assumed, for it is abundantly proved, that the 
complainants were ignorant and uneducated, and reposed 
great confidence in the justice, integrity and sound judgment 
of the defendant. Upon this supposition, we will examine 
the law applicable to the grounds upon which the invalidity 
of the exclusive claim of the defendant is drawn in question. 

It is said to be equally a rule in courts of law and equity, that 
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fraud is not to be presumed, but must be established by proof: 
Not however by mere circumstances of suspicion, leading to 
certain results, but if not by positive and express proof at least 
by circumstances affording strong presumptions. [1 Story’s 
Kq. 199, 200. } 

If one person makes a representation to another, who is 
going to deal in a matter of interest, upon the faith of that 
representation, he shall make it good, if he knew it to be 
false. But to induce the interference of equity in such a 

case, it is not enough to establish the fact of misrepresenta- 
tion ; it must also be shown to have been in a matter impor- 
tant to the interests of the other party, and that it actually did 
mislead him. For if such was not the character and effect 
of the misrepresentation, no prejudicial consequences resulted. 
from it. 

A misrepresentation may be as well by deed or acts, as by 

words ; by artifices to deceive as well as by positive assertions. 
And whether a party misrepresenting a fact knew it to be 
false, or made the assertion without any precise knowledge 
on the subject is immaterial, for the affirmation of what one 
does not know, or believe, to be true, is equally in morals 
and law, as unjustifiable as the affirmation of what is known 
to be positively false. ‘So ifa party innocently misrepresents 
a fact by mistake, it is equally conclusive ; for it operates as 
a surprise and imposition on the other party. But a misrep- 
resentation in a matter of opinion and fact, equally open to 
the inquiries of both ‘parties, and in regard to which neither 
could be presumed to trust the other, unless it be a mere con- 
trivance of fraud, in cases of peculiar relationship or confi- 
dence ; or where the other party has justly reposed upon 

4 it, and has been misled, furnishes no ground for the interfe- 
rence of equity. [1 Story’s Eq. 200 to 212.] 

Nearly allied to the fraud which is perpetrated by sugges- 
tio falsi, is that which is inferable from suppressio veri. To 
constitute the latter, there must be a suppression of facts, 
which one party is under a legal or equitable obligation to 
communicate, and in respect to which he cannot be inno- 
cently silent; because the other has a right, not merely in 
foro‘conscientia, but juris et de jure, toknow. [1 Story’s Eq. 

213 to 224.] en there is a peculiar relation of a confi- 
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dential and fiduciary character, as principal and agent, trus- 
tee and cestui que trust, &c., to prevent the undue advantage 
which the situation of one of the parties gives him over the 
other, the law requires the utmost degree of good faith in all 
transactions between them. If; in such case, there is 
any misrepresentation, or concealment of any material fact, - 
or any just suspicion of artifice, or undue influence, courts of 
equity will interpose, and pronounce the transaction void; 
and as far as possible restore the parties to their original rights. 
[1 Story’s Eq. 224, et post. } i 

In regard to acts done and contracts made by parties afs 
fecting their rights and interests, the general theory of -the 
law is, that in all such cases there must be full and free con- 
sent, in order to make it binding upon them. Hence<it is 
said, that if consent be obtained, by meditated imposition, 
circumvention, surprise, or undue influence, it is to be treat- 
ed as a delusion, and not as a deliberate and free act of the 
mind. For although the law will not inquire generally into 
men’s acts and contracts, to determine whether they are wise 
and prudent, yet it will not suffer them to be entrapped by 
the fraudulent contrivances, or cunning, or deceitful man- 
agement of those, who purposely mislead them. [1 Story’s 
Eq. 227.] 

Mere weakness “of intellect, if the party is compos mentis, 
does not deprive him of the capacity to contract; but imbe- 
cility of understanding constitutes a material: ingredient in 
examining whether a bond, or other contract has been obtain- 
ed by fraud, or imposition, or undue influence ; for although 
a contract made by a man of fair understanding, may not be 
set aside, merely because it was arash, improvident, or hard 
bargain, yet if made with a person of imbecile mind, the in- 
ference naturally arises, that it was obtained by circumven- 
tion or undue influence. [1 Story’s Eq. 238 to 242.] In 
Blackford v. Christian, 1 Knapp’s Rep. 77, Lord Wynford 
said, a bargain into which a weak mind is drawn, under the 
influence of deceit and falsehood, ought not to be held valid. 
And a degree of weakness of intellect far below that which 
would justify a jury, under a commission of lunacy, in finding 
him incapable of controlling his person and property, coupled 
with other circumstances, to show that the weakness, such as 
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it was, had been taken advantage of, will be sufficient to set 
aside any important deed. 

Mere inadequacy of price, or other inequality in the bar- 
gain, is not, it is said, to be understood as constituting per se 
a ground to avoid a bargain, in equity. Courts of Equity as 
well as courts of law, act upon the ground, that every per- 
son} who is not, from his peculiar condition or circumstan- 
ces, under disability, is entitled to dispose of his property 
in such manner, and upon such terms as he chooses; and 
whether his bargains are wise and discreet or otherwise, pro- 
fitable or unprofitable, are considerations not for courts of 
_ justice, but for the party himself to deliberate upon. Where 

however, the inadequacy is such as to demonstrate some gross 
imposition, or undue influence, or, to use an expressive 
phrase, shock the conscience, and amount in itself to con- 
clusive and decisive evidence of fraud, equity ought to in- 
terfere. And gross inadequacy of price, when connected 
with suspicious circumstances, or peculiar relations between 
the parties, affords a vehement presumption of fraud. [1 
Story’s Eq. 240-50; Eaton v Patterson, 1 8. & P. Rep. 9; 
Bozman, et al. v. Dranghan, 3 Stew. Rep. 243. ] 

We have thus concisely stated the law applicable to the 
grounds upon which the contract between the parties has 
been assailed in argument, and have gone quite beyond what 
the allegations of the bill required. It has not been thought 
necessary to cite the authorities upon these points in detail ; 
they are noticed by Mr. Justice Story, in his Commentaries 
upon Equity, and do not lay down the law more favorable to 

She complainants than the summary we have made. 

There is certainly nothing in the proof found in the re- 
eord, to indicate that the defendant made any misrepresenta- 
tion, or suppressed any material fact, which could have influ- 
enced the complainants’ judgment in entering into the con- 
tract with him. It cannot be inferred that he had any infor- 
mation in respeet to the title to the land, of which they were 
not fully in possession.| So far from profiting by his superior 
intelligence, and great influence over the complainants, the 
defendant proposed to them shortly after his purchase at the 
commissioners’ sale, and of Armstrong’s lease, that they should 

participate with him in the land, and become joint proprie- 

















JANUARY TERM, 1846. 687 


Juzan, et al. v. Toulmin. 








tors together with their brother-in-law, Mr. Gunnison, upon 
contributing equal shares of what he had expended in disen- 
cumbering it. The defendant did not deny their right to be 
paid their proportions of what was due upon the mortgage ; 
this seems to have been conceded, and the cash payments 
and conveyance of the twenty-five acres was intended to ex- 
tinguish it. Whatever the defendant may have thought of 
his title, the mortgage being extinguished, it is not material 
to consider, as it is perfectly clear that he did not insist on 
its validity as against the complainants ; but was not only 
willing, “but actually proposed that they should enjoy the 
«“ $t. Louis” tract upon equal terms with himself. In de- 
ciding upon this proposition, we can discover no reason for 
concluding that its rejection was not voluntary ; and the evi- 
dence is altogether satisfactory to show that their consent was 
freely given to the agreement which was entered into, to ac- 
cept two hundred and. fifty dollars in money, and twenty- 
five acres of land, including the family residence, in full sa- 
tisfaction, not only of what was due upon the mortgage; but 
of their claim to the land. This is abundantly shown by 
the testimony of Mrs. Gunnison and Newbold, both of whom 
testify fully and directly to the point. The latter says, up- 
on hearing of the arrangement, shortly after it was agreed 
upon, he advised the complainant to apply to the defendant 
for more land, to which they answered that they had as much 
land as they wanted ; that they had rejected the offer of the 
defendant to take an equal share of the land, upon the pay- 
ment of the same proportion of the purchase money, and were 
perfectly satisfied. In addition it may be said that there is 
nothing to warrant the conclusion that the defendant has 
availed himself of his connection with the complainants, or 
theirconfidence to'gaiy an advantage which they did not freely 
accord. ‘To say nothing of the evidence furnished by other 
witnesses, Mrs. Gunnison explicitly affirms that he has al- 
ways dealt justly with them. 

The defendant must have paid, or made himself liable for 
about six thousand dollars in acquiring the land in question, 
including the sum due on the mortgage, the amount paid to 
Files’ administrator, and to Armstrong on his lease. It is 
difficult to say what was its value in 1825. Mr. Russell 
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says it was probably worth fifteen or twe enty thousand dol- 
lars, while Mr. Newbold puts it down at five thousand dol- 
lars. The truth, we presume is, that unimproved land, situa- 
ted so remote from the city, had no defined value at that ear- 
ly day, but depended rather upon its particular locality, and 
the conjectural estimate which those desirous of purchasing 
might form of the future growth gf Mobile. It is not pre- 
tended that any effort was made by the defendant, or any one 
else, to disparage the title which would be acquired by a pur- 
chaser at the commissioners’ sale ; but it is fairly inferable 
from what seemed to be the opinion as to the title of D. Ju- 
zan, that it was supposed a purchaser would occupy the si- 
tuation of Files’ heirs, and upon the mortgage being discharg- 
ed, would have a perfect title. This being the case, it is 
safer to take the sum at which the defendant purchased, with 
the incumbrance of the mortgage and lease, as a criterion of 
value, than the mere opinions of witnesses at this distance of 
time, no matter how honestly formed. But it cannot be im- 
portant to consider whether the defendant disembarrassed the 
title, and acquired the possession at a sum much below the 
value of the land; for if this was so, be claimed no exelu- 
sive benefit from it, but voluntarily tendered to the defend- 
ants an equal participation in it. 

The proofs in the record do not enable us to determine, with 
any degree of accuracy, what was the value of the twenty-five 
acres allotted to the complainants—its precise location in respect 
to the residue of the tract—the character of its soil, whether 
comparatively inferior, or more fertile—the extent of the im- 
provements, theit cost, &c. Nearly all the witnesses, con- 
cur in the opinion that its situation and improvements made 
it more valuable than any part of the tract of the same extent. 
Perhaps too, not only the complainants, but their sisters also, 
may have placed a higher estimate upon it, because it was 
the parental homestead, in which they had been nurtured 
from their earliest cYfidhood. Whatever may be the truth 
of the case, it cannot be assumed that in the transaction be- 
tween the complainants and defendant, there was such un- 
conscionableness or inadequacy of consideration given for 
what the former yielded. up, as would “ shock the consci- 
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ence, and amount in itself to conclusive or decisive evidence 
of fraud.” 

What has been said will show that there was no meditat- 
ed imposition, circumvention, surprise, or undue influence in 
the sense in which the law understands these terms, and it 
cannot therefore be said that the complainantsewere beguiled 
into a contract which their better informed judgment would 
have repudiated. It is not alledged that the complain- 
ants are persons of such imbecile intellects as to require 
a Court of Equity to scan their contracts with unusual care, 
or guard their interests with extraordinary circumspec- 
tion—the want of education and information is the extent to 
which the allegation and proofs go. 

Can the complainants all unite in a bill which seeks to set 
up the deed executed by D. Juzan to his son Pierre in 1815, 
or would not the union of such a ground of relief, with alle- 
gations which equally affect all the complainants, make the 
bill, multifarious? However this might be, if the bill 
were thus framed, no relief is prayed, but suchas pertains to 
the allegations, which alike affect all the complainants. The 
separate deed then, to the eomplainant Pierre, may, in the 
consideration of this case, be placed entirely out of view. 
We would, however, remark, that as more than twenty 
years, which was the limitation to actions for the recovery 
of real estate, when this suit was commenced, had elapsed 
after he attained his majority, and the assertion of an adverse 
claim had been continued for a longer period, we cannot. very 
well perceive how he can be relieved in Equity, even con- 
ceding that the decree annulling the deed, at the instance of 
Files, is itself a nullity. 

The complainants aver that a deed, dated the 24th Sep- 
tember, 1831, by which they purport to relinquish all their 
interest in the “ St. Louis” tract is recorded in the County 
Court of Mobile—they declare that they have no recollec- 
tion of ever having executed that or any other deed for the 
land in’question, and therefore deny its genuineness. G. C. 
Russell, whose name appears upon the record as a subscribing 
witness, téstifies that he has no recollection of ever having at- 
tested the original, believes he did not, and thinks it question- 
able whether he was about Mobile at the time. 
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The defendant repels the allegation in respect to the spu- 
riousness of the deed with a positive denial, and declares that 
it was exeeuted by the complainants, with full knowledge of 
what they were doing. Mrs. Gunnison testifies ‘‘ That she, 
her husband, Pierre and John Juzan executed a deed for the 
«St. Louis” tract to T. L. Toulmin, in September, 1831.” 
J. G. Lyon who was clerk of the Circuit Court of Mobile, in 
1831, states that in that year he wasat the house of the de- 
fendant, and there found the complainant Pierre, with his 
shoulder dislocated, so that he could not use his hand ; wit- 
ness believes he then signed the name of Pierre (at his request ) 
to a deed which he executed to the defendant, and believes 
the deed in question is the one which was then executed, as 
there isno other deed between the same parties attested by 
him. Witness has a pretty distinct recollection of having 
taken the acknowledgment of Mrs John B. Juzan, and thinks 
it was to the same deed. He has no recollection that G. C. 
Russell attested the deed, though he thinks he was at the 
defendant’s house at the time referred to. Witness believes 
that the deputy of the clerk of the County Court, who regis- 
tered the deed, was familiar with his hand-writing, and would 
not have recorded it, unless the acknowledgment of its exe- 
cution, which purports to have been made by him, was gen- 
uine. 

Lewis, who was clerk of the County Court when the deed 
was recorded, states, that both himself and deputy were fa- 
miliar with Mr. Lyon’s hand-writing ; that he believes it 
could not have been counterfeited, while he was clerk, so as 
to have caused the registry of a deed which purported to have 
been acknowledged before him. 

This proof, we think quite sufficient to establish the ex- 
istence of the deed. Mr. Russell’s testimony amounts to no 
more than this, viz: that he has no recollection of ever hav- 
ing attested a deed similar to that in question, and expresses 
confident belief that he never saw or heard of it for years af- 
ter it bears date, when, for the first time, he saw it upon re- 
cord in the County Court of Mobile. It is difficult to avoid 
the conclusion, however accurate the memory of Mr. R. 
generally is, (as one or more of the witnesses state,) in 
this instance it is most probably at fault. Be this as it may, 
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when his testimony is placed in opposition to that of Mr. Ly- 
on and Mrs. Guunison, to say nothing of the defendant’s an- 
swer, it must yield to the positive statement of facts and cir- 
cumstances they respectively narrate. ‘The ordinary tests 
applied to ascertain facts, and the rules by which evidence 
is weighed, both show a preponderance of proof on the part 
of the defendant. Here the complainants’ witness has .no 
recollection of ever having attested, seen or heard of the deed, 
and hence concludes that it was never executed as it pur- 
ports; while one of the defendant’s witnesses positively af- 
firms its execution by herself, her husband, and the com- 
plainants, and the others state facts which directly corroborate 
her testimony, and standing alone, is quite as potent a wit- 
ness as Mr. R. In this state of proof there is but little room 
for controversy upon this point. 

Parties and persons interested, are recognized as compe- 
tent witnesses, in respect to the facts and circumstances ne- 
cessary to lay a foundation for secondary evidence of a wri- 
ting, as that a search has been made and it cannot be found. 
[3 Phil. Ev. C. & H’s Notes, 1218-9; and cases there cited. ] 
No certain rule can be laid down as to the proof necessary to 
establish a loss; the degree of diligence must depend on the 
nature of the transaction to which the paper relates, its ap- 
parent value and other circumstances. The rigot of the 
common law, it is said, has been relaxed in this respect, and 
the non-production of instruments is now excused for rea- 
sons more general and less specific, upon grounds more broad 
and liberal than were formerly admitted. If any suspicion 
hangs over the instrument, or that it is designedly withheld, 
a rigid inquiry should be made into the reasons of its non- 
production. But when there is no such suspicion, ail that 
ought to be required is reasonable diligence to obtain the 
original—in fact courts in such cases are extremely liberal. 
[3 Phil. C. & H. Notes, 1223 to 1233; 1 Starkie’s Ev. 349 
to 354, 1 Am. ed.; Greenl. Ev. 593-4. ] 

In Mordecai v. Beall, 8 Porter’s Rep. 529, the plaintiff 
proved that a deed under which he claimed had once exist- 
ed, and traced it to the possession of a third person, who had 
intermarried with the grantee, a female; proved that it had 
been demanded of that person who failed to produce it, 
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and that he now resided in another State. Further, that 
search and inquiry had been made of others, who it was sup- 
posed might have the deed, but without effect. It was held, 
that the preliminary proof was sufficient, and as it could not 
be intended that the plaintiff had any motive in withholding 
it, a copy from the records of the court was admissible. To 
the same effect is Swift v. Fitzhugh, 9 Porter’s Rep. 39; 
Beall v. Dearing, 7 Ala. Rep. 124. 

The defendant states in his answer, that he thinks he hand- 
ed the deed of September, 1831, together with other papers, 
to his counsel, the late Mr. Elliott, to enable him to prepare 
his answer, and make defence to a suit in Chancery com- 
menced against himself and the heirs of D. Juzan, deceased, 
in November, 1831, by Thomas Johnston and the heirs of D. 
Files. That he has never seen it since his answer in that 
cause was filed, though he has made the most anxious and 
diligent search for the deed, and caused a search to be made 
among the papers of his late counsel ; that hoping to find it in 
the file of the cause referred to, he applied at the proper office, 
and was informed that not a paper pertaining to it was re- 
maining iti court. He thereupon employed the register in 
Chancery, and the former deputy clerk, as well as others to 
examine all the files and books of reference in the court of 
Chancery, as also in the Circuit Court, on the equity side of - 
which the suit was instituted and determined. But all his 
efforts to recover the deed proved unavailing. This answer, 
conceding to it the force of testimony, it is insisted, is not 
sufficient to establish a loss, so as to let in secondary proof, 
and if it was, its effect is destroyed by the evidence of the 
complainant’s witness, $. Chastang. In respect to the testi- 
mony of this witness, it by no means establishes the exis- 
tence of the deed of September, 1831. He merely states, 
that the complainant, John B., married his sister, that he 
spent a night at the defendant’s house since the institution of 
this suit, when the defendant ‘brought out a pocket book, 
from which he took a paper and read a portion of it to depo- 
nent, containing the names of the complainants.’? Defend- 
ant ,‘‘said this was a deed from the complainants for the 
land now sued for; defendant did not leave the deed: in his 
hands, nor does he know any thing of what it contained .of 
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his own knowledge.” ‘This witness thus disclaiming all 
knowledge of the contents of the paper produced, his testi- 
mony is worth nothing, except so far as it relates the state- 
ment of the defendant to him; and thus far we.think it may 
be reconciled with the assertion of the loss of the deed, which 
is made in the answer, by supposing that the paper which the 
defendant took from his pocket book was a transcript from the 
record of the County Court. The presumption is both rea- 
sonable and natural, that the defendant obtained such a copy, 
if-he had not the original in order to prepare his defence ; 
and if he had the original, which he did not intend to pro- 
duce, it can hardly be believed that he showed it to the wit- 
ness ; especially as he was nearly- connected with one of the 
complainants. 

The evidence then, is such as induces a fair presumption 
of loss, and we cannot see in the facts any thing to warrant 
the inference that the deed is designedly withheld. [See 1 
Caine’s Cas. in Ev. 27; 2 Johns. Cas. 488; 2 Caine’s Rep. 
367 ; 3 McC. 322; 3 Wend. Rep. 296; 1 Pet. Rep. 591-6; 
3. Verm. Rep. 399; 12 Johns. 194;-9 Cow. Rep. 208; 1 
Carr. & P. Rep. 282; 4 Wend. Rep. 543; 7 Pet. Rep. 99; 
6 Binn. Rep. 59.] It is difficult to conceive of any object 
that could have been promoted by the forgery of Mr. Rus- 
sell’s name as a subscribing witness to the execution of the . 
deed. It was good without any witnesses, where, as in this 
instance, it was acknowledged by the grantors; and the law 
-was so ruled by this court, previous to 1831. ‘The evidence 
of loss, then, being sufficient, it was allowable to prove the 
contents of the deed by a copy from the registry. 

But conceding that the evidence was both incompetent 
and insufficient to establish the deed and its contents, and is 
the complainant’s title to relief made out? We will not 
stop to inquire whether, as the complaints have denied the 
genuineness of the deed, which is registered, and the de- 
fendant sufficiently excuses its non-production, the onus does 
not rest upon the complainants, of showing that it was not 
executed by them; or if this be not so, whether under the 
state of the pleadings, less conclusive proof of loss is not suf- 
ficient to let in secondary evidence of its contents. Placing 
the deed entirely out of view, and we have seen, that the 
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proof is satisfactory to show the contract between the com- 
plainants and defendant, by which the former agreed to re- 
ceive twenty-five acres of land, embracing the parental home- 
stead, and two hundred aud fifty dollars in money, and re- 
linquish to the defendant all claim to the residue of the “St. 
Louis” tract. This contract has been executed, on the part 
of the defendant, by paying the money to the complainants, 
allowing them to retain the possession of the land allotted to 
them; and he is, and has been at all times, ready to furnish 
them the proper evidence of title. We have seen that this 
contract is not unconscionable, or fraudulent for inadequacy 
of consideration, for fraudulent concealment or misrepresen- 
tation, or an undue influence exerted over, or advantage ta- 
ken of the complainants. Is it so hard a bargain on the part 
of the complainants, that Chancery would not decree a spe- 
cific execution, at the instance of the defendant, if they had 
not already executed the proper deed? We incline to think 
not, and the acts of part performance certainly take it out of 
the statute offrauds. But if the contract is so unequal that 
it would not be specifically enforced against the complain- 
ants, we have seen it would not be set aside at their instance. 
This being the case, it is the obvious result of what has been 
said, that the complainants are not entitled, upon the case 
made out, to relief against their contract with the de- 
fendant. 

If, however, every imputation against the transaction, which 
is made, either upon the record or in argument, were fully 
made out, it might still be asked whether the complainants 
have not slumbered too long upon their rights, so as to ex- 
clude them from the interposition of equity, in consequence 
of the staleness of the application? Vigilantibus et non dor- 
mientibus leges subveniunt. [Wood v. Wood, 3 Ala. Rep. 
756; Johnson v. Johnson, 5 Id. 90; 1 Caro. L. Rep: 508; 
3 J. J. Marsh. Rep. 15; 1 Russ. §& M. Rep. 236, 539; 3 
Rand. Rep. 117; 4 Id. 454; 2 Moll. Rep. 157.] We con- 
tent ourselves merely with making this inquiry, and citing 
these authorities ; the conclusion expressed upon other points 
renders its solution unnecessary. 

Whether the contract was entered into under a mistake of 
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law or fact, we cannot regard asat all material, since it is clear 
that it was made in good faith; each party possessing equal 
information, or at least equal means of acquiring knowledge, 


and neither having practised towards the other any unfair- 


ness or deception. [1 Story Eq. 125, 145, 146, 159 to 164.] 
Subsequent events may have made it most advantageous for 
the defendant—but its legal character and effect remain un- 
changed. 

We have considered with great care the different points 
decided by the Chancellor, as well as the arguments made at 
the bar; but We deem it unnecessary to notice others more 
particularly ; for no matter what opinions we may enfertain 
in respect to them, they cannot change the conclusion we 
have already intimated. The consequence is, the decree of 
the Court of Chancery is affimed. 


JONES & Co. v. DONNELL. 


1, Whenan ancillary attachment in aid of a suit is sued out, the grounds 
upon which it issues, cannot be traversed or put in issue by the defendant. 

2. Where the time of holding the court is changed by statute, after process 
issued, the process cannot be abated, because there is no saving in the 
statute. The change of the term by law carries with it all process return- 
able under the pre-existing law. 

3. When an issue upon a plea in abatement is found for the plaintiff, it is 
not error to refuse the defendant leave to plead to the action; nor is it er- 
ror to submit the cause to another jury to assess the damages. 


Error to the Circuit Court of Montgomery. 


Assumpsit by Donnell against Jones § Co. pending the 
suit, and concurrent with the suing out of the ca. ad res. the 
plaintiff sued out an ancillary attachment, which is returned 
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by the sheriff as levied on certain property. The ca. ad res. 

is returned executed. Both writs were issued on the Ist Jan- 

uary, 1845, and are made returnable to a court to be holden 

on the Ist Monday of March, 1845. 

The defendants appeared, at a court holden for the spring 
term, 1845, and pleaded in abatement of the attachment. as 
follows, to wit: 

1. That they were not about to dispose of their property 
fraudulently, with intent to’ avoid the payment of the debt 
sued for, and were not in any way liable to have an attach- 
ment sued out against their estate, and thus, éec., wherefore 
they pray judgment of the attachment, and the proceedings 
thereon, and that the same may be quashed. 

The plaintiff demurred, and his demurrer was sustained. 

2. After craving and having oyer of the attachment, they 
plead that it is returnable to the first Monday of March, 1845, 
when by law the Circuit Court was provided to be holden on 
the seventh Monday after the fourth Monday of March, 1845, 
and that no court was, or could be, holden on the first -Mon- 
day of March. 

3. A similar plea, craving oyer of the ca. ad res. and at- 
tachment, and asserting their belief, that at the commence- 
ment of the suit by original writ, the plaintiff caused the writ 
of attachment also to be sued out. 

On this the plaintiff took issue. 

The plaintiff replied to the second plea, that at the time 
when the ca. ad res. and attachment were sued out, the sta- 
tute provided for a court to be holden on the first Monday of 
March, 1845, and that after the suing out of said writs, by 
an act passed 27th January, 1845, the time of holding said 
cqurt was changed to the seventh Monday after the fourth 
Monday of March. 

The defendants rejoined, that the act of 27th January, 
1845, contained no provision or authority by which process 
issued to, and returnable on. the first Monday of March, 
should be held lawfully returnable to the court to be held 
on the seventh Monday after the fourth Monday of March. 

The plaintiff demurred, and his demurrer was sustained by 
the court. 
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At the trial of the issue, the verdict was for the plaintiff, 
and thereupon the defendant asked leave to plead over to the 
action, a plea of usury, which, the court refused to allow un- 
less the defendants would Consent that judgment might be 
rendered for the sum originally loaned, with interest thereon ; 
thereupon, as stated in the judgment entry, came a jury, who 
found for the plaintiff, and assessed his damages, for which 
judgment was given. 
It is now assigned as error, that the court erred— 
1. In sustaining the demurrer to the first plea in abate- 
ment. 
2. In sustaining the demurrer to the rejoinder to the repli- 
cation to the second plea. 
3. In refusing permission to the defendants to plead over 
after the determination of the issue joined in the third plea. 
4, In submitting the cause to the determination of a second 
jury, and refusing permission to plead. 
5. In not refering the demurrer to the replication, which 
is bad, inasmuch as it concludes to the country. 


697 








J. T'Hortneton, for the plaintiff in erray. 

T. WituiaMs, contra. 

GOLDTHWAITE, J.—1. The first plea in abatement 
was properly overruled, because the defendant cannot traverse 
or put in issue the grounds on which the process is sued out. 
The statute, it is true, uses the term original attachment, but 
we have repeatedly held, these ancillary proceedings are 
governed by the same rules. The distinction pointed at by 
the statute is, between original and judieial attachments. 

2. The demurrer to the rejoinder to the replication to the 
third plea presents the question whether the alteration of the 
term of a court by statute, carries with it and saves all pro- 
cess then issued, and returnable to the term as fixed by the 
pre-existing laws. We do not consider this a debateable 
matter, for every one must take notice of the periods at which 
courts are to be holden ; and process, continuances, and other 
matters are understood, not with reference to the statutes as 
they are when the proceedings may be originated, but ac- . 
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cording also, to such changes as the sovereign authority may 
direct. In Walker v. The State, 6 Ala. Rep. 350, we con- 
sidered the surety to a recognizance, as bound to take notice 
of the change of time in holding the term of a court,and that 
decision seems to be conclusive of the matter now presented. 
The demurrer was properly sustained. 

3. When a demurrer to a plea in abatement is sustained, 
the formal judgment is one of respondeas ouster, but in prac- 
tice with us, this is rarely, if ever, entered, and the judg- 
ment entry merely recites, that the demurrer was overruled. 
If the defendant wishes to plead over, he is permitted to do 
so, and if he does not, no injury accrues. [Massey v. Walk- 
er, 8 Ala..Rep. 167.] If the parties go to trial upon an issue 
arising upon a plea in abatement, then the judgment is final 
if against the defendant, and the damages may be assessed. 
[Chitty’s Plead, 403.] This is said to be the consequence of 
pleading a false plea, the effect of which, if found true, is to 
abate the suit. There was then no error in refusing to permit 
the party to plead over to the action, and if again submitted to 
the jury on the general issue, or any special defence, no in- 
jury has accrued to the defendant. But if, as the defendant 
supposes, and as the entry indicates, the cause was submitted 
to another jury, after the first had rendered their verdict on 
the issue in abatement, it is not an irregulaiity of which the 
party can complain, as no injury to him could possibly result 
from it. The other points raised, are too unimportant to re- 
quire consideration, as there is no question the erroneous con- 
clusion of the replication to the country is not a ground of 
general demurrer. 
Judgment affirmed. 
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GEE v. BACON. 


' 1, The bank notes of the Pennsylvania Bank of the U. S., cannot be set off 


to a note sued upon by the trustees of the Bank, to whom it had been as- 
signed for the payment of its creditors. 

2. G. having.large transactions with the Penn. B. U. S. by borrowing mo- 
ney, made a settlement with an agent of the Bank, and discharged the 
principle, and for the payment of usurious interest, transferred notes on 
three persons, and executed a guaranty for their payment. These notes 
were by the Bank transfered to trustees, for the payment of creditors, and 
B, as the agent of the trustees, reduced the notes to judgment. G then 
made an agreement with B, by which he obtained the control of the judg- 
ments, and took up his guaranty, and executed his own note for the amount 
due, B being ignorant of the usury—Held, that there was a sufficient con- 
sideration for the note, and that it was not affected by the usury in the 
original contract. 


Error to the Circuit Court of Wilcox. 


Assumpsit by the defendant in error, against the plaintiff 
in error, on a promissory note made by him, for $7,226 20. 
payable to his own order. The plaintiff alledged an indorse- 
ment, and declared upon it in the usual mode. . The defend- 
ant pleaded non assumpsit, want of consideration, and a spe- 
cial plea, that the promissory note sued on, was given for the 
loan and forbearance of $20,000, for the space of twelve - 
months, and that the whole amount specified in said note, 
is interest given for the loan and forbearance of the said sum 
of money for twelve months, which exceeds the rate of eight 
per cent per annum ; whereby and by force of the statute, 
&c., the said note became, and was wholly void, &c.; and 
for further plea, actio non, &c. because he says, the Pennsyl- 
vania Bank of the United States, is the real party in interest 
in this suit, and the present plaintiffs sue on this note, as the 
mére trustees, and assignees of said Bank, without interest. 
They have never given any consideration for said note, and 
have no interest in this suit, or in the recovery expected, ex- 
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cept as such trustees; and that said Bank, before and at the 
time of the commencement of this suit, to wit, at the county 
aforesaid, was, and still is, indebted to him, the said defend- 
ant, in the sum of ten thousand dollars, for so much money 
by said bank had and received, to and for the use of said de- 
fendant, and also, for divers goods, ‘wares, &c., notes, bills of 
exchange, sold and delivered by said defendant to said bank, 
at its request ; and for money advanced, &c. &c. which sums 
of money, so due and owing from said bank to said defendant 
exceeds the damages sustained by plaintiffs, by reason of the 
non-performance by him, said defendant, of said promise, é&c. 
out of which said sum of money, said defendant is ready, 
and offers to set off and allow to said plaintiffs, the full amount 
of said damages, &c. 

The plaintiff took issue on the three first pleas, and de- 
murred to the plea of set off, and his demurrer was sustained 
by the court. 

Upon the trial of the issues, as appears from a bill of ex- 
ceptions, it was in evidence, that one George Poe, acting as 
the agent of the bank, had lent to defendant various sums of 
money, at a usurious rate of interest. That on a settlement 
of these matters, the defendant paid Poe in money, and in his 
note of $2000, all of the principal, interest and exchange due 
on account of the money borrowed, leaving a balance of about 
$6000, which was understood jas constituting the usurious 
interest, contracted for in these transactions. For this ba- 
lance, defendant assigned over to Poe, as collateral security 
therefor, sundry notes, and gave at the same time a guaranty 
for their payment. 

After this last transaction, Poe ceased to be the agent of 
the Bank, and the notes and the guaranty were assigned by 
the bank to the present plaintiffs as trustees, and one 
Barney succeeded Poe as agent, and was also agent of the 
trustees. The notes so transferred by the defendant were 
put in suit, and judgment obtained thereon, and an agree- 
ment was then made between Barney and the defendant, that 
the latter should take up his guaranty, and give his note for 
the amount of the notes so in judgment, and the interest 
thereon, and have the use and control of the judgments, and 
the money to be collected thereon. The note sued on, was 
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executed to carry this contract into effect. In all these ar- 
rangements, Barney was acting as the agent of the trustees. 

The court charged the jury, that if the facts were as above 
stated, the defendant could not now set up usury as a de- 
fence to this action, unless he also showed, that at the time 
of the last mentioned transaction, Barney was informed, or 
notified of the fact, that the notes had been transferred, or the 
guaranty given, for a usurious consideration. To thischarge 
the defendant excepted. 

The errors assigned are the sustaining the demurrer to the 
plea of set off, and the charge given to the jury. 


Epwarps, for plaintiff in error. The plea of set off, ‘was 
a good one. The English courts, looking at the real parties 
to the cause, have always allowed off sets against the per- 
son in interest. [Bab. on Set Off, 60.] Such is also the law 
of this court, (6 Ala. Rep. 343,) and such is now the rule of 
decision in New York. [13 Johns. Rep. 9; 5 Wend. 342.] 

The $6,000 was clearly usurious, and if it had been paid, 
could have been recovered back. [15 Mass. 96; 6 Johns. C. 
C. 95.] This money was the sole consideration of the note 
in suit, which is but a substitute for it. [1 Porter, 94; Chit- 
ty on Bills, 109; 1 Peters, 43.] 

The present plaintiffs are the mere representatives of the 
Bank, being naked trustees without an interest, and having 
paid no valuable consideration, and are therefore affected by 
the same considerations which would operate on the Bank. 


Peck, contra. If the set off pleaded in this ease be allow- 
ed, it must be in virtue of our statute of set off. That sta- 
tute allows mutual debts to be set off, and none others. <A 
set off is in the nature of a cross action, (5 Ala. Rep. 367,) 
and therefore cannot be pleaded, unless the party could main- 
tain an attion upon it in his own name. 

Phere are exceptions to this rule. Such was the case of 
Bowen v. Snell, at this term. That was the case of a fraud- 
ulent device to prevent the off set. In this case, the defend- 
ant could not have brought an action against the plaintiffs 
in error, upon the set off, nor was the action brought in the 
name of a simulated plaintiff, for the purpose of defeating 
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the right of set off. ‘The execution of the note is evidence 
of a final settlement up to that time, and the legal presump- 
tion must be, that the set off has been acquired since—and af- 
ter the right to the note in suit had vested in the trustees of 
the Bank. 

As to the question of usury, there is no evidence that the 
Bank had any knowledge of the usury committed by its 
agent, Poe, it cannot therefore be made available to defeat 
this action, because a corrupt agreement is absolutely neces- 
sary to constitute the offence. [2 Cow. 712.] 

Again, the settlement made with Poe, and the assignment 
of the notes, with the plaintiff’ S$ guarantee, and the subse- 
quent assignment of these securities by the bank to these de- 
fendants as trustees for the benefit of its creditors—the sub- 
sequent agreement by the plaintiff in error with Barney, by 
which he obtained the judgments, and his guaranty, without 
disclosing to him the fact of the usury, and gave the present 
‘note, must defeat the plea of usury—first, because the set- 
tlement with Poe, amounted to a payment of the usury. Se- 
cond, because the recovery upon the judgments, entitled the 
defendants in error. to receive the money, in spite of any op- 
position which the plaintiff could make. ‘The transfer of 
these judgments, was therefore a sufficient consideration for 
the note. ‘Third, because the execution of the note, under 
the circumstances, was a waiver of the usury. [20 Jolins. 
287.] 

The defendants in error, are not in the same condition the 
Bank would be in. They represent the creditors of the Bank. 
The case is eatirely analagous to Cameron & Johnson v. 
Nall, 3 Ala. Rep. 158, where it was held that the execution 
of a new note to a third person, prevented the defence of 
usury. 


ORMOND, J.—The set-off attempted to be made in this 
case, was properly rejected by the court. A set-off is in the 
nature of a cross action, and can only be made by one, who 
can maintain an action thereon in his own name, against the 
party whose debt it is proposed to extinguish by the set-off. 
The debt sued on, and the debts proposed to be set-off, are 
not due in thesameright. The bank notes, entitle the hold- 
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er to a suit against the Pennsylvania B. of the U. S., whilst 
the note in suit, is given to, and is sued upon, by third per- 
sons. ‘They are, it is true, alledged to be mere trustees, and 
assignees of the Bank, but as such they do not necessarily 
represent the interest of the Bank. If we cannot judicially 
notice, that the bank has gone into liquidation, and its assets 
placed in the hands of trustees for the benefit of its creditors, 
the admission of the plea, that the bank has made an assign- 
ment, raises the presumption that the assigned property is 
held for the benefit of others. 

The case of Bowen v. Snell, at the present term, is wholly 
unlike this case. 'That was an attempt to defeat the set-off 
by a simulated suit, by placing one upon the record as the bene- 
ficial plaintiff, who had no interest in the matter. This we 
held to be a fraud upon the statute, and permitted the off-set 
to be made against the party really interested. Here the bank 
is not the party really interested ; the true interest is in those 





who are represented by the assignees of the bank, and agamst 
them it is clear these bank notes are not a good set-off. 

The charge of the court upon the question of usury, is 
equally free from error. A promise on sufficient considera- 
tion, toan innocent holder of a usurious security, is a waiver 
of the usury. [Cameron & Johnson v. Nall, 3 Ala. 158.] It 
appears, that the plaintiff in error had made a settlement with 
Poe, the former agent of the bank, and had paid off the usu- 
ry by transferring to him notes on third persons, with a gua- 
ranty of their solvency. Poe ceased to be agent, and the 
notes so transferred, were reduced to judgment by Barney, 
the agent of the assignees of the bank, An agreement was 
then made by Barney, as agént of the assignees, and the plain- 
tiff in error, by which the latter obtained the control of the 
judgments, and extinguished his guaranty, and in considera- 
tion thereof, executed the note now in suit: Barney, as it ap- 
pears, being ignorant of the usury affecting the original trans- 
action. It is obvious, that the plaintiff in error could not 
have interfered to prevent the assignees from collecting the 
judgments they had recovered on the assigned notes; their 
transfer therefore to him, was a sufficient consideration for 
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the note executed by him, and cannot be impugned in their 
hands, because of the taint of the original transaction, to 
which they were not privy, and of which it appears they 
were ignorant, when they yielded up the judgments they had 
recovered. This brings the case fully within the principle 
settled in Cameron & Johnson v. Nall, supra. ‘To permit 
this defence now to be made, would be a fraud upon the as- 
signees. 
Let the judgment be affirmed. 





ANDERSON, et at. v. HOOKS, er at. 


-1, Although a mortgagee of personal property with the power to take pos- 
session of and sell the same upon the mortgagor’s default, may interpose 
a claim under the statute to try the right, when it is levied on by execu- 
tion, yet he may waive his legal right, and resort at once to a Court of 
Equity, where all interests may be adjusted, and justice more completely 
administered. 

2. Semble, that Chancery will entertain a suit to adjust the pretensions, or 
settle the priorities of conflicting claimants, where there is a cloud hang- 
ing over the title to lands which would prevent them from selling for a fair 
market value. 

3. The second section of the statute of frauds, in declaring that every gift, 
&c., of lands, &c., had or made, &c., “ to the intent or purpose to delay, 
hinder or defraud creditors, shall be utterly void,” &c., is declaratory of 
the common law, and does not derive additional potency from the inser-_ 
tion of the word “ purpose ;” it might be omitted, and still the same mean- 
ing would be accorded to the act. 

4. Where one conveys property by way of mortgage or deed of trust to se- 
cure a debt really and bona fide due, and by the same instrument provides, 
that after it is satisfied a simulated debt professedly owing to another per- 
son, shall be paid from the proceeds of the same property, the deed is not 
void as to the real creditor, if he did not participate in the fraud of the 
grantor. A deed may be void in part, not only at the Common Law, but 
by statute also, and stand good for the residue. 
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5. The embarrassment of a debtor, his relationship to his creditor, and the 
contiguity of their places of residence to each other, are not suffiicient to 
warrant the inference that the creditor participated with the debtor in the 
intent to defraud his creditors, by a deed which he executed in part for 
that purpose, in which the debt of the creditor and another simulated debt 
was provided for. 


Writ of Error to the Court of Chancery sitting in Macon 
county. 


Tne defendants in error were the complainants below. In 
their bill it is alledged that the complainant, Hooks, with 
others whose names are mentioned, on the 3d April, 1841, 
made and subscribed a promissory note, jointly with the de- 
fendant, Harris, payable to the Branch of the Bank of the 
State of Alabama at Montgomery, for the sum of $12,175 15. 
six months after date ; that the note was made solely for the 
benefit of Harris, and subscribed by the co-makers as his 
sureties. . 

On the 12th May, 1842, Harris, for the purpose of secur- 
ing Hooks from loss, in consequence of his suretyship, exe- 
cuted a deed, by which he conveyed to him certain real and 
personal estate, with authority to sell the same, or so much 
as might be necessary to extinguish the debt, whenever the 
Bank might obtain a judgment against Harris and Hooks, or 
Hooks alone. It is also recited in the deed, that Harris was 
indebted to Thomas Stocks the sum of eleven thousand dol- 
lars, due by note, which he was also desirous to secure ; and 
it was therefore provided, that if the debt to Stocks was not 
paid in eighteen months-from the date of the deed to Hooks, 
&c., then the latter was authorised to sell the property con- 
veyed, and appropriate the proceeds to the extinguishment of 
the debt due Stocks—the amount due the Bank being first 
paid off. 

In August, 1842, a judgment was rendered in favor of the 
Bank against Harris and Hooks upon the note intended to be 
provided for by the deed. On the 21st February, 1842, Reu- 
ben Anderson and the defendant below commenced an ac- 
tion at law, in the Circuit Court of Macon against Harris; 
and on the 8th June, of the same year, caused an ancillary 
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attachment to be issued against his estate, for the sum of 
$4,390. This attachment was levied on the property in 
question, returned to the Circuit Court and made part of the 
cause in which it was issued ; and in October, 1842, a judg- 
ment was rendered against Harris, for $4,990, damages, be- 
sides costs. On the 15th November, next succeeding the 
judgment, a writ of fieri facias was issued thereon, and placed 
in the hauds of the: sheriff of Macon, which was levied on 
the 26th of November, on a portion of the property embraced 
by the deed to the complainant, Hooks, which the sheriff has 
advertised for sale. 

It is stated in the bill, that some of the slaves conveyed to 
Hooks, have been sold since the execution of the deed, to 
satisfy the lien of executions which had attached previous to 
its date ; that the lands have been regularly sold under the 
deed for the sum of $1900; and that the residue of the pro- 
perty conveyed, is not more than an adequate security for 
what is due the bank. ‘The slaves were advertised for sale 
under the power conferred by the deed ; but the execution of 
Anderson being levied upon them, it was believed that they 
would not sell for a fair price, and the sale was consequently 
postponed. 

Complainant, Hooks, further alledges, that his co-surety is 
dead, and his estate insolvent; that Harris is also insolvent, 
so that he alone will have to provide for the payment of the 
debt to the bank. 

The bill prays an injunction against Anderson, his agents, 
&c. Further, that the trusts of the deed may be establish- 
ed and carried into effect ; that the claims of the parties in- 
terested in the property in question may be ascertained and 
adjusted, and the priorities settled. That the debt mention- 
ed in the deed may be first paid and satisfied out of the pro- 
perty thereby conveyed, according to the order which it pre- 
scribes. That an account be taken of what is due the com- 
plainant, and that the equity of redemption of Harris, in the 
property in question, be forever barred and foreclosed. And 
that such orders and decrees be made, as may be proper to 
give to the complainants the relief they seek. 

The statements of the bill, so far as they .depend upon 
writings, are supported by exhibits. 
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Anderson exhibited his cross bill, alledging that the notes 
recited in the deed from Harris to Hooks as being payable to 
Stocks, were without any consideration, and void as against 
the creditors of Harris. F'urther, that he had no other means 
of proving the truth of these-allegations, and of the several 
matters charged in the bill of the complainant, than by a re- 
sort to the consciences of the complainants and Harris, &c. 
Thereupon he prayed that they miglit answer his cross bill, 
&c. 

The Chancellor rendered a decree, adjudging that there 
was no real indebtedness from Harris to Stocks, and that the 
deed to Hooks was thus far intended to delay and hinder 
creditors in the collection of their debts, and of consequence 
void—made the appropriate references to the Register—di- 
rected that the debt due to the Bank should be first satisfied, 
and that then the judgment of Anderson should be paid from 
the proceeds of the property conveyed by Harris to Hooks. 


J. E. Beuser, for the plaintiff in error, insisted—1. That 
the origitial bill should have been dismissed, for want of 
equity ; because Hooks should have interposed a claim to the 
personal property levied on by Anderson’s execution, as di- 
rected by the statute, and had a trial at law. [4 Ala. Rep. 
A477 ; 5 Id. 770.) 

2. It was denied that the debt described in the deed, as 
due to Stocks, had any real existence; this threw upon the 
complainants the burden of proving it was bona fide, and 
founded upon a good consideration. No proof was adduced 
to sustain it; the legal conclusion is, that it was gratuitous 
and void, and the deed being void in part, under the statute 
of frauds, it it void in toto. [Clay’s Dig. 254, § 2; 5 Cow. 
Rep. 548; 4 Johns. Rep. 356; 15 Id. 458; 6 Hill’s Rep. 
438; 3 Ala. Rep. 444; Long on Sales, 122; 7 Ala. Rep. 
269.] If the decree in favor of Hooks was allowed to stand, 
then the case would present the strange anomaly of two de- 
crees in the same cause, the one favorable to one, and the 
other adverse to another complainant. 

3. Stocks failed to answer the cross bill, and it was taken 
for confessed as to him. This authorized the Chancellor to 
decree fully against him. The recitals in the deed are not 
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evidence against Anderson, who was a stranger thereto. [2 
Paige’s Rep. 164; 4 Ala. Rep. 258; 5 Id. 9; 6 Id. 299.] 

4. Harris was largely indebted at the time he executed the 
deed to Hooks—they both lived in the same town, were 
brothers-in-law, and Stocks, who resided in Georgia, was 
Harris’ uncle. ‘These facts should have put Hooks upon in- 
quiry, and nrust be regarded as a notice to him of all they 
import. A fraudulent intent is inferable, in general, where 
the party conveying property is indebted at the time. [Pe- 
ters’ C. C. Rep. 460; 2 Mason’s Rep. 252; 7 Peters’ Rep. 
3AS8. | 

5. The relationship of the complainants, coupled with the 
fact that Harris. conveyed all his property, threw upon Hooks 
the onus of supporting the bona fides of the transaction. It 
is admitted that there are cases where a deed may be void 
in part, and good for the residue ; but here the deed is void 
by statute, and consequently inoperative for all purposes. [6 
Taunt. Rep. 368; 9 Pick. Rep. 176.] 


McLesrer, for the defendants in error, said, it was admit- 
ted that the deed was fraudulent asto Stocks, but it is not 
pretended, or rather cannot be, from the proof in the cause, 
that Hooks participated in the fraud. 

The deed is several, the interests secured by it are distinct. 
As to Hooks, it was made and delivered in good fath, to in- 
demnify him as the surety of the grantor for a bona fide debt ; 
consequently, it may be thus far good, though it be void as 
to Stocks. ‘A grantee who is influenced by honest purpo- 
ses, cannot be prejudiced by the mala fides of his grantor.” 
[7 Ala. Rep. 142; 11 Wheat. Rep. ; 4 Rand. Rep. 282; 
8 Taunt. Rep. 245; Chit. on Con. 229; 6 Taunt. Rep. 369; 
1 Wend. Rep. 228; 14 Mass. Rep. 248; 9 Pick. Rep. 176.] 


COLLIER, C. J.—There can be no question but it is 
competent for amortgagee with a power to take possession of 
and sell personal property, upon the mortgagor’s default, 
when the property is levied on after the forfeiture of the 
mortgage, to interpose a claim and try the right as the sta- 
tute provides. [Planters’ and Merchants’ Bank of Mobile v. 
Willis & Co. 5 Ala. Rep. 770.) Yet it by no means follows, 
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that the mortgagee may not waive his legal right, and resort 
at once to a court of equity, where all interests may be ad- 
justed, and more ample justice dispensed. We have repeat- 
edly held, that although it is competent for a mortgagee to 
execute a power of sale contained in a mortgage, yet he is 
not bound thus to avail himself of his security. He may, if 
he prefer it, go into Chancery, and pray a foreclosure and 
sale, under the sanction of the court. [Chambers, et al. v. 
Mauldin, et al. 4 Ala. Rep. 477; The Heirs and Adm’rs of 
Hitchcock v. U. 8. Bank of Penn., 7 Ala. Rep. 38.] In this 
latter case it was decided, that a mortgagee who has purcha- 
sed the equity of redemption, and thus united in himself pri- 
ma facie the legal and equitable estate, may apply to a court 
of equity for a foreclosure and to quiet his title. 

Where, in the ianguage of some of the books, there is a 
cloud hanging over the title of lands, which would prevent it 
from selling for a fair market value, Chancery frequently en- 
tertains suits to adjust the pretensions, or settle the priorities 
of conflicting claimants. The object of the complainant’s 
bill proposes nothing more. 

Although Hooks is made a trustee by the deed of Harris 
as it respects Stocks, and could perhaps have been treated as 
such by the Bank, had it asserted a right to the security, yet 
he is, so far as it provides an indemnity for him, a mortgage 
with a power of sale. The deed preferred him to Stocks, 
and even if the latter had been a bona fide creditor, whose 
demand was not controverted, it would still have been compe- 
tent for Hooks to have sought a decree of foreclosure in equi- 
ty. So that in any view in which the cause can be consid- 
ered, the bill is not obnoxious to the objection, that it does 
not disclose a case for equitable interposition. 

The second section of the statute of frauds, in declaring 
that every, gift, grant or conveyance of lands, tenements, or 
hereditaments, goods or chattels, or of any rent common, or 
profit out of the same, by writing or otherwise, had or made 
and continued of malice, fraud, &c., to the intent or purpose 
to delay, hinder, or defraud creditors, shall be utterly void, 
é&c., is but declaratory of the common law. The introdue- 
tion of the term “ purpose” into the act, does not impart to it 
any additional potency. It is only the synonym for design, 
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intention, aim—is but a mere’ expletive, intended to convey 
the idea which the legislature had in view more strikingly, 
and might be stricken from the act without affecting its in- 
terpretation in any manner. 

In respect to the indebtedness of Harris to the Bank, and 
the suretyship of Hooks as stated in the deed, so far from be- 
ing disproved, or rendered doubtful, it is abundantly appa- 
rent from the evidence in the record; and if the purpose of 
the deed was to secure its payment directly to the Bank, or to 
provide Hooks with the means for that purpose, it would be 
confessedly unobjectionable. But it is supposed, that as the 
object of the deed was to provide fora simulated debt, which 
was a fraud upon the creditors of the grantor, it cannot be 
recognized for any purpose, but must fail in*¢o/o. 

It was said by Lord Hobart, in Norton v. Simmes, (Hob. 
Rep. 12 c. page 48,) ‘that the statute is like a tyrant, when 
he comes he makes all void; but the common law is like a 
nursing father, makes void only that where the fault is, and 
preserves the rest.”” See also Maleverer v. Redshaw, 1 Mod. 
Rep. 35. This remark of Lord Hobart has been often quot- 
ed to prove, that a contract void in part by statute, is void in 
toto, but it establishes no such principle. It is a mere decla- 
ration asapplied to the case then under consideration, that 
where astatute prescribes the form of an obligation, and en- 
acts, that one taken in any other form shall be void, if the 
terms of the statute are departed from, no obligation is incur- 
red by the party undertaking to bind himself. Thus far, 
there can certainly be no objection to it. 

In Kenison v. Cole, 8 East’s Rep. 236, the instrument in 
question wasa bill of sale and mortgage of a ship, which by 
statute was declared to be “utterly null and void, to all in- 
tents and purposes.”’ In the writing was a covenant to repay 
the money lent. Mr. Justice Lawrence remarked, that the 
decision of Lord Hobart did not apply to different and inde- 
pendent covenants and conditions in the same instrument, 
which may be good in part and bad in part, and that the un- 
dertaking to repay the money, was good as a personal cove- 
nant. 

Lord Chief Justice Gibbs, addressing himself to the consid- 
eration of the argument, that if a deed be void in part, it must 
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be void as to the whole, says, ‘“ if the objection rad been de- 
rived from the common law, it is admitted that it would not 
be the consequence. But it is urged, that the statute ‘makes 
the whole deed void. The truth is, there is no difference 
between a transaction void at common law, and void by stat- 
ute. If an act be prohibited, the construction to be put on 
a deed canveying property illegally, is, that the clause which 
so conveys is void, equally, whether it be by statute or com- 
mon law. But it may happen, that the statute goes further, 
and says that the whole deed shall be void, to all intents and 
purposes; and when that is so, the court must so pronounce, 
because the legislature has so enacted ; and not because the 
transaction is illegal. I cannot find in this act any words 
which make the entire deed void, &c. Ithink this grant of 
that interest in land, which, by the terms of the grant, is to 
be applied:to a charitable use, is void; and that the deed, so 
far as it passes other lands, not to a charitable use, is good.” 
This is the clear result of the English authorities, say the Su- 
preme Court of the United States, in The United States v. 
Bradley, 10 Peters’ Rep. 343. In this latter decision, it was 
said, ‘‘ There is no solid distinction in cases of this sort, be- 
tween bonds and other deeds containing conditions, cove- 
nants, or grants, not malum in se, but illegal at common law; 
and those containing conditions, covenants or grants, illegal 
by the express prohibitions of statutes. In each case the 
bonds or other deeds are void as to such conditions, covenants 
or grants which are illegal, and are good as to all others, 
which are legal and unexceptionable in their purport. The 
only exception is, when the statute has not confined its pro- 
hibitions to the illegal conditions, covenants, or grants; but 
has expressly, or by necessary implication, avoided the whole 
instrument, as to all intents and purposes.” ‘To the same ef- 
fect is my opinion in Bates and Hines v. The Bank of the 
State, 2 Ala. Rep. 485-6-7-8. See the cases there cited. 
Prince v. Shepard, 9 Pick. Rep. 176, if not identical in its 
facts to the present, is strikingly analagous in principle. The 
court there said, where property is assigned by a debtor to 
two persons, by one instrument, to “hold to them respec- 
tively, in the proportions in which the debts due to them 
respectively bear to each other,” and the assignment is prov- 
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ed to be fraudulent and void, as to one of the assignees, it is 
nevertheless valid in respect to the other, who is innocent of 
the fraud ; their interest in the fund being several, though if 
the instrument were valid in the whole, they would take as 
tenants in common. 

We need add nothing to these citations. 'They show the 
law to be well settled, that although a deed may be void in 
part, by a statute, yet it will be valid for the residue, unless 
the statute avoids it for all purposes. The statute of frauds 
merely declares, that the “gift, grant, or conveyance,” if 
made with the intent or purpose to defraud creditors, is 
“clearly and utterly void.” Now a single deed may evi- 
dence a gift, grant, or conveyance, to different individuals, 
and of distinct objects, and may be invalid as to one of the 
grantees without affecting the other. In respect to the con- 
sideration, they may be wholly disconnected, so that the 
fraud of the one could not implicate the other in any dishones- 
ty of purpose. The facts of the present case do not as we have 
seen, show that Hooks lent himself to Harris, to enable him 
to defraud his creditors; and he cannot be prejudiced, because 
the deed for his indemnity, makes provision also for the pre- 
tended debt to Stocks. 

Hooks, then, for any thing appearing to the contrary, being 
a bona fide mortgagee, without notice of an intended fraud, 
cannot be divested of his surety by the mala fides of Harris, 
the mortgagor. ‘To makea grantee answerable for the cov- 
inous intention of the grantor, it must appear that he partici- 
pated in it. [Stover v. Herrington, et al, 7 Ala. Rep. 142.] 
The embarrassment of Harris, his relationship to Hooks, and 
the contiguity of their residences, are not sufficient, under 
the circumstances, to warrant the imputation of fraud to 
Hooks. 

This view is decisive of all the points raised at the bar, 
and the consequence is, that the decree is affirmed. 
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IVERSON v. SHORTER, et at. 


1. The act of January, 1842, entitled an act to prevent the sacrifice of real 
estate, is not unconstitutional with respect to creditors then in existence, 
whether creditors at large, or having obtained judgment liens. And one 
judgment creditor may redeem from another the lands of their common 
debtor, purchased by the latter at an execution sale, although the purchas- 
ing creditor was a creditor at the passage of the act. 


Writ of Error to the Court of Chancery for.the 9th Dis- 
trict. 


. 


Iverson exhibited his bill against J. G. Shorter and L. 8. 
Cato, alledging, that in 1842, in the County Court of Barbour 
county, he obtained judgment against Seth Lore and Ed- 
mund Sheppard, for $6,293, besides costs. On this judg- 
ment he sued out execution, which the sheriff of said coun- 
ty, on the 7th February, 1843, returned, no property. That 
from time to time he has continued to take execution, but 
hitherto without effect. He then alledges, that the defend- 
ants, on the Ist of April, 1845, purchased at sheriff ’s sale, 
certain described lands, at prices which are set out, situate in 
Eufaula, Barbour county. That said lands were sold under 
and by virtue of execution in favor of one Barry against said 
Lore. ‘That he, after the sale, proposed to redeem the said 
lands, and sets out an offer to do so, complying substantially 
with the statute. The defendants refused to allow him to 
redeem, Kc. , 

The defendants’ answers admit the allegations of the bill, 
but insist they are the assignees of a judgment obtained by 
Colquit, Hall & Echols for $412, besides costs, rendered by 
the Circuit Court of said county, on the 21st March, 1842, 
which they purchased on the 29th day of February, 1845, 
for $238, for which they jointly executed their notes to said. 
Colquit, Hall & Echols, payable 19th February, 1846. They 
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aver that this judgment, so purchased by and assigned to 
them, is in full force, and not paid or satisfied. ‘They fur- 
ther answer, that another judgment, under which they pur- 
chased parcels of the said land, was in favor of S. G. Cato, 
against said Lore, rendered in the Circuit Court of said coun- 
ty, on the 22d April, 1844, for $163, besides costs, and found- 
ed on a note dated Ist February, 1842, due 20th March, 
1843. The judgment in favor of George L. Barry, under 
which they purchased other of said lands, was ébtained in 
the same court, on the 10th of May, 1844, against Lore, for 
the sum of $4,467, besides costs, and insist that the indebted- 
ness on which this is founded accrued prior to the Ist July, 
1842, and that it is in full force, &c. They admit they are 
creditors of Lore, only to the extent of the judgment assign- 
ed by Colquit, Hall & Echols. 

The cause was heard on the bill, answers and exhibits, 
and the Chancellor, deeming the act of 1842, permitting the 
redemption of lands purchased at sheriff’s sale, uncon- 
stitutional, as to the existing creditors, whether at large, or 
having reduced their claims to judgment, dismissed the bill. 

This decree is assigned as error. 


J. McC. Wivey and P. Tucker Sayer, for the plaintiffs in 


error. 
J.G. Suorrer, contra. 


GOLDTHWAITE, J.—Without reciting in detail, the act 
passed in Janury, 1842, to prevent the sacrifice of real estate, 
it is sufficient to remark, that it provides for the redemption 
of the interest of the debtor, in any real estate which should 
thereafter be sold. ‘The period within which the redemption 
may be made, is fixed at two years, and the right of redemp- 
tion is given to the debtor, and to any bona fide creditor—to 
the former upon offering 10 per cent. per annum to the pur- 
chaser, and to the latter, in addition to this, the offer to ered- 
it the debtor with a further sum of ten per cent. upon the 
amount of the purchaser’s bid. A clause in the act extends 
its operation to all sales under mortgages, deeds of trust, and 
decrees inequity. [Clay’s Dig. 502.] 

We are unable to see how this act is violative of the con- 
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stitution, at least so far as it governs sales under. execution 
Conceding that a judgment creditor, at the time of this en- 
actment, had by his active diligence acquired a lien on the 
real estate of his debtor, this may be said to be entirely with- 
out his contract, and is in no manner affected by it. The 
legislature, as it seems to us, may modify, or even abolish, 
all such laws, without in any manner impairing the obliga- 
tion of the contract. ‘The answer to the entire argument is, 
that the creditor has stipulated for no specific lien, and the 
only right under his contract is, to have the same remedies 
as all other creditors are entitled to by the general laws of the 
land. It might be contended with equal force, that impris- 
onment for debt was contracted for, when the ehgagements 
were entered into some years ago, as that the right to sell the 
land of the debtor was now: a part of the contract. The case of 
Bronson v. Kenzie, 1 Howard, 311, goes to show, that a cred- 
itor who has contracted for a specific lien upon his debtor’s 
lands, cannot be deprived of that right by any subsequent 
legislation ; but certainly stops far short of the decree in this 
suit. In New York, where ‘statutes very similar to that 
which we are now considering, have prevailed for more than 
twenty-five years, their constitutional validity, so far as we 
can ascertain, has never been questioned, and we presume 
similar ones are in existence in other States. We dismiss, 
then, the constitutional question, with the brief remark, that 
if the statute was open to objection on this score by a credi- 
tor, it would scarcely avail a purchaser, who. takes all his 
right by virtue of the specific legislation. 

It is however contended, the statute should be restricted 
to such judgments as are obtained after its enactment. There 
is no room to give this restriction, without departing from 
the very letter, which directs that all sales “‘ hereafter made,’ 
shall be governed by it. In New York, these statutes are 
considered remedial, and as such entitled to be construed in 
the most liberal manner, to advance the remedy. [Van Ren- 
selear v. Sheriff of Albany, 1 Cowan, 501.] With us, stat- 
utes giving a new remedy have frequently been construed ta 
apply to suits then existing. [Bartlett v. Lang, 2 Ala. Rep. 
404.] And such is believed to be the general construction 
with respect to such statutes, unless the intention is apparent 
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to restrict their operation. The opposite rule applies when 
statutes seem to affect existing rights. [Boyce v. Holmes, 2 
Ib. 54.] 

Upon the whole, our conclusion is, that the act in question 











is constitutional, and applies to all sales made after its pas- 
sage. Whether the defendants being the assignees of one 
of the judgments, by virtue of which the lands in question 
were sold, are entitled to be consinered as bona fide creditors, 
is a matter not decided by the Chancellor, and therefore need 
not be now determined by us. Such seems to have been the 
opinion in Van Rensalear v. Sheriff of Onondaga, 1 Cowan, 
443, but we decline to decide this point until directly pre- 
sented. As an account is necessary, as well as other pro- 
ceedings, the cause will be remanded. 
Decree reversed and remanded. 





—————————— 


WOODLEY v. FINDLAY, er at. 


1. A bequest of a slave to one for her life, and “at her death to the lawful 
issue of her body, that may then be living, to them and each of them, share 
and share alike, but should she die without lawful issue, then to go to her 
sisters, share and share alike,” is good, as an executory devise, the sisters 
taking a vested remainder, as purchasers, which was not affeoted by the 
sale of the slave, by the husband of the tenant for life. 

2. Where, from the organization of a court, noone of the Judges has prece- 
dence over the rest, from the necessity of the case, either of the Judges has 
power to make the certificate required by the act of Congress for the au- 
thentication of records. But in such a case, it must be shown that such is 
the organizotion of the court. 

3. When the wife’s chose in action accrues during the coverture, the husband 
may, or may not, join the wife in the suit, at his election. 





Error to the Circuit Court of Cherokee. 
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Detinue by the defendant in error, for a female slave nam- 
ed Dinah. 

The plaintiffs claimed title under the will of Mary Davis, 
of Columbia county, Georgia. The probate is as follows: 


Georgia, Columbia county, 6 Nov’r, 1815. 
In the Court of Ordinary, John Foster, and Collier Foster, 
two of the subscribing witnesses to the within instrument of 
writing, being the last will and testament of Mary Davis, de- 
ceased, after being duly sworn on the Gospel of Almighty 
God, say, that they saw the subscriber in life, subscribe by 
her mark, and acknowledge the same, to be her last will and 
testament, and that Robert S. Foster; signed the same at the 
request of the testatrix, as a witness. Sworn to and sub- 
scribed in open court, this 6th Nov’r, 1815. 

Joun Foster, 
Cotuier Foster. 

H. Crawrorp, Clerk. 


To thisis appended a certificate of Gabriel Jones, clerk of 
Columbia County Court, Ga., that the transcript is a correct 
copy of the will, and probate, as the same appears of recor 
in his office, dated 10th March 1844. 

Also, a certificate of William L. Blunt, who styles himself 
‘‘one of the présiding Judges of the inferior court of said 
county and State, and by virtue thereof one of the presiding 
Justices of said court, when sitting for ordinary purposes,” 
that Gabriel Jones zs clerk of said court, &c., which is dated 
30 March, 1844. 

The clause of the will relied on is as follows: “I lend 
unto my grand-daughter, Mary Foster, one negro girl, called 
little Dinah, during her natural life, and at her death, I give 
and bequeath the said negro girl, little Dinah, and her in- 
crease, to the lawful issue of her body, that may then be liv- 
ing, tothem and each of them, share and share alike, their 
heirs and assigns forever ; but should the said Mary die with- 
out lawful issue, then to go to her sisters, share and share 
alike.” 

The plaintiff proved by Arthur Foster, that as husband of 
Mary Foster, and under the will of Mary Davis, he took pos- 
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session of the slave Dinah, and kept her in possession many 
years in Georgia, and in 1837 moved to Cherokee county, 
Alabama, bringing the slave with him. That by virtue ofa 
trust deed, executed by him in Alabama, the slave was sold 
to pay a debt owed by him, and purchased by the defendant. 
That Mary Foster, his wife, died without issue, before the 
sale of the slave. That the wife of S. Findlay, one of the 
plaintiffs, Frances D. Cummings, and Henrietta Howard, the 
other two plaintiffs, were the only sisters Mary Foster had. 

The defendant read from the statutes of Georgia, a law 
forbidding estates to be entailed. 

The defendant moved the court to charge. that if they be- 
lieve Arthur Foster took possession of the negro Dinah, un- 
der the will of Mary Davis, and at the time was husband of 
Mary, the legatee, and that she was sold for his debts, and 
purchased by the defendant, plaintifis could not recover ; 
which charge the court refused, and charged the jury, that 
the sisters of Mary Foster, had such a title in the slave, as 
would enable them to recover in this action, in virtue of the 
will of Mary Davis, and that if they believe the evidence, 
they must find for the plaintiffs. 'To which the defendant 
excepted, and now assigns as error. 


S. F. Rice, for plaintiff in error. The wife of Findlay 
should have been joined in the suit with her husband. [1 
Ch. P. 24.] The omission is ground of non suit, and may 
be taken advantage of on error. [1 M. & S. 176.| 

The will created an estate tail in the property, and the 
whole vested in the first taker. [5 Ala. Rep. 578; 6 Id. 
362. ] 

The remainder was destroyed by the execution of the 
deed of trust. [5 Ala. 578.] 

The will is not legally authenticated, as the Judge does 
not certify that he isthe presiding Justice, and there was no 
proof in the court below, that there was no presiding Justice. 
Nor does the Judge certify that Jones was clerk of the court 
when his certificate was made, which was dated seventeen 
days after’the clerk’s certificate. 

The will does not appear to have been admitted to probate 
by any court in Georgia, but merely sworn to in open court. 
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Wuire, ¢ontra. The will is duly authenticated. In Geor- 
gia, the Court of Ordinary is composed of, Justices. of the 
Peace, no one has precedence. -[Prince’s Dig. 419, $2; 
910,-$ 6.] 

The limitation over was not too remote, as it was to the 
surviving sister. [1 Stew. 536; 6 Porter, 327; .6 Ala. 363 ; 
1 Bay. 78.] : 

When the wife’s chose in action accrues during coverture, 
the husband may sue alone, or join his wife, at his election. 
(3 Litt. 281; Com. Dig. Baron and feme, 10; 3 Bac. Ab. 65; 
Cro. Jas. 77, 205; 4 H. & M. 453.) 











ORMOND, J.—In our opinion, the limitation over in this 
case, to the sisters of Mary Foster, the tenant of the life es- 
tate, is good by way of executory devise. The bequest is 
of a life estate in the slave, to Mary Foster, and at her death 
it is to go to the lawful issue of her body, that may then be 
living. It is manifest that the first limitation was not too re- 
mote, as it evidently contemplated, that the estate should vest 
in her heirs at her death ; it was not therefore upon an indefi- 
nite failure of issue, as it must necessarily vest upon the death 
of the first taker, if there is any one then in being, capable of 
taking. It is further urged, that the words of this devise 
created an estate tail, which, by the statutes of Georgia, was 
converted into an absolute estate in the first taker, The 
Georgia statute, as well as our own, was not intended to op- 
erate on personal property, as that could not be eutailed at. 
common law. By the common law, if the language employ- 
would create an estate tail, if the subject matter was land, 
being of personal property, the absolute estate would be vest- 
ed in the first taker. 'The words necessary to create an es- 
tate tail by the common law, in a deed, are heir, or Meirs of 
the body. ‘The language used here, is “issue of her body.” 
But it is settled by numerous adjudications, that the words 
issue and heirs of the body, in a will, are controlled, and ex- 
plained, by the intention, and may be either words of limi- 
tation, or words of purchase, as may be necessary to effectuate 
the intention of the testator. See the numerous cases on 
this head, marshalled by Hayes in his second table, in his 
work on limitations. 
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Here the intention was perfectly obvious, that the issue of 
the body were to Jake as purchasers,,and not as heirs of the 
first taken ; an estate tall could not therefore have been in- 
tended. See Jones v. Morgan, 1 Brown C. C. 218, where 
the rule is forcibly stated by Lord Thurlow, and Fearn. on 
Rem. 194, 

The limitation over to the sisters of the first taker, is also 
good, by the same process of reasoning—as it is evident the 
testatrix contemplated the remainder to vest in them, during 
their lives. The case of McGraw v. Davenport, 6 Porter, 
319, is a case exactly in point. This, then, being a good re- 
mainder, as an executory devise, was a vested interest, and 
if the remaindermen had died, before the tenant of the life 
estate, would have passed to their representatives. The case 
of Price v. Price, 5 Ala. 578, was the case of a contingent 
remainder, created by deed. What is there said of the loss 
of the remainder, by the destruction of the particular estate 
before the contingency happened, has no application here. 
This remainder is good as anexecutory devise, and as those in 
remainder take as purchasers, it is a vested interest. Being 
a vested interest, it was not in the power of the tenant for 
life, by any act of his, to affect it, and by the termination of 
the particular estate, their right became perfect. 

The will appears to have been admitted to probate in 
Georgia, but the certificate of Mr. Blunt, who calls himself 
‘“‘ one of the presiding Justices of the court,” is, in our opin- 
ion, insufficient. ‘The act of Congress requires the transcript 
to be authenticated by the certificate of the presiding Judge 
or Justice. If, from the organization of the court, no one of 
the Justices has precedence of the rest, from the necessity of 
the case, one of the Justices must have authority to make the 
certifi@ate ; such is said to be the fact in this case, and we 
have been referred to the Georgia statute to prove that such 
is the organization of their Courts of Ordinary. If that proof 
had been made in the court below, the certificate would have 
been considered sufficient. This court cannot judicially 
know the statutes of other States. See Johnson v. How’s 
Adm’r, 2 Stewart, 27. 

The objection that the plaintiffs must fail in the action, be- 
cause the wife of Findlay is not joined with him in the suit, 




































. JANUARY TERM, 1846.. 

TT Wilts v. Willis’ Adm’. ee *. e:4 

cannot prevail. When the wife’s chasein action diciaes dyr- alk 

ing the coverture, the hi§band mayfermay not, join Tip aife - 

with him in the suit, at his election. . [Morris v. wy 

wife, at the present term; Philliskirk v. hae 2M 

s.893.] on 

) For the error of the court, in admitting the transeptpitof * 

the will and probate, without proof of the constitution of the 

Court of Ordinary, so as to authorize any one of the Judges 

: thereof to certify the transcript, the judgment must be revers- . 4 
od, and the cause remanded. : 








WILLIS v. WILLIS’ ADR. 


1. Where letters of administration are revoked upon the failure of the ad- 
ministrator to rerew his bond, as required by statute, and upon the settle- 
ment of his accounts, in the Orphans’ Court, a decree is rendered against 
him, for the amount due by him to the estate, in favor of his successor, and 
execution ordered toissue thereon—the decree, at least as it respects the 
order for an execution, is unauthorized by any statute, and cannot be sup- 
ported. 


Writ of Error to the Orphans’ Court of Montgomery. 
From the record in this case, it appears that the plaintiff 
in error, asthe administrator of Britton Willis, deceased, was 
summonetto renew his bond, or show cause why the letters 
of administration previously granted to him, should not be . 
revoked.*. He“failed to renew his bond as required ; there- 
upon his letters ‘of administration were revokedgand an order 
was maderfor the settlement of his accounts on a day desig- 
nated. “At the day appointed, the plaintiff filed his.accounts 
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for ccctlenaiians whereupon the court appointed 
Han ad litem, for@he inbent distributees of the estate, 
ide publication requiring all-persons interested to dew 
why the account should not be stated, allowed, &c. 
“The courtgendered a decree reciting the appointmen® of 
the defendant in error as administrator of the intestate, and 
the accounts of his predecessor had been examined, sta- 
ted, and found to be correct ; from which it appears that he 
was indebted to the estate the sum of $2,404 13. A decree 
was rendered against the plaintiff in error for that sum, in fa- 
vor of McLemore, as administrator, and an execution diregt- 
#@@ to issue accordingly. . 










J. E. Bewser, for the plaintiff in error. There is no stat- 
ute which authorizes the Orphans’ Court to render a judg- 
ment in favor of a subsequent administrator, against his pre- 
decessor. If this be so, the decree is clearly erroneous. Ac- 
cording to a decision of this court, even an action instituted 
in the ordinary mode, could not be suppported. 'The decree 
is a final one, and if it could not regularly be rendered in fa- 
vor of the distributees, the court should merely have ascer- 
tained the balance, without ordering or allowing an execu- 
tion thereon. 


L E. Hayne, for the defendant in error. "An action at law 
may be maintained by an administrator débanis non against 
a preceding administrator who has been removed from the ad- 
ministration. [Clay’s-Dig. 221, $ 4.] The cases in 2 Por- 
ter’s Rep. 555, 558, and 3 Ala. Rep. 670, so far from oppos- 
ing this conclusion, which is necessarily inferible from the 
statute, terid to support it. ‘ 

The succeeding administrator may have sued sat law, un- 
der the express terms of the statute, or have sought to re- 
cover by decree of the Orphans’ Court what was due from 
his predecessor. This view is consistent with | the ease in 2 
Stew. & P. Rep. 70. 

The Orplians’ Court had Willis beforé -it for final settle- 
ment—the statute shows that his successor was entitled to 
the assets in his hands, and no reason is perceivéd why the 
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decree should not be so rendered. See also Clay%s Dig. 36, on 


























¥ 
$9; 304, § 42. r . +e: 
COLLIER, C. J:—By-an act passed in 1806, the Orphans’ . 
Cpt is invested with full power to requiré the renewal of ' 
administration bonds, where* the security préviously givem + 
shall be insufficient. ‘And if it appear upon examination, m al 


that any administrator hath embezzled, wasted, or misapipli- 

ed all, or any part of the decedent’s estate, or shall refuse or *, 
neglect to. give bond with security as aforesaid; the said¢court gq» -*§ 

may forthwith revoke or repeal the letters of admin istr@tionngy * 

aid thereupon grant letters of administration to such ey 

person or persons having aright thereto, as will give bo 

manner and form aforesaid ; who may have actions of trover, ° 

detinue, account, and on the case, for such,goods or chattels 

as came to the possession of the former administrators, and 

were withheld, Wasted, embezzled, detained, or misapplied 

by any of them, and satisfaction made for the same.” (Clay’s 

Dig. 221, $ 4.] 

In the Judge of the Benton County Cotirt v.' Price, et al. 6 
Ala. Rep. 36, we held that neither of the actiehs proyided 
by this statute, nor any other was maintainable atcommon 
law, where the assets of the estate had been wasted or con- 
verted ; ‘‘and that the act itself only applied, where letters of 
administration had beet revoked and granted to another for 
either of the causes mentioned init.”?” Further, that it was 
not allowable to sue the sureties in the administration bond, 
either jointly with their principal, or alone, until a judgment 
or decree was first obtained against the principal and ah exe- 
cution thereon prove unproductive. See Chamberlain- Y 
Bates, 2 Porter’s Rep. 550. 

_According to these principles, the court, in the case Tast ci- 
ted, held, that the authority of the administrator de bonis non 
extends only to such of the personalty of his intestate as re- 
main in specie, unaltered or unconverted by his predecessor, 
and so far.only he be regarded a trustee for distributees 
and creditors. was however added, that if administration 
be granted to an improper person, er by an improper cour’, 
and afterwards revoked, the* subsequent administrator, pro- 
perly appointed, bas a general commission‘of the administra- 
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ig 
tion, and i$ therefore entitled to eall ie displaced adminis- 


> 


trator ta,account, as in 9 case of gn executor de son fort. 
The eonclusion was, “that an administrator de Lonis non 
cannot sue the representative of a formrer executor, or admin- 
istrator, either at law or in equity, for assets wasted or 
Werted, by the first executor of administrator ; but such’ suit 
may be brought directly by creditors, legatees, or distribu- 
tees.” 

The 21st section of the act of 1806, authorizes the Judge 
of the Orphans’ Court to examine, audit, state and report for 


@fllowance, all accounts of administrators, executors, and 


rdians, and if no. exception is made to the report, or beille 
: is overruled, to decree an allowance of the account as 
stated. [Clay’s D. 226, $ 27.] By the 24th section of the act of 
1821, it is enacted, that “the documents and evidence of all 
settlements, made with executors, administrators and guar- 
dians, shall be carefully preserved by the clerk of the county 
court, and the settlement entered of record ; which evidence, 
vouchers, documents and settlement, shall be good evidence 
in any suit, for or against such executor, administrator, or 
guardian, and shall not be impeached, except for fraud in ob- 
taining the same.” [Clay’s Dig. 304, § 37.] 

These enactments only authorized an allowance of the ac- 
count of an executor, administrator. §c., as reported by the 
Judge,'to be decreed, and declared “its effect as evidence. 
Thus stood the matter when the statute of.1830 was passed ; 
the first section of which provides, that “all decrees made by 
the Orphans’ Court on final settlement of thg accounts of ex- 
ectitors, administrators, and guardiansy shall have the force 
and effect of judgments at law, and executions may issue 
thereon, for the collection of the several distributive amounts 
against such executor, administratér or guardian.” [Clay’s 
Dig. 304, ¢ 42.] The second section of the same statute 
gives to each distributee, heir, of devisce, a writ of execu- 
tion, or attachment, when a distribution of real or personal 
estate is decreed, one or both, in the case érsonal estate ; 
and in the case of real estate, a writ of habere facias posses- 
Sionem, against the executor, administrator, or guardian. [Id. 
305, § 43.] - And the act of 1832, directs that the court on 
final settlements of executors, administratogs, and guardians, 
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shall assess and insert in its decree, the amount of each dis- 
tributive share. [Id. ¢ 44.] The statute of 1843, to amend 
the laws in relation to insolvent éstates, authorises the Or- 
phans’ Court to render a decree in favor of an administrator 
de,bonis non, appointed pursuant to its provisions, against his 
predecessor, for all moneys found due from him, to the estate, 
and all such goods, chattels, choses in action, and other per- 
sonal effects, and deeds and other evidences of title torealty, 
as may be in his hands belonging to the estate: [Clay’s Dig. 
194, § 9.] This enactment applies exclusively to the ad- 
ministration of insolvent estates, and is now referred to, be- 
cause it was cited at the bar, to show the policy of the legis- 
lation in cases analagous to that before us. 

We have thus noticed the statutes and adjudications which 
are at all times important to guide us to a conclusion, and it 
can scarcely be necessary to argue that they do not warrant 
to its full extent, the decree of the Orphans’ Court. Wheth- 
er it is competent in a case like the present for that Court to 
receive and adjust the accounts of a first administrator up- 
on their voluntary presentation for settlement, or to require 
their production for that purpose, we will not stop to inquire. 
For however this may be, it is clear that there was no stat- 
ute previous to 1830, which authorized an execution to issue 
upon a decree of the Orphans’ Court, and the act of that year 
only gave it in favor of a “distributee, heir, or devisee,” 
Neither of these designations embrace an administrator de 
bonis non. 

The decree in the case before us, after ascertaining a cer- 
tain sum to be in the hands of the displaced administrator, to 
which the estate of the intestate was entitled adjudges the 
same to be paid over to his successor, and directs an execu- 
tion to issue for the collection thereof. Here then, the de- 
cree is efroneous, at least as it respects the order for an exe- 
cution. {McLeod v. Mason, 5 Porter’s Rep. 223,] ‘This 
must be regarded as a part of the decree, as it undertakes to 
impart to it, an efficiency and influence beyond what the . 
law accorded to such a decree. Crenshaw v. Hardy, 3 Ala, 
Rep. 653, in this respect was unlike the present. There the 
order for an execution was said to be supererogatory, as the 
statute had declared the effect of the decree, and if the exe- 
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cution was irregular it might be superseded in vacation, or 


quashed in term time on motion. 
We have only to add that the decree of the Orphans’ Court 


is reversed. 











SAMPLES v. WALKER, erat. 


1. When an execution is made returnable at an impossible day—as of a year 
which was gone when the execution issued—the sheriff cannot take ad- 
vantage of the irregularity, when a motion is made against him and his 
sureties for a failure to return it within the time prescribed by law. 


Writ of Error to the Circuit Court of Randolph. 


Morion, at the instance of Henry Baker, against Walker, 
as sheriff, and others, as his sureties, for failing to return an 
execution, and for failing to pay over the amount of it. The 
notice of the motion is dated in December, 1842, and is ad- 
dsessed to the sheriff and his sureties, by name, advising them 
that at the next term of the County Court a motion would be 
made against them for the amount of a certain execution 
there set out. In this notice the execution is described as 
having been issued on the 7th January, 1842, returnable to 
the County Court to be held for said county, on the first 
Monday of July, 1841. That the said writ of execution 
came to the hands of the sheriff on the 7th January, 1842, to 
execute and return according to law, and to the exigency of 
the said writ. It then proceeds to aver, that Walker was 
sheriff at the issuance of the execution, and until after its re- 
turn day, and that he wholly failed to make his retugn of said 
writ within the time prescribed by law, and having failed to 
make the money thereon, and to pay over the same, upon de- 
mand mad@ by the plainiff at the July term of said court, 
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1841. It then proceeds to advise the sheriff, &c., that the 
plaintiff will move against them for the amount of the execu- 
tion, and five per cent. damages on the same, for each and 
every month the said Walker has failed to make his return as 
aforesaid, and to pay over the money as aforesaid. The mo- 
tion was transferred from the County Court, where it was 
made, to the Circuit Court, in which the death of the plain- 
tiff was suggested, and Samples, as his administrator, made a 
party. 

It is said in the judgment entry, that the defendant’s de- 
murrer to the notice was overruled, as well as a plea of non 
est factum pleaded by them; but finally the motion was sub- 
mitted to a jury as on issue joined, who returned a verdict 
for the defendants ; on which judgment was entered. 

At the trial the execution was in evidence, purporting to 
be issued on the 7th July, 1842, returnable the Ist Monday 
of July, 1841, and actually returned on the 26th July, 1842. 
The execution docket was introduced to show that it was in 
fact issued in January, 1842. It was not returned within the 
three days next before the regular term of the court, which 
by law was then fixed onthe 4th Monday of July, at which 
time it washolden. The sheriff produced the execution, in 
which he is required to return the writ on the ‘first Monday 
in July, 1841. 

The court charged the jury, that under such a state of 
pleading and evidence, the plaintiff was not entitled to re- 
cover. 

To this charge the defendant excepted, and now assigns it 
as error. 








Bowpon, for the plaintiff in error. 


White, contra. 


GOLDTHWAITE, J.—The whole of this case amounts 
to no more than this. The sheriff, in defence of a motion 
against himself and sureties, attempts to shew, and succeeds 
in shewing, the execution was made returnable on an impos- 
sible day. This is only what the plaintiff in the motion had 
previously admitted in his notice, as the execution is there 
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set out precisely as it afterwards appeared in evidence. It 
is the established rule, that no sheriff will be permitted to 
discharge himself on account of any irregularity in process. 
[Watson on Sheriffs, 53; McRae v. Colclough, 2 Ala. Rep. 
74; Woods v. Bondurant, 1 ib. 543 ; Anderson v. Cunning- 
ham, Miner, 48.] There is no question the clerk committed 
amistake, both inthe year and the Monday of the month, in 
stating the time for the return, but this did not affect the 
sheriff, or make it the less his duty to make the money and 
return the process according to law. Although it may ad- 
mut of doubt whether the notice is not defective in setting out 
what will be moved, yet this did not warrant the court in 
charging that a recovery could not be had upon the evidence 
before the jury. For any thing which appears, the motion 
actually made was for not returning the execution. 
Judgment reversed, and cause remanded. 





HOLLEY v. BURGESS. 


1. An accusation that one “was whipped for stealing hogs,” imports a larce- 
ny. Itis an accusation of hog stealing, with the addition that the party had 
been whipped for it. . 

2. After an effort has been made to assail the general reputation of a plain- 
tiffin slander, he may prove his good character. 


Error to the Circuit Court of Talladega. 


Trespass on the case, for standerous words by the defend- 
ant against the plaintiff in error. 

The declaration in’ the usual form, charges the defendant 
with saying that the plaintiff “was whipped for stealing 
hogs.”” ‘The defendant pleaded not guilty. 
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From a bill of exceptions, it appears, that the plaintiff and 
defendant lived in the same neighborhood. The defendant 
offered to prove by several witnesses, that before and about 
the time of uttering the slander charged in the declaration, 
they had heard a report, and rumor, in different parts of the 
county, that the plaintiff had been whipped for stealing hogs, 
but they could not state that it was general at any particular 
place, or neighborhood. The court, on motion of the plain- 
tiff, rejected the proof. 

The defendant then offered to prove, that a short time be- 
fore the words were spoken by him, another person, on the 
public square, in Talladega, stated, in the ‘presence of six or 
eight persons, whilst the court was in session, that plaintiff 
had been whipped for hog stealing, but it was not shown 
that defendant was present or heard it. This was also re- 
jected. 

The defendant proved by a witness, that in a neighbor- 
hood in Cherokee county, where plaintiff had formerly resid- 
ed, he was acquainted with the public sentiment, and that it. 
was generally suspected and reported there, that plaintiff had 
been guilty of hog stealing. The plaintiff thereupon offered 
proof, that both before and at the time of the uttering of the 
slander, he had sustained a good character for honesty, the 
witnesses having stated that they knew his general charae- 
ter. Defendant objected to this proof, but the objection was 
overruled. 

The defendant asked the court to charge the jury, that the 
words in the declaration, ‘“‘ John Burgess, (meaning said-plain- 
tiff,) was whipped for stealing hogs,” if proved as charged, 
would not sustain the action; that they did not, import a 
charge of acrime ; which the court refused, and charged the 
jury, if these words were proved, and the inuendoes, then the 
plaintiff had made out his case, provided it was shown, that 
the words were spoken with malice. 

These matters are all assigned as errror. 








Wurrte and Rice, for plaintiff in error. "The charge in the 
declaration does not import a crime. The meaning is, that 
the plaintiff had been whipped on an accusation of stealing 
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hogs. It cannot be inferred from the language employed, 
that the defendant meant to charge, that the plaintiff had 
been: whipped by the sentence of a court for stealing hogs. 
It is nothing more than a statement, that he had been lynch- 
ed on a charge of hog stealing. 








W. P. Cutron and Porter, contra. In charging’ the par- 
ty with being whipped for stealing hogs, the plaintiff not on- 
ly charged a larceny, but the disgrace of being whipped for 
it, which was certainly actionable. They cited 2 Porter, 
213; 8 Id. 486.] 


* ORMOND, J.—The words laid in the declaration, are 
clearly acharge of stealing hogs, and this accusation is cer- 
tainly not softened, or modified, by the addition, that the 
party had been whipped for it. This being a larceny, the 
words are in themselves actionable. The interpretation put 
upon these words by the counsel for the plaintiff in error, that 
they do not import a charge of hog stealing, but were mere- 
ly intended as the statement of a fact, that the defendant in 
error had been whipped upon a suspicion, or accusation, of 
hog stealing, cannot be sustained. If such had been the in- 
tention, different language would have been employed. And 
if, in truth, in speaking the words, he had reference to an il- 
legal act of this kind, he evidently intended to indorse the 
accusation. 

As to the vague rumors Stated by some of the witnesses, if 
admissible at all, could only be received in mitigation of 
damages, which does not appear to have been the purpose for 
which they were introduced. [See Bradley v. Gibson, at 
the present term. ] 

There was certainly no objection to proof of the good cha- 
racter of the plaintiff, after the effort had been made to assail 
his general reputation by testimony. 

Let the judgment be affirmed. 
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HEARNE’S ADM’X v. HARBISON AND WIFE, er at. 


1. A writ of error which is sued out to revise a decree of the Orphans’ Court, 
by which the estate of an intestate was settled and distribution made, will 
not be dismissed because all the distributees are not made parties; but 
the writ will-be amended, so as to make it conform to the record. 

2. Where the Orphans’ Court made an interlocutory order touching the dis- 
tribution of an intestate’s estate, which is erroneous, if in the final decree 
the error is repaired, and complete justice done to the pdities, the previ- 
ous error will furnish no ground for a reversal of the decree. 

3. Quere? Is it competent for an administrator to assign an error, which is 
not prejudicial to himself, but merely affects the distributees of the estate, 
the defendants in error. 

4, An administrator who files his accounts and vouchers for settlement, cannot 
object on error, that the notice prescribed by statute, was not given to him, 


Writ of error to the Orphans’ Court of Lowndes. « 


Ir appears from the record, that the plaintiff in error was 
appoiited the administratrix of her intestate on the fifth of 
December, 1836; that on the 23d June, 1843, she filed her 
account current and vouchers, upon being cited to appear and 
make final settlement of the estate. .Thereupon the “ court 
gave legal notice to all parties interested, to be and appear at 
a special Orphans’ Court, on the first Saturday in September, 
1843, to file exceptions, or otherwise to plead to said account,” 
&c. Certain“exceptions were filed by one of the distribu- 
tees, and the proceeding regularly continued from time to 
time, to the third Monday in October, when they were with- 
drawn. The judge of the Orphans’ Court then examined, 
audited and stated the account, and no further exception be- 
ing taken, allowed the same as stated. 

The names of the distributees are stated in the decree, (of 
whom there are more than five) all whom, it is said, are of 
full age, and the amount of money being the residue of the 
estate undistributed, is also ascertained. One-fifth of the ba- 
lance is directed to be retained by the administratrix, who is 
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the widow of the intestate ; and she is charged with interest, 
because as it is said, she failed to make a settlement at the 
time the law required, and failed to file an affidavit, as the 
statute in such case provides—but interest is only caleulated 
after eighteen months from the grant of administration. 

It is qffirmed by the decree that the land and slaves had 
been previously divided and distributed ; that in making dis- 
tribution of the latter, some of the distributees had received 
less, and others more than they were entitled to. In such 
cases the portions were equalized by directing the adminis- 
tratrix to make up the deficient shares, by deducting a cor- 
responding amount from those who had received in the distri- 
bution of the slaves, more than their proportion. The seve- 
ral sums to which the distributees were respectively entitled, 
were ascertained upon this basis, and a decree rendered ac- 
cordingly in favor of each. Upon the satisfaction of the de- 
cree, it was ordered that the administratrix be discharged 
from her bond, &c. 





Jupce, with whom was B. F. Porter, for the plaintiff in 
error, made the following points : 

1. The decree is erroneous in being rendered against one, 
and in favor of another distributee, and in adjusting the seve- 
ral distributive shares. [8 Porter’s Rep. 507; 4 Ala. Rep. 
632. | 

2. The court did not give forty days notice before auditing 
the accounts of the administratrix. [Clay’s Dig. 229, § 41; 
7 Porter's Rep. 270; 4 Ala. Rep. 121.] 


A. Giicurist, for the defendant in error.—The writ of er- 
ror should be dismissed, because all the distributees are not 
made parties. [2 Ala. Rep. 192.] The decree in favor of 
one distributee against another, was rendered in 1838, and 
was final as it repects the matters determined by it. [Clay’s 
Dig. 297, $ 4; 307, § 9; 9 Porter’s Rep. 111; 3 Ala. Rep. 
156, 437; 7 Id. 736.] It cannot be objeeted by the admin- 
istratrix that due notice was not given of the settlement, as 
she appeared and submitted to file her accounts and vouchers; 
besides, notice was intended for the benefit of distributees 
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and creditors. [6 6 Ala. Rep. 607.} The record shows that 
each had a decree for as much as they were respectively en- 
titled to; the administratrix is not overcharged, and if the 
distributive shares are not properly adjusted, she cannot com- 
plain. [7 Ala. Rep. 270.] 


’ COLLIER, C, J.—The writ of error cannot be dismissed, 
because all the distributees, who are parties to the decree, are 
not made defendants here. Our statute authorises an amend- 
ment, so as to make the writ conform to the transcript; and 
it will be amended accordingly. 

Several years previous to the final decree in dividing the 
land and distributing the slaves, the shares allotted to the dis- 
tributees were not exactly equal, and to make up for the in- 
equality, the court ordered that the larger portions should be 
charged with the deficit in the smaller, and thus the distribu- 
tion equalized. But although it was so ordered, yet no for- 
mal decree wasrendered in favor of any of the distributees 
against the other. Subsequently, in making the final settle- 
ment, each one of the distributees was charged with so much 
as he or she had received, and the shares then made equal by 
a proper distribution of what then remained in the hands. of 
the administratrix. 

The orders first made, by which the share of one distribu- 
tee was said to be chargeable to another to make up a defici- 
ency, can only be vegarded as interlocutory, and not defini- 
tive, and if erroneous in themselves, the error was repaired in 
the final settlement, which gave to each distributee a decree 
for the appropriate amount against the administratrix.’ The 
first orders might serve as a guide for the final action of the 
court. But be this as it may, the matter was in fieri, and 
there is nothing in the record to show that it has not been ad- 
justed with a just regard to the rights of the administratrix. 
If then there was an error as between the distributees, by 
which they are willing to abide, can she gratuitously ask its 
correction for them ? 

As ut respects the want of notice, such as the statute re- 
quires, that the account of the administratrix had been exam- 
ined, audited and stated, and calling upon all persons inter- 
ested to show cause against its allowance, we think it cannot 
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avail her onerror. She had already filed her accounts and 
vouchers for settlement, and the proceeding was continued 
from time to time; notice, then, as it respected her, would 
have been an act of supererogation. [McLeod v. Mason, 5 
Porter’s Rep. 223; Sankey’s Ex’rs v. Sankey’s Heirs, 6 Ala. 
Rep. 607. 

This view is decisive of the cause, the judgment is con- 
sequently affirmed. 











O'NEILL v. DONNELL. 


1. There is no general rule to determine when costs incurred by an admin- 
istrator, with respect to the assets of the estate, shall be allowed; each 
case must stand on its own merits, but in none can they be allowed, unless 


incurred bona fide. 
2. An administrator may be allowed for extraordinary services, but no diffi- 
culty in making inventories, sales, or keeping accounts, is to be so consid- 


ered. 


Writ of Error to the Orphans’ Court of Montgomery. 


Tis was the trial of an issue directed by the Orphans’ 
Court, upon an exception taken by O'Neill, to the account 
exhibited by Donnell, as the administrator of Hugh O'Neill, 
preparatory to the final settlement of the estate. 

The account seems to have been regularly stated, and in 
it is charged the usual commissions. The items excepted 
against are three, viz: a charge against the estate for $130, 
stated therein as paid to certain attorneys for legal services ; a 
similar charge for $10, for two days services by the admin- 
istrator in taking the inventory of the estate; and a similar 
charge for $20, for four days services by the administrator in 
taking notes, delivering goods, and attending auction. 

The administrator asserted, in answer to the exception, 
that these charges were correct, and at the request of both 
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parties, the matter was submitted by the court to a jury, 

who, by their verdict, ascertained the account to be correct ; 

whereupon it was so allowed by the court. 

At the trial of this issue, it was shown that the intestate, 
at the time of his death, was supposed to be-the owner of a 
stock of goods, &c. ‘These were also claimed by one Dolen, 
as surviving partner of O’Neill, and he being in possession of 
them, was forcibly evicted by Donnell, claiming them as the 
goods of his intestate. A suit was instituted by Dolen against 
him for trespass, and in this suit a recovery was had for the 
value of the goods. The charge for $130 was for that sum 
paid by Donnell in defending this suit. 

There was much evidence on both sides, on the one part 
tending to show the assertion of title by the administrator 
was wrongful, and the taking tortious, and on the other that 
the claim was bona fide, and the possession taken for the 
benefit of the estate. 

On this point, the distributee asked the court— 

1. To instruct the jury, that if Dolen was in possession of 
the goods claimed by him as the property ofa firm, consist- 
ing of himself and O’Neill, claiming them as the survivor, 
and that Donnell seized and took them by force, the estate 
was not liable to be charged for the fee paid for defending 
this trespass. 

2. That this was not a proper charge, if Donnell was noti- 
fied previous to seizing the goods, that Dolen and his intes- 
tate were partners in trade. 

3. That an administrator is not authorized to seize goods 
in another’s possession, and take them forcibly, although he 
may believe them to be the property of his intestate ; and if 
in so doing, he incurs costs and expenses, he is personally li- 
able, although at the time of seizing the goods, he may be- 
lieve themi to be the goods of his intestate. 

These charges were refused, and the instruction given to 
the jury, that if the administrator acted in good faith, and 
solely with a view to the interest of the estate, and deemed 
the course pursued by him was necessary to protect: its in- 
terests, then the estate ought to pay the expenses of the suit 
although the administrator was a trespasser in seizing the 
goods. 
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With relation to the other items, the distributee requested 
the court tocharge the jury, thatadmitting every thing to be fair 
in regard to these, and that the services were essential, and 
no more was charged against the estate than those services 
were worth, yet, notwithstanding, they were improper char- 
ges against the estate, in the form they were presented, and 
ought not to be allowed in the account. 

This was refused, and the court instructed the jury in this 
connection, it being admitted by the parties that the stock of 
goods, in relation to which the services were rendered, were 
of a kind to require of the admwistrator extraordinary duties 
and trouble, and this matter being submitted to the court for 
its decision, the court ruled that the charges were proper 
against the estate, and ought to be allowed. ’ 

The several.refusals to charge as requested, the charges 
given, and the ruling of the court, were excepted to by the 
distributee, and are now assigned as error. 








J. E. Beuser, for the plaintiff in error, made the following 
points : 

1. The charges asked should have been given. The law 
will not warrant any one in committing a forcible seizure, 
aud therefore an administrator cannot make the estate res- 
ponsible for his illegal and violent acts. [7 John. 161; 6 
Paige, 455; 9 Ib. 461; 4 Verm. 256. |] 

2. The charge given covers too much ground. An ad- 
ministrator may act bona fide, and yet most intemperately 
and rashly. If protected in all cases when his own opinion 
justified him, the estate might be exhausted by expenses. 
The view of the court is not warranted by the decisions. [4 
Verm. 256 ; 6 Halst. 44; 7 J.J. Marsh. 190; 6 Greenl. 48; 
2 Penn. 419; 2 Bibb, 609. | 

3. The court, it is true, may allow compensation, but this 
is proper only by way of commission, which was charged in 
the account. It is against public policy to allow a per diem 
charge. [1 Hopk..28; 2 Paige, 287; 4 Gill and J. 453; 5 
N. Hamp. 492 ; 6 Halst. 44‘ 9Conn. 10; 14 E. Ch. Ca. 45, 
53; 17 Ib. 362. 


T. Wixurams, contra, argued— 
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1. That it frequently isas much the duty of an adminis- 
trator to take the property of his intestate where he can find 
it, as it is to retain it ; and whenever such act is bona fide, the 
policy of the law, as well as the interest of those concerned 
in the estate is, to indemnify the administrator. Here how- 
ever, nothing is claimed except for counsel fees, in ascertain- 
ing the right. It is immaterial in what kind of a suit. these 
are paid, if the counsel is essential. | 

2. As no compensation is fixed by law for the services of 
administrators, it must depend on the facts of each case. In 
this case it appears that the services required were extraordi- 
nary, and the compensation reasonable. 








GOLDTHWAITE, J.—This case falls within the princi- 
ples ascertained by the recent decision in Willis v. Willis’ 
Adm’r, ante, 721, and as the proceedings of the Orphans’ 
Court on this particular issue cannot be revised in this mode, 
the writ of error will be dismissed. \ But because the decis- 
ion of the questions argued, may be important to prevent fur- 
ther litigation between these parties, as well as to save them 
expense, we shall announce our conclusions upon them, — 

And first, with reference to the allowance for counsel fees, 
in the action of trespass, for seizing the goods of which the 
administrator’s intestate was possessed in his life time. It is 
obvious administrators may sometimes, as well as other trus- 
tees, be mistaken about property supposed to belong to their 
intestate, and the right of recaption extends as well to them 
as to other owners; it would be most unconscionable to as- 
sert they should stand by and see the property of the estate 
carried away, without an effort to prevent it. On the other 
hand it is equally unreasonable a trustee of any kind shall be 
permitted to squander the assets in his charge, in vexatious, 
or even contentious litigation. The difficulty is, to ascer- 
tain any general rule, which can govern the whole subject 
matter; and perhaps it is safer that each allowance should 
stand or fall by its own merits, than to rest on any general 
principle. It is evident, however, there is one. fact which 
must exist in every case, to warfant the allowance of costs, 
outside of the administration. This is. the bona fides of the 


93 




















738 ALABAMA. 


Cooper v. Frederick. 

act by which the costs are incurred. This seems to have 
been: the conclusion m Morris v. Murgatroyd, 1 John. Chan. 
473, where Chancellor Kent felt the difficulty, but allowed 
the charge. So in the case before us, it is impossible to say 
the party was justified in the trespass, or that if damages had 
been recovered, these could be a proper charge, yet we think 
the counsel fees were properly allowed, because, whether an 
actor, ora defendant to the suit, the title was necessary to be 
ascertained ; and could not well be so without the employ- 
ment of counsel. 

2. With respect to the other claims, we are not prepared to 
say the Orphans’ Court is restricted in the allowance of spe- 
cific charges for services rendered the estate. Such charges 
are perhaps the exception, and not therule. Whenever they 
are brought forward, it is doubtless the duty of the court to 
scrutinize them with a jealous and watchful: eye, and they 
never should be allowed for the ordinary duties of an admin- 
istrator. If by this means their compensation is to be in- 
creased, there is no foreseeing the evils which may be intro- 
duced. We shall have occasion in another case, to give our 
opinion upon allowances for extraordinary services, and in 
the mean time shall only say, that services in taking inven- 
tories, selling the goods, or keeping accounts, é&c. are not pro- 
per to be so considered. : 

Writ of error dismissed. 











COOPER v. FREDERICK. 


1. A resolution by the Directors off Rail Road Company, that the stock- 
holders might relinquish one half of their stock, and the payments previ- 
ously made accounted for as if made on the stock retained, provided the 
stockholders paid all the calls subsequently made by the dicrectory, is in 
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the nature of a contract, entered into between the corporation and its mem- 

_ bers, and is not on its face illegal or improper. 

2. If a judgment can be had against a stockholder, for a debt due by the cor- 
poration, under the act of 31st December, 1841, the affidavit required by 
that act must be made previous to suing out garnishee process. Whether 
the act applies to the stockholders of a corporation whose franchise has « 
been lost by non user, or dissolved by any act equivalent to a surrender of 

its privileges, quere? 






















Error .to Dallas Circuit Court. 










Tue plaintiff in error, as surviving partner, having recov- 
ered a judgment against the Selma and Tennessee Rail Road 
Co. for $3,398 73, and having made the necessary affidavit, 
sued out garnishee process against the defendant in error, 
who being duly summoned, appeared and answered, “ that 
he is, and has been, since January, 1837, a member of said 
company, having taken twenty shares of $100 each; by the 
articles subscribed, he bound himself to pay the sum annexed 
to his name towards the capital stock, in conformity with 
the provisions of the charter, passed 22d December, 1836, 
one provision of which is, that the subscription for said stock 
shall be paid, &c. reciting the third section. ; 

On the 24th June, 1839, the Directors, taking into consid- 
eration the embarrassed condition of the country, and as the 
stockholders, at their annual meeting, in March, 1839, had 
referred to the Board of Directors the consideration of this 
matter, ‘“‘ Resolved, that all those who took stock prior to the 
first of May, 1837, be authorized to surrender one half there- 
of, or as much less as they may see proper, and the instal- 
ments paid heretefore by said persons, shall be accountéd. as 
if it had been made on the amount so retained, and credited 
to them accordingly. Provided, that if any such person shall 
omit to pay such instalment as may be next called for, on 
the amount retained, shall be considered as wiiving the same, 
and bound for the amount originally taken.” This resolu- 
tion was ratified at a subsequent meeting of the stockhold- 




























ers.”’ 
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The garnishee availed himself of the provisions of the res- 
olution, and on the 7th March, 1840, relinquished ten shares, 
and has fully complied with all the stipulations of the resolu- 
tion, and has from time to time paid aH the calls which have 

.been made by said company, amounting in all to 23 per cent. 
on the stock retained. 

At, and previous to, the passage of the resolution of March, 
1839, the, plaintiff in error, and his brother David, since de- 
ceased, were partners, and as such, subscribed in, and were 
members of said corporation: and affiant believes, that Da- 
vid Cooper, while such partner, and a corporator, assented to 
such resolution, and was present at said meeting of stockhold- 
ers, at which the resolution was approved, and did not dis- 
sent. The garnishee concludes his answer, by denying that 
he owes any thing to the Rail Road Company. 

Upon this answer, the court discharged the garnishee, and 
rendered a judgment in his favor for the costs. 

This is now assigned as error. 





G. W. Gayte, for the plaintiff in error. The corporation 
had no power under their charter, to pass the resolution un- 


der which the surrender was made. No such power is ex- 
pressly given, nor is it incidental to any power granted. [1 
Stew. 199; 5 Porter 279; 6 Ala. 741.] The number of 
shares into which the stock of the company is divided, can- 

-not be reduced by it, as the capital stock is to be regarded as 
a fund for the payment of corporate debts. [Ang. § A. on 
C. 89, 475, 478; 6 Pick. 23.] So debts are frequently con- 
tracted with acorporator, on the credit of his dividends, and 
to allow it to be reduced, would be a fraud upon such creditor. 
[Ang. & A. 438.] 

This resolution cannot be supported as a by-law, because 
it has no tendency to forward the purpose for which the 
company was created. [A. §& A. 268.] Corporators are on- 
ly liable to the amount of their stock. Now, if the corpora- 
tion has the poWer contended for, debtscan never be collect- 
ed of them, as they have nothing to do but to assemble, pass 
a resolution, and relinquish their stock. 

The assent, or dissent, of D. Cooper, amounts to nothing. 








JANUARY TERM, 1846. 741 
Cooper v. Frederick. ’ 

His assent eould not give validity to a void act’ of the corpo- 

ration. , 

His assent could not bind his copartner. The interest of 
the firm in the corporation, and their interest as partners in 
excavating the road, were separate and distinct. Such an 
assent does not come within the scope of the partnership. 

The relinquishment being void, the garnishee is now lia- 
ble to pay 23 per cent. on the shares so: relinquished, that 
being the sum which the company has called for. 








‘ 
R. Sarrotp, contra. The opinion prevailed generally, if not 


universally, in the community, that the subscribers to this, and 
similar stock, had the right to relinquish their stock, by a forfeit- 
ure, and thus exonerate themselves from further liability. 
This led to the resolution, and acting upon it, those who sur- 
rendered have paid all the subsequent calls of the company. It 
must therefore be regarded as a contract entered into between 
the company and the individual corporators. It was in fact 
an honest compromise, entered into from pure motives, to - 
prevent the dissolution of the company, as is fully shown by 
the reasons set forth by the directors for its adoption. 

The regulation is in the nature of a by-law, having also 
the assent of the stockholders. As such, the State not com- 
plaining, it is clearly valid. [A. & A. on Cor. 298, 302; 2 
Stew. 401; 6 Ala. 741.] 


ORMOND, J.—The only question presented upon the re- 
cord, is the validity of the resolution of the board of direc- 
tors, authorizing the members of the company to relinquish 
a portion of their stock,on condition of paying all the calls the 
company might subsequently make upon the residue. 

Considering this resolution in itself, we entertain no doubt 
whatever, that it was such an act as the company might law- 
fully do. It is a. contract entered into by the corporation, 
with its members, which does not carry on its face any marks 
of illegality, or impropriety. It may have been, and proba- 
bly was, eminently judicious and .proper. It appears that 
when it was adopted, the company was struggling with dif- 
ficulties, in consequence of the great pressure upon the com- 
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munity for money, and it was apprehended that many of the 
subscribers would not pay, but would forfeit their stock. To 
prevent this, and to enable the company to go on, was the 
avowed, and doubtless the real motive, for the proposition; 
which originated with the directory, and was af terwards 
sanctioned by the stockholders. 

The argument principally urged, does not deny the right 
of the company under any circumstances, to pass such a res- 
olution, but that the stock is the fund for the payment of the 
debts of the corporation. and the relinquishment a fraud upon 
the creditors of the corporation.. We need not inquire what 
would be the effect of the facts supposed, as it does not ap- 
pear that by the rednction of the stock, the rights of creditors 
were at all affected. As to this particular debt, it is not 
shown when it was created, whether before or after the pas- 
sage of this resolution. _Conceding that the stockholders 
would be individually responsible to the creditors of the cor- 
poration, in proportion to their stock, as appears to have been 
held in Wood v. Dummer, 3 Mason C. C. 308, it could only 
be by a proceeding in equity, no such liability exists at law, 
[Vose v. Grant, 15 Mass. 506,) even after the corpouation is 
extinct. 

This was a proceeding under our general law of garnish- 
ment, as appears from the affidavit made, to obtain the gar- 
nishee process, in which it is stated that the garnishee and 
others, are indebted to the said defendant, or have effects of 
the said defendant in their hands, he therefore prays that they 
be summoned, &c. 

The defendant in error, by his answer, denies any indebt- 
edness. He admits he subscribed originally for twenty shares 
of stock, ten of which he relinquished to the company, under 
the order of the board previously spoken of, and has paid all 
the calls of the company on the remaining ten. ‘This is a 
denial of indebtedness to the corporation. Such imdebted- 
ness did not arise under the charter, from the fact of his be- 
ing a subscriber, but upon his refusing to meet the calls of 
the company. [Bingham v. Rushing, 5 Ala. 403.] See the 
third section of the charter, providing: for the mode and man- 
ner of making calls, for the amount subscribed. 

By the act of December 31, 1841, [Sess. Acts, 15,] it is pro- 
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vided, that ‘“‘the stockholders of any incorporate company, 
or body corporate, shall be liable respectively to the creditors 
of such company, for the amount of stock subscribed by them, 
and unpaid, in character of debtors to such corporation, and 
such liability may be enforced by garnishment, as above pro- 
vided for in this bill.”” The affidavit which by this act is re- 
quired to be made is, ‘“ that certain persons, (naming them, ) 
are indebted to such company as stockholders, or otherwise,” 
and the garnishee is required to answer, what he is in- 
debted, ‘‘as stockholder, or otherwise.” The design of 
this act appears to have been, to reach the stockholder 
as a debtor of the corporation, through his stock, and 
without ‘any call of the company. Under this act, then, 
it would seem, (if the enactment itself is of constitutional va- 
lidity,) that a judgment should have been rendered against 
the garnishee, for the amount of the ten shares unpaid, which 
he admitted he held in the company. But as already ob- 
served, the garnishment was not sued out upon this statute, 
but under the general law of garnishment, and the necessary 
affidavit not being made, the court had not jurisdiction to 
render a judgment for thé amount due from the stockholder 
to the corporation, upon which no call had been made. 

The 4th section of the charter, authorizes the company to 
organize, when $500,000 is subscribed, what effect the reso- 
lution of the board heretofore spoken of, had upon the fran- 
chise, or whether it reduced the stock below the amount ne- 
cessary to the corporate existence of the company, the record 
affords no information. Whether the act of 1841 applies to 
the stockholders of a corporation, whose franchise has been 
lost by non user, or has been dissolved by any act equiva- 
lent to a surrender of its privileges, is one of very great mo- 
ment, and upon which it is improper that we should express 
an opinion. 


Let the judgment be affirmed. 
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SPENCE v. MITCHELL. 


1, Where one receives a chattel from another, under a stipulation in writing, 
that he will return it “ wherever called for, in good repair, and free from 
expence,” he must deliver ‘it on demand, or excuse the non-delivery ; if 
when demand is made by a third person, in whose hands the writing was 
placed for that purpose, the bailee does not.call on him to produce his au- 

. thority, but places his refusal upon the ground that the chattel had been 
removed from his possession by some other person, he cannot object in his 
defence to an action of trover, that the agent did not show an authority 
when the chattel was demanded. 

2. When a witness is so situated that he will be liable to the same extent to 
the unsuccessful party in the cause, no matter which he may be, his inter- 
est is balanced, and he is competent to testify for or against either party. 

3. Semble—where a witness cannot be affected by the verdict and judgment 
which may be rendered in the cause, he cannot be rejected on the ground 
of interest. 

4. It is not error to admit a deposition as evidence, because one or more of 
the questions proposed upon the cross-examination were not directly an- 
swered as they should have been, if the facts sought to be elicited may be 
ascertained from answers given in other parts of the deposition, and there 
is nothing in the answers made from which it may be inferred that the 
witness designed to answer evasively. 

5. A motion to suppress a deposition ‘in a suit at law, which has been taken 
pursuant to statute, is addressed to the sound discretion of the court, and 
should never be allowed, when made for the first time at the trial. 

6. A justice of the peace cannot retain money collected by him in his offi- 
cial character, to satisfy a debt due him by the creditor whose money has 
been thus received. 

7. Although a witness may be interestad in the question, yet if his liability 
will remain unimpaired, no matter how the suit in which he is called to 
testify may eventuate, an objection will not lie to his competency. 


Error to the County Court of Talladega. 


Tus was an action of Trover, at the suit of the defendant 
in error, against the plaintiff, to recover damages for the con- 
yersion of a wagon. The cause was tried upon the plea of 
not guilty, with leave to give special matter in evidence. 
On the trial, a bill of exceptions was sealed at the instance of 
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the defendant. ‘To make out his case, the plaintiff read to 
the jury a writing of the following tenor, viz: “ Received of 
Francis Mitchell a certain wagon as a loan, known as belong- 
ing to the firm of James W. Hill, E. G. Buchanan, and J. D. 
Copeland ; given up to Francis Mitchell, as it is said, untila 
blacksmith’s account against the said parties, in favor of 
Mitchell and Givens, is settled, for seventy-two dollars and 
eighty-seven cents, made in the year 1839; which I promise 
to return to said Mitchell whenever called for, in good re- 
pair, free from expense—this January 14th, 1840. 
Sotomon Spence.” 

The plaintiff then proved by a witness that Givens handed 
him the paper above set out, and told wituess to demand of 
the defendant the wagon therein réferred to. Witness accord- 
ingly showed the defendant his receipt previous to the insti- 
tution of the suit, and demanded the wagon, whereupon de- 
fendant stated that James W. Hill had sent for and taken 
away the wagon—without saying he was present or consent- 
ed to it. Witness also said that he was not authorised by 
plaintiff to demand the wagon, and that the latter had left 
the State for months previous thereto. 

The defendant then read to the jury the affidavit of an auc- 
tioneer, admitted by consent, stating that on the Ist January, 
1840, he sold the wagon in question, as the property of James 
W. Hill, J. D. Copeland, and E. G. Buchanan, when Hill 
purchased, and caused it to be placed on his premises. F'ur- 
ther, on the same day, Hill authorized him to take charge of 
the wagon, and sell it for the purpose of paying a note then 
in affiant’s hands for collection. After the 14th January, 
1840, affiant being informed that the plaintiff had taken pos- 
session of and lent out the wagon, inquired by what authori- 
ty he had done so. Plaintiff answered that Hill owed him, 
and as the wagon was not in use, he thought it well enough 
for him to take possession of the same ; and that he did not 
suppose Hill would object to the course he had pursued ; but 
he did not intimate that he had Hill’s authority for what he 
had done, or that he was informed of it. 

The defendant then proposed to read the deposition of 
James W. Hill, whose testimony had been taken at the de- 
fendant’s instance. Witness states that plaintiff never obtain- 
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ed possession of the wagon under an agreement with him, or 
by his consent, that he left it with the auctioneer to sell and 
pay a debt, (particularly mentioned) as stated by the latter in 
his affidavit ; after the wagon was taken by the plaintiff. 
Witness sent for it and carried it home. Witness states that 
he became the proprietor of the wagon, in the manner in 
which the auctioneer testified, and that he never allowed the 
plaintiff to take it as a security for a debt or otherwise, but 
insists that the latter held good debts to collect belonging to 
the witness to a greater amount than the blacksmith’s ac- 
count. 

Upon cross-examination, the witness denied that he was in 
any manner interested in the result of this suit ; reiterates 
the denial that he ever gave the plaintiff the wagon to secure 
a blacksmith’s account, and insists that plaintiff had good 
claims to collect for him to a greater amount, and actually 
collected a sufficient sum to pay the blacksmith’s account. 

This deposition was suppressed and rejected, though regu- 
larly taken, upon the ground that several of the cross-inter- 
rogatories were not sufficiently answered. 

The defendant then offered to read to the jury a receipt 
given by the plaintiff, as a justice of the peace, to him for 
certain notes, &c. placed in his hands, for which the plaintiff 
undertook “ to account to said Hill, when collected, in tak- 
ing up his notes and accounts in this, Talladega county.— 
Jan’y 13th, 1840.” (Here notes, &c. are described, and a- 
mount to something more than one hundred dollars.) He 
offered to show that the plaintiff had collected a part of the 
claims, and that they were all on men able to pay ; all this 
evidence was excluded by the court, upon the plaintiff ’s ob- 
jection. 

Copeland was then introduced as a witness by the plain- 
tiff, and testified that Hill and himself, a few days after the 
first day of January, 1840, told the plaintiff to take the wag- 
on and keep it, to secure a certain blacksmith’s account, be- 
ing the same to which reference is made in the receipt of the 
defendant to the plaintiff. 'To this testimony, the defendant 
objected, because it was not rebutting, and was incompetent; 

“but the objection was overruled, and the evidence was per- 
mitted to go to the jury. 
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~The court charged the jury, that although there was no 
other evidence of conversion, yet if they believed the evi- 
dence adduced, the proof of demand was sufficient in law. 
Thereupon the jury found the issue in favor of the plaintiff, 
assessed his damages at one hundred and fifteen :dollars and 
eighty-eight cents, and judgment was rendered accordingly. 








B. F. Porrer and F. W. Bowpon for the plaintiff in error, 
made the following points: 

1, The demand of the wagon was not such as the defend- 
ant below was bound to recognize, even if the plaintiff had 
such a title as authorized him to claim the possession. [2 
S. & P. Rep. 160.] 

2. If the defendant could defend upon Hill’s title, then 
the answer of the defendant was a sufficient excuse for the 
refusal to deliver possession. [2 S. &. P. Rep. 160, 5 Id. 
383 ; 8 Por. Rep. 191; 5 B. & Ald. Rep. 247.] 

3. The court will, in some cases, suppress a deposition for . 
irregularity in the execution of the commission, but the ob- 
jection should be made before going to trial, unless the evi- 
dence is inadmissible, [7 Ala. Rep. 851]; but a deposition 
objectionable in part, will not be rejected in toto. [7 Ala. R. 
267, 280, 652.} 

4. As to the competency of Hill asa witness, he has no in- 
terest in the event of the suit, and any objection to him must 
go to his credit. [4 Por. Rep. 64; 4 Ala. Rep. 712; 6 Id, 
640; see 7 Ala. Rep, 269, 282.] 


T. D. Cuarke for the defendant in error, insisted that Hill’s 
deposition was rightly excluded, because the facts showed 
that he would be liable to the defendant, if a recovery was 
had against the latter; and though he had denied this, yet 
if he had answered the third, fourth and fifth cross-interroga- 
tories, he would have been compelled to disclose an interest 
in the event of the suit. [1 Wash. C. C. Rep. 144; 3 Id, 
109; 4 Id. 323.] 

2. The plaintiff ’s receipt as a justice of the peace, to Hill, 
for notes, &c. placed in his hands for collection, was clearly 
irrelevant, and properly excluded. [3 Esp. Rep. 114; 4 Lit. 
Rep. 272; 7 Sergt. & R. Rep. 156; 7 J. J. Marsh. Rep. 270. ] 
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3. Copeland was a competent witness to prove the delive- 
ry of the wagon to the plaintiff, and Hill’s declarations then 
made were admissible as a part of the res geste. [1 Ala. R. 
344, 41d. 40.] 

4. The refusal of the defendant to deliver the wagon on de- 
mand, stating that it was in Hill’s possession, without plac- 
ing his refusal upon the ground of some sufficient excuse, or 
want of authority in the person making the demand, was 
sufficient evidence to prove a conversion. [3 Esp. R. 114; 
1 Johns. Cases, 406; 8 Johns. Rep. 445 ; 6 Wend. Rep. 603.]} 


COLLIER, C. J.—The defendant stipulated in his receipt 
to the plaintiff, to return the wagon “ whenever called for, in 
good repair, and free from expense.” This undertaking im- 
posed upon him the duty to deliver it up on demand, or ex- 
cuse the non delivery. If he suffered a third person to take 
it from his possession, or if he acquiesced in such removal, 
he would in either case be chargeable as for a conversion ; un- 
less he could show that the person thus taking it, had the 
superior title. There is no inflexible rule of law which would 
prevent him from excusing the non performance of his en- 
gagement by making such a defence. 

When the demand of the wagon was made, the defendant 
did not place his refusal to deliver it upon the ground that 
the individual demanding it was unauthorized to receive it; 
but his reply was, that Hill had sent for and taken it away. 
If he had denied the authority, evidence of it might perhaps 
have been adduced ; or if defective, its defects supplied. Un- 
der these circumstances, the objection that the demand was 
made by one who gratuitously represented the plaintiff, can 
availnothing. ‘The inquiry then, should have been, has the 
possession been yielded to atitle superior to the plaintiff ’s? 

Notwithstanding the denial by Hill, that he was interested 
in the result of the suit, it is insisted by the defendant in er- 
ror, that he was liable to Spence if a recovery was had against 
the latter. Conceding this to be so, and it may be asked 
whether he will not be liable to Mitchell and Givens, for the 
amount of the blacksmith’s account, if the plaintiff below 
shall fail to recover a sufficient sum in the present action to 
discharge it? Is not then hisinterest balanced? But if this 
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equilibrium of interest does not exist, would a verdict and 
judgment in favor of the one party, or the other, be evidence 
to affect Hill? If it would not, then an objection to the wit- 
ness would only go to his credibility. 

In Gibson, et al. v. Goldthwaite, 7 Ala. Rep. 281, it was 
held, that the deposition of a witness should not be excluded 
merely because he has omitted to answer one of the questions 
propounded, which was prima facie impertinent, and the di- 
rect answer to which could not benefit the party by whom 
it was proposed. In the present case, perhaps two of the 
questions asked upon the cross-examination, were not direct- 
ly answered, as they should have been, yet the facts which 
they proposed to elicit, may be ascertained from answers giv- 
en in other parts of the deposition, and there is nothing in 
the answers made, from which it may be inferred that the 
witness designed to answer evasively. It is evident that the 
witness had some little feeling, influenced doubtless by the 
conviction that the plaintiff had collected his money, which 
had never been accounted-for, toa greater amount than the 
account for blacksmith’s work. This may very readily ac- 
count for the manner in which he answered the questions re- 
ferred to, without attributing to him an intentional conceal- 
ment. 

In Cullum v. Smith § Concklin, 6 Ala. Rep. 625, we said 
that a motion to suppress a deposition which had been taken 
in conformity to the statutes, is addressed to the sound dis- 
cretion of the court, and should never be allowed when 
sprung at the trial, inasmuch as its effect then must be, to 
take the opposite party by surprise. [See also Carters v. Man- 
ning & Jackson, 7 Ala. Rep. 851.] Thus we see that a de- 
position regularly taken, if the facts disclosed in it are ad- 
missible and narrated by a competent witness, should not be 
suppressed at the trial, for an objection that the answers are 
defective. If such an objection were then tolerated, it might 
be productive of great inconvenience, by subjecting the par- 
ty against whom it was made to costs, and the hazard of ob- 
taining a new trial if unsuccessful, in consequence of the re- 
jection of the deposition. It follows from this view, that the 
deposition of Hill was improperly excluded. 

The receipt of the plaintiff, for notes, §c. which Hill had 
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placed in his hands to collect, was inadmissible, either when 
offered alone, or in connection with the extrinsic proof. The 
undertaking of the plaintiff to collect, was in his official cha- 
racter of justice of the peace, and there was no stipulation 
between himself and Hill, that the former should appropriate 
of what he might collect, a sufficient sum to discharge the 
demand of Givens and himself against Hill, Buchanan 
and Copeland. Without the assent of the creditor, a jus- 
tice of the peace cannot retain monies received by him offi- 
cially, in payment of a debt due him by the former. 
[Lowrie v. Stewart, 8 Ala. Rep. 163.] Besides, if it were 
allowable for Hill thus to extinguish the demand of the plain- 
’ tiff and Givens, without obtaining the consent of either of 
them, the testimony is at fault in not showing that a suffi- 
cient sum had been collected by the plaintiff to pay it. 

We cannot perceive any objection to the testimony of 
Copeland ; for however the present suit may eventuate, the 
debt for which, with Hill and Buchanan, he is liable, will 
still remain unpaid, and the legal obligation to pay it be un- 
impaired ; at leastso far as he is concerned. What he said 
in respect to Hill was admissible to weaken the force of Hill’s 
testimony, and may perhaps be considered as nothing more 
than a reaflirmance of what is recited in the receipt given by 
the defendant to the plaintiff; and in that view perhaps was 
part of the res geste. 

It sufficiently appears from what has already been said, 
that the evidence of a conversion, if accredited by the jury, 
was entirely competent to sustain the action, if the proof was 
in other respects such as authorized a recovery. 

For the suppression of the deposition of Hill, the judg- ° 
ment of the County Court is reversed, and *the cause re- 
manded. 
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PALMER v. SEVERANCE AND STEWART. 


1. When the defendant was irregularly allowe#'to depose as a witmess, to 
the fact of usury, instead of making his statement, his evidence cannot be 
excluded because the opposite party denies a particular fact stated by him. 
Under such circumstances, the denial should extend to the fact of-the 
usury. . 

2, Evidence of the admission by one defendant, although it may not bind an- 
other, is competent evidence, and the question of its effect arises only 
when a charge is necessary or requested. 


Writ of Error to the Circuit Court of Russell. 


Assumpsit by Ann Palmer, suing for the use of Jesse A. 
Palmer, against Severance and Stewart, as the makers of 
several promissory notes. 

At the trial, usury was made one matter of defence, and 
to make it appear, Severance was offered as a witness. *.The 
plaintiff objected to this, and insisted Severance must first 
put in writing what he would swear to, so that if the plaintiff 
should contradict the same, no evidence of Severance should 
goto the jury. This position of the plaintiff was overruled, 
and the defendant, Severance, permitted to testify. He de- 
posed, among other things, that the amount borrowed from 
the nominal plaintiff was $420. The nominal plaintiff was 
then introduced, and asked by the plaintiff, if $420 was all 
the defendant, Severance, had borrowed from her. She re- 
plied it was not; and no other, or further, question was ask- 
ed her, nor did she state any thing more. The defendants 
then proposed to ask her, what was the amount borrowed ? 
This was objected to by the plaintiff, who insisted, that as 
she had denied one matter stated by the defendant, that was 
sufficient, and she was not bound to answer further, but that 
this was sufficient to exclude from the jury every matter tes- 
tified by the defendant. The court ruled in favor of the 
plaintiff, and did not permit the examination of the nominal 
plaintiff. 
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The plaintiff, on the cross-examination of one of the de- 
fendant’s witnesses, proposed to prove that the witness 
had acquired the interest in the- notes sued on from the 
nominal plaintiff, and that while he held them, the de- 
fendant agreed, that if the witness would wait with him 
a certain time, he wogld pay the notes, and that the wit- 
ness agreed to this, and did wait. The plaintiff objected to 
this evidence, as inadmissible under the state of the plead- 
ings, but it was admitted by the court. 

The defendants excepted to these several rulings of the 
court, and they are now assigned as error. 


J. E. Betser, for the plaintiff in error, insisted— 

1. That the nominal party being introduced as a witness 
the other party was entitled to examine her to every matter 
inissue. [1 Esp. Ca. 357; 4 Ib. 67; 2 Starkie Ev. 314; 2 
Wend. 483; Richards v. Griffin, 5 Ala. Rep. 195; Logan v. 
Hodges, 7 Ib. 66; Commercial Bank v. Whitehead, 4 Ib. 
641.] 

2. If however, the nominal plaintiff was competent only 
to dispute the matters sworn to by the defendant, her exami- 
nation ought to have been permitted, so as to show clearly 
that she did controvert the facts stated by the other party. 

3. The agreement of one of the defendants was improper, 
as evidence against both, inasmuch as the agreement bound 
only the one makingit. [7 Wend. 216; 2 Hall, 216; 10 
John 66; 12 Ib. 434; 1 Esp. Ca. 29.] 


HeEyYpDENFELDT, contra, argued— 

1. That the defendants have produced all the difficulty 
arising in the case by leading the court below into the error 
of allowing one of them to be examined as a witness in the 
cause, contrary to the decisions in Richards v. Griffin, 5 Ala. 
Rep. 195, and Logan v. Hodges, 7 Ib. 66. Having done so 
they cannot now complain that the court permitted the plain- 
tiff to get rid of the effect of the irregular testimony, by show- 
ing it to be untrue, by the counter oath of the party. _ 

2. The other question presented was decided when this 
case was here before, adversely to the defendants. Whatev- 
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er is the legal effect of this evidence, it was certainly admis 
sible. 





GOLDTHWAITE, J.—1. The allowance of one of the 
defendants as a witness to prove the fact of usury, before he 
had prepared and offered to the court a statement of the facts 
he intended to sWear to, was certainly irregular, and directly 
at variance with the decisions of this court. [Richards v. 
Griffin, 5 Ala. Rep. 195; Logan v. Hodges, 7 Ib. 66.] But 
if the oath of the nominal plaintiff had been to the same ef- 
fect as that which the statute calls for, we should incline 
against a reversalof the judgment. It isa mistake however 
to suppose the statute authorizes the plaintiff to select any 
one fact which the defendant has asserted, and. by the deni- 
al of this, to exclude the other matters alledged. The pro- 
viso of the statute is, “that if any person against whom such 
evidence is offered to be given, will deny upon oath, to be 
administered in open court, the truth of what such witness 
offers to swear against him, then such evidence shall not be 
admitted.” Now, although the plaintiff, under this_progiso, 
may deny in general terms, the truth of what the other par- 
ty has offered to swear, when the statement is entirely false, 
yet it never has been supposed that he may not deny specifi- 
cally such facts as are false, and admit such as are true. 
Such was the course pursued in Logan v. Hodges, before 
cited, and we considered the denial in this mode sufficient to 
exclude the defendant’s statement from the jury. It is @ 
very different matter to permit the party to select a single 
fact, and by denying that, insist upon the exclusion of eve- 
ry thing else. We are entirely clear; the examination should 
have been permitted to proceed, at least so far as to.enable 
the court to pronounce that the usury was substantially de- 
niéd. 

2. The question raised as to the admissibility of the evi- 
dence of the agreement by one of the defendants, to pay, if 
delay was given, maybe disposed of with the remark, that 
if the same admission was proved against the other defend- 
ant, a complete case would have been made. ‘The evidence 
was competent, but its legal effect, whether to charge one 
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or both of the defendants, was matter of instruction to the 


jury. 

For the error in not allowing a more extended examina- 
tion of the nominal plaintiff, the judgment is reversed and 
remanded. 





RAINEY v. LONG. 


1, The defendant may prove under the general issue in assumpsit, that the 
action was commenced before the debt was due. 


Error to Sumter County Court. 


Assumpsit by the defendant against the plaintiff in error. 
The declaration contains the common counts for work and 
labor. Plea, non assumpsit. 

Upon the trial, the plaintiff introduced evidence to show, 
that he worked for defendant as an overseer from the 10th of 
April to the 10th of October, 1843, and that the services 
were worth twelve dollars per month. The defendant prov- 
ed that the work was done under an agreement, that plaintiff 
was to receive twelve dollars per month, to be paid the Ist 
of January, 1844. 

The court charged, that under the plea to the merits, de- 
fendant could not defeat the action by showing that it was 
brought before the money was due, but if he desired to set 
up that as a defence, he should have pleaded in abatement ; 
to which the plaintiff er and which he now assigns as 
error. 


Situ, for plaintiff in error. 
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Briss and BaLpwi, contra, cited 3 Ala. Rep. 516; 5 Id. 
380. , 








ORMOND, J.—The court erred in its charge to the jury, 
upon the evidence. ‘There is no necessity to plead in abate- 
ment, that the action was commenced before the cause of ac- 
tion arose, such a defence may be made under the general 
issue. This is the doctrine as laid down in all of the text 
books, and books of pleading. In Facquire v. Kynaston, 2 
Lord Raymond, 1249, a plea in abatement for this cause was 
held bad, because it amounted to the general issue. Let the 
judgment be reversed and the cause remanded. 





BYRD v. ODEM. 


1. The possession by the purchaser of land under a verbal contract, making 
valuable improvements thereon, with the co-operation of the vendor, the 
execution of a receipt by the latter, for a part of the purchase money, and 
the acceptance of the vendee’s note for the residue of the sum agreed to 
be paid, are sufficient to take the case out of the statute of frauds. 

2. The vendor of land cannot successfully resist the performance of his a- 
greement, by showing that the purchaser is indebted to him upon an ac- 
count disconnected jwith the contract in its inception, or which by subse- 
quent arrangement, is not made a part of it. 

3. A contract to collect a note for another, and to receive as compensation 
therefor, one half the amount collected, is champertous, and if collected, 
and the money is received by the proprietor of the note, does not entitle 
the party performing the service to recover a moiety, or any other sum of 
him. . 

4, The statutes which provide for the submission of matters to arhjtration, 
the manner in which awards shall be made, their effect, &c. do not abro- 
gate the common law on the subject, according to which it seems a parol 
submission is good, and the award, if it speaks the intention of the arbi- 
trators, and is unobjectionable in itself, or for matter extrinsic, it will be 
upheld. - 
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5. Where one party, with the assent of another, borrows money at a usuri- 
ous rate of interest, to pay a debt for which both should provide, and after 
the payment of such interest by the borrower, the other refuses to contri- 
bute, but by agreement with the borrower, submits the matter of interest 
to arbitrators, an award which adjudges him to pay half the interest will 
be supported. 

6. Where a complainant brings money into court, insisting it is all that is 
due to the defendant, and the court makes an order that it be paid to the lat- 
ter, upon executing a refunding bond, if the defendant execute the bond 
and receive the money, he will not be estopped from showing that a larger 
amount is due to him ; and this although he does not bring into court the 
note which the money was intended to pay. 











Writ of Error to the Court of Chancery sitting in Russell. 


Tue defendant in error exhibited his bill against the plain- 
tiff, setting forth that the latter, in 1836, purchased of Peter 
V. Guerry, fractional section number sixteen, in township 
eighteen, and range thirty, and the east half of section sev- 
enteen, in the same township and range, containing in all 
about six hundred and thirty acres, situate in the county of 
Russell, for the sur of six thousand three hundred dollars, to 
to be paid at certain times stipulated between the vendor 
and vendee. Pursuant to his. purchase, the defendant below 
went into the possession-of the premises, and received from 
his vendor a legal title to the same. 

It is further alledged, that a verbal agreement was enter- 
ed mto between the complainant and the defendant, by 
which the former purchased from the latter, an undivided 
half of the lands above described, at the same price per acre, 
that the defendant had agreed to pay. ‘Thereupon the com- 
plainant went into possession, and hath ever since been en- 
gaged in the cultivation of the land—making valuable im- 
provements on the same, with the approbation of the defend- 
ant, except as hereinafter stated. 

At the time the complainant became the purchaser of such 
undivided half, there were unsettled accounts between him 
and the defendant, upon which there was a large balance due 
to the complainant, the precise sum not recollected. This 
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balance the complainant considered, and as he believes the 
defendant also, was to be appropriated in part payment of his 
purchase. 

The complainant continued in possession of the land, and 
the defendant indebted to him as above, up to the 9th day of 
January, 184], when the defendant and himself mutually a- 
greed to come to a settlement. Which being made, the de- 
fendant was found indebted to him in the sum of twenty- 
seven hundred and ninety-four dollars ; and thereupon execu- 
ted his receipt, acknowledging that the complainant had paid 
him that amount in part of his purchase of the undivided 
moiety of the lands above described. At the same time, the 
complainant made and delivered his promissory note for the 
sum of eleven hundred and thirty dollars, to the defendant, 
payable on the day of its date, and specifying therein that 
it was in full of the balance for the complainant’s undivided 
half of the land in question. 

It is further stated that the settlement between the com- 
plainant and defendant was full and complete; that the a- 
mount expressed in the receipt and note, amounting to thirty- 
nine hundred and twenty-four dollars, was the full amount 
due the defendant for principal and interest, on account. of 
the purchase by the complainant of one half the land. The 
parties continued upon the most amicable terms to occupy 
the lands up to the 6th March, 1841, when the complainant 
offered to pay the amount of principal and interest due on his 
note, and demanded a title of the defendant, pursuant to his 
contract—at the same time tendering a deed of conveyance 
for the signature of ¢he defendant and his wife. -This deed 
was signed, but the defendant refused to deliver it, or to re- 
ceive the money upon the note, unless the complainant would 
pay him a large amount, which he falsely asserted was due 
him for “ necessaries, interest,” &c.; and which had no con- 
nection with the contract in respect to the land. Complain- 
ant has repeatedly since that time offered to pay his note, and 
demanded a title to the undivided half of the land; but this 
the defendant has hitherto refused todo. Complainant has 
also offered to rescind the contract if the defendant would 
deliver up his note, and pay him the sum for which he gave 
a receipt; this proposition has also been rejected. 
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It also alledges, that since the refusal of the defendant to 
make the conveyance demanded to the complainant, he has 
and still continues to disturb the complainant in his posses- 
sion, committing trespasses, and threatening to turn him out 
and sell the land. 

The bill concludes with-a prayer that the defendant may 
specifically perform his contract; that an injunction may is- 
sue to restrain him from interfering with or disturbing the 
complainant in his possession, and also prohibit him from 
selling the same. Further, that subpoena may be awarded, 
é&c. An order was made directirg an injuncticn to issue 
agreeably to the prayer of the bill. 

, Afterwards, by leave of court, the complainant amended his 
bill, so as to state that he brought into court $1336, which 
it is averred was the entire amount due on his note for prin- 
cipal and interest. Which sum is thereby tendered to the 
defendant, and a prayer added, that he may be ordered to ac- 
cept the same, and decreed specifically to perform his eon- 
tract with the complainant. 

The defendant in his answer, admits his purchase of the 
lands described in the bill, of Guerry, as the complainant has 
alledged ; further, that he verbally agreed with the complain- 
ant at the time alledged, that he should become the purcha- 
ser of an undivided moiety of the same on the following 
terms, viz: upon the payment of one half of the amount of 
the notes which the defendant had given for the purchase 
money, with the like proportion of all interest, costs and ex- 
pences which had, or might accrue thereon. ‘The notes were 
of the amounts following, and payable as here stated: one 
note for $2,300, payable on the 25th December, 1836; two 
for $1000 each, payable on the 25th December, 1837, with 
interest on one of them for twelve months before its matu- 
rity ; and another for $2,000, payable the 25th December, 
1838, with interest for twelve months preceding its maturity. 

The defendant paid about $1300 on the note first due, 
and suit being commenced against him in the Circuit Court 
of Russell, the complainant in consideration of the premises, 
and that the defendant would be compelled to satisfy the 
judgment which would be rendered against him, undertook 
and agreed, to pay off and discharge the two notes of $1000 

i 
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each, with all interest and costs, (suits being also brought 

thereon against the defendant.) Further, that he would pay 

his proportion of the note given by the defendant for the 

third and last instalment. It was also agreed, that if the 

parties should be compelled to borrow money, with which to 

discharge the notes so made by the defendant, the complain- 

ant would pay to the defendant one half the interest which 
he would have to pay in order to make the loan. 

The answer further alledges, that at the time of making 
the verbal agreement between the parties, it was also stipu- 
lated that the complainant should move upon the lands, and 
bring with him a number of hands equal to the defendant ; 
that they should jointly cultivate the same and divide the pro- 
ceeds equally ; that the defendant should keep the posses- 
sion of the land until the complainant should pay his part of 
the purchase money, pursuant to his contract, and when such 
payment was made, then the defendant was to execute a 
conveyance to the complainant foran,undivided moiety. It 
was agreed, that if either party after the execution of such 
conveyance desired to dispose of his interest in the lands, then 
the same might be sold at auction to the highest bidder. 

It is admitted that after the verbal agreement was made, 
the complainant moved upon the land, but it is affirmed that 
he did not provide for the payment of the two notes of $1000 
each, that executions issued upon the judgments thereon ren- 
dered against the defendant, and were in the hands of the 
sheriff for collection ; in order to satisfy the same, the defen- 
dant was compelled to borrow about two thousand dollars for 
two years at twenty per cent. per annum: which was done 
not only with the consent and approbation, but at the solici- 
tation of the defendant. The last note was not provided for 
by-the complainant, but being put in suit, was paid after judg- 
ment, with interest and costs, by the defendant. 

It is further alledged, that all the improvements made on 
the land by the complainants, were made with the aid and 
assistance of the defendant’s hands, in the years 1839 and 
1840. " 

The answer admits that the parties agreed to come to a 
settlement at the time alledged in the bill, of their accounts 
witheach other. Further, that the defendant was indebted 
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to. the complainant to the amount specified in the receipt, 
which he gave him (and which is exhibited with the bill,) 
including the sum of $1329 collected by the defendant of 
Daniel McDougald. But it is insisted that the receipt em- 
braces the accounts of the complainant against the defendant 
alone, and that the accounts against the complainant were to 
be deducted from the amount expressed in the receipt when 
the defendant would make out the same on the Monday fol- 
lowing its date. The defendant has exhibited an account 
with his answer, which shows that he claims a balance due 
from the complainant beyond the note of $1192 74. 

It is also stated that at the time the complainant obtained 
the receipt, he took many papers from defendant’s table, and 
threw them into the fire, among which were thé notes, &c. 
by which the items of his account could be sustained; in 
consequence of such unauthorised act, these notes cannot be 
produced. One of, the notes thus destroyed was a note for 
$135, given by the complainant to James Holt, and paid by 
the defendant at the request of the former, but for which the 
defendant has never been reimbursed. 

In respect to the note of McDougald mentioned above, 
the complainant was its proprietor, but being unwilling 
to put the same in suit, requested the defendant to sue 
‘thereon in his own name, and in consideration thereof 
agreed to allow the defendant one-half of the sum he 
might be able to collect thereon. He collected on that note 
the sum of $1329, and the complainant has been allowed a 
credit for the full amount thereof in the receipt, notwith- 
. standing his contract with the defendant, which the .latter 
insists entitles him to one-half that sum. 

It is insisted that the defendant should not be concluded 
by the receipt; for after it was given, on 24th July, 1841, the 
complainant and defendant, under their-hands andseals, sub- 
mitted to arbitrators of their own selection, a certain contro- 
versy pending between themin reference to the amount of in- 
terest paid by the defendant for money borrowed, tomake pay- 
ment for the land in question. Which interest it is said, 
constituted a part of the defendant’s account, against the 
complainant at the time of the settlement, but was not then 
adjusted. The submission to arbitration, and the award, are 
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exhibited with the answer, from which it appears that the 
sum of three hundred and twenty-five dollars and sixty cents, 
are determined to be due from the: complainant for interest 
on two thousand and thirty dollars for two years. 

The answer further states that the complainant, on the 6th 
day of March, 1841, demanded a conveyance of the undivi- 
ded half of the lands, which the defendant and his wife exe- 
cuted, and were then and still are willing to deliver to the 
complainant upon payment of the several sums which the 
defendant’s account states that he is iudebted to him, But 
the justness of the account is denied, and its payment conse- 
quently refused. 

The defendant denies that the complainant ever did ten- 
der him the amount due on this note; affirms that he has 
only charged the same rate of interest that he had to pay for 
money borrowed ; and that the award does not allow evena 
moiety of the sum paid by the defendant for interest. It is 
admitted that the complainant has often demanded a convey- 
ance of an undivided half of the land, but the defendant has 
refused a compliance because the complainant would not 
pay what he insists is due him upon the contract. Defendant 
denies the commmission of trespasses, and concludes his an- 
swer by insisting upon the statute of frauds. 

The order of the chancellor which gave leave to the com- 
plainant to amend his bill by stating that he had brought the 
money due on his note, with interest, into court, and offering 
to pay the same to the defendant, further directs, ‘ that on 
the defendant’s entering into bond with good security to re- 
fund if the court shall so order, then. the register shall pay 
over said sum of money to the defendant.”. A bond ‘was ac- 
cordingly executed by the defendant, with sureties, and the 
money paid over to him, upon his own application. 

Depositions were taken at the stance both of the com- 
plainant and defendant, but it is not deemed necessary to re- 
cite them here: so far as they influence the judgment of this 
court, they are tecited in the opinion that follows. 

The chancellor was of opinion that the contract sought to 
be enforced was not obnoxious to the objection of the statute 
of frauds, and if supported, it should. be specifically enforced: 


that the answer admitted the important allegations of the bill, 
96 
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denying only its statement in respect to the time of the pay- 
ment; that time was not of the essence of the contract, 
taking the answer to be true; for the want of punctuality 
was anticipated, as shown by the alledged stipulation on the 
part of the complainant to pay costs and interest, if he did not 
meet his payments promptly ; that a forfeiture of the’ con- 
tract was not only not claimed, but defendant avows his wil- 
lingness to convey to the complainant upon being paid what 
he now considers to be due. 

It was supposed by the chancellor that the answer, in de- 
nying the fullness and conclusiveness of the settlement, was 
irresponsive to the bill, and it devolved upon the defendant 
to sustain it, and thus do away the effect of his receipt, given 
professedly for a balance of the purchase money: Further, 
the non-production of the complainant’s note, and the accept- 
ance of the money paid into court by him, tended to preju- 
dice the defence, if it did not estop the defendant from in- 
sisting that he was entitled to more than he had received up- 
on his contract with the complainant. With respect to the 
submission to arbitration and award made under it, their iden- 
tity with the transaction in question, it was considered was 
not shown ; at any rate it was supposed that the proof in re- 
spect to them, was not such as to make the payment of the 
sum awarded, acondition precedent to a specific performance 
by the defendant. Thereupon it was adjudged and decreed 
that the contract of the defendant, as stated in the bill, be 
specifically executed, &c. ; and that each party pay one-half 
the costs. 








J. E. Besser, for the plaintiff in error, insisted that the 
answer set up a contract different from that stated in the bill, 
is responsive to the bill, and not disproved by the testimony. 
It states the time when the complainant was to pay, his fail- 
ure to do so at the time, the borrowing of money at a heavy 
interest by the defendant, one-half of which was to be borne 
by the complainant, and his refusal to comply. But if the 
contract stated in the answer is in avoidance, it is then in- 
sisted that it issustained by the proof. Time may be of the 
essence of the contract, and is so when the party seeking re- 
lief is in default without excuse. Complainant made no ten- 
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der of the balance due, and the bill should have been dis- 
missed because it was not paid into court. [4 Porter’s Rep. 
297 ; id. 374.] 

Complainant says that his settlement with the defendant 
was final, and it was supposed that the testimony of Arthur 
supported the allegation. Although this witness affirms such 
to be the fact, yet his evidence shows that the defendant de- 
nied it, and that the parties had a controversy about it. The 
defendant claimed, in addition to the note, $1192—the receipt 
and note are not conclusive evidence of a settlement. The 
answer upon this point is a direct negative, and is sustained 
by the depositions of Strickland and Rawles, as well as the 
replication, which show that the complainant called for his 
account subsequent to the date of the receipt. 

The submission and award show the amount paid by the 
defendant for interest, are in themselves conclusive upon the 
complainant, and connected with the transaction in question 
by the answer, and the deposition of Wilkinson. [4 Ala. R. 
60. | 

It is shown by the testimony of Strickland what was the 
amount of McDougald’s note, that the defendant was enti- 
tled to one half collected thereon—also that the defendant 
had paid to another person $130. As to the non-production 
of the note given by the complainant to the defendant, it is 
enough to say, that it was admitted by the former, never 
called for by him, and its vitality has been destroyed by the 
decree. 

The reception by the defendant, of the money brought in- 
to court by the complainant; and taken out pursuant to an 
order for that purpose, cannot conclude any matter of defence. 
He has always been willing to execute the proper evidence 
of title to the complainant, and only contends that the bal- 
ance due upon the purchase should be paid him. The chan- 
cellor not only refuses such a decree, but has cut off the de- 
fendant from all prospect of a recovery, by failing to reserve 
the right to sue in future. . 

A specific performance will not be enforced where it would 
overate unjustly, or be greatly prejudicial to the defendant. 
[1 Ala. Rep. 458.] 
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E. W. Pecx and L. Crarx for the defendant in error. 


COLLIER, C. J.—The possession by the complainant, of 
the premises in question, under a verbal contract of sale— 
making valuable improvements thereon with the assent and 
co-operation of the defendant, the execution of a receipt by 
the latter for a large sum of money in part payment of an un- 
divided half of the land purchased by the defendant of Peter 
V. Guerry, and the acceptance by him of the complainant’s 
note for the residue of the purchase money, are quite suflici- 
ent to take the case out of the statute of frauds. 

In respect to the advance ‘of money or other ground of in- 
debtedness, it is enough to say, that so far as they are dis- 
connected with the purchase of the land, either in the-incep- 
tion of the contract, or by subsequent arragement, they can- 
not be taken into consideration in determining whether a spe- 
cific performance by the defendant should be enforced. This 
conclusion will of course place out of view the entire account 
of the defendant, except items which embrace the demands 
for one half the amount collected on McDougald’s note, and 
interest upon money borrowed for complainant’s benefit. 
The first of these items cannot be regarded as a legal charge ; 
and consequently is not recoverable. It is explicitly stated 
by the defendant, in his answer, that the complainant was 
unwilling to sue McDougald on the note which he held a- 
gainst him, and agreed with the defendant to allow him one 
half of what he might collect, if he would institute a suit 
thereupon in his own name. ‘This agreement is the ground 
of the defendant’s claim to a moiety of what he collected, as 
the result of a seriously contested action on the note. As- 
suming that the answer is literally true, and the agreement 
cannot be enforced. To assist one with money or otherwise, 
to prosecute or defend, except in some special cases in which 
itis tolerated out of charity and compassion, is an offence at 
common law called maintenance, punishable with fine and 
imprisonment. So, to carry ona party’s suit at one’s own 
expense, under an agreement to divide the matter sued for 
between them, if they succeed, is a species of maintenance 
designated champerty. Now it is perfectly clear, that the 
contract of the parties in respect to McDougald’s note, con-~ 
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templated the commission of champerty, by the defendant, 
and taking his statement to be true, the offence was actually 
consummated. ‘This being the case, the stipulation was in 
violation of law, and a court of justice will not lend its aid to 
enforce it. 
The defendant’s answer is sustained by the testimony of 
the witness, Strickland, in the allegation that the complain- 
ant was to pay half the purchase money, costs, and interest 
on borrowed money; that he was to provide for the second 
payment. It isshown by other witnesses that complainant 
failed to meet this payment, and authorized the defendant to 
borrow the money, cost what it might. Defendant accord- 
ingly borrowed the money, at 20 per cent. interest, which he 
paid on more than two thousand dollars for two years. 
Whether the complainants undertaking to make the defend- 
ant’s second payment to Guerry, and subsequent authority to 
borrow money at any rate of interest, would impose on him 
the obligation to pay more than eight per cent., is a question 
which, in the present condition of the case, need not be con- 
sidered. And it is alike unimportant to inquire, whether the 
defendant gave the receipt to the complainant, and accepted 
the note of the latter as the result of a final settlement of 
their indebtedness to each other; no matter what might be 
the conclusion upon these points, if they were now present- 
ed. It is shown by the answer and proof, that the parties, 
after the settlement was made, differed as to the liability of 
the complainant to pay interest upon money which the de- 
fendant had borrowed, to enable him to pay for the land; 
and for the purpose of adjusting that difference, snbmitted 
the matter to five individuals chosen by them. These arbi- 
trators made their award, in which they find that the defend- 
ant borrowed two thousand and thirty-five dollars, and ad- 
judge that the complainant should pay him interest thereon 
for two years, amouuting to three hundred and twenty-five 
dollars and sixty cents ; further, that the interest should be 
considered as due at the time the award was made. ‘True, 
the submission was not made under the direction of our stat- 
utes, in respect to arbitrations, yet these statutes have never 
been supposed to abrogate the common law upon the subject ; 
but are regarded rather as cumulative, except so far as they 
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may come in conflict. Now to entitlea party to have an a- 
ward in a case not pending in court, made an operative judg- 
ment on motion, it may be necessary that the provisions of 
the statutes should be followed, yet there are no negative 
terms employed that exclude the idea that a submission may 
be made by parol or otherwise, as at common law. 

That arbitration and award was recognized at the common 
law, as a mode of adjusting matters in dispute, especially 
such as concerned personal chattels, or personal wrongs, is a 
clear proposition. [3 Bl.Com. 16.] And whenever the thing 
in dispute may be passed without writing, an oral submission 
and an award, has all the effect of a written one. [Evans v. 
McKinney, 6 Litt. Rep. 264; Martin v. Chapman, | Ala. R. 
278.) <A misjudgment of arbitrators, (although it may be a 
misapprehension of law,) on a case fairly before them, is not 
alone sufficient cause for setting aside an award. [Baker v. 
Crockett, Hard. Rep. 388; Smith v. Smith, 4 Rand. R. 95. } 
It has accordingly been held, that if an action of slander be 
submitted, and the arbitrators award a sum of money for 
words which are not actionable, the court will not interfere 
to set itaside. [Shephard v. Watrous, 3 Caine’s Rep. 166; 
see also, Walker v. Sanborn, 8 Greenl. Rep. 288; Smith v. 
Thorndike, Id. 119; Bigelow v. Newell, 10 Pick. Rep. 348. | 
Where however the award is palpably against law, when the 
arbitrators meant to decideotherwise, the court it is said should 
set it aside; for it is not what the arbitrators intended it 
should be. [Jones v. Frazier, 1 Hawks. Rep. 379; Gree- 
nough v. Rolfe, 4 N. Hamp. Rep. 357; Roosevelt v. Thur- 
mau, 1 Johns. Ch. Rep. 220.] But if they intended to con- 
form to what equity and good conscience required of the par- 
ties, rather than strict law, their award should be supported. 
{Jocelyn v. Donnel, Peck’s Rep. 274; Stevens v. Pearson, 
5 Verm. Rep. 503; see also, 14 Johns. Rep. 96. ] 

Again; courts construe awards with great liberality and 
Jatitude, and according to the intention as indicated by the 
entire instrument ; and every reasonable intendment is to be 
made in favor of it. [Joy v. Simpson, 2 N. Hamp. R. 179; 
Gonsales v. Deavers, 2 Yeates’ Rep. 539; Sumter v. Mu- 
nell, 2 Bay’s Rep. 450 ; Richards v. Brockenbrough’s adm’r, 
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1 Rand. Rep. 449; Archer v. Williamson, 2 Har. & G. Rep. 
67; Karthous v. Ferrer, 1 Pet. Rep. 222.] 

We have stated these principles to show that the award is 
decisive of the dispute in respect to the interest upon money 
borrowed by the defendant ; that, whether the conclusion of 
the arbitrators was conformable to law or not, is wholly im- 
material, as, instead of failing to express their intention, it is 
fairly inferible that the award is precisely what they intend- 
ed. The sum adjudged to the defendant is affirmed to be 
then due, and of course could-not have been accounted for — 
by the complainant, in the settlement he had with the de- 
fendant on the 9th January, 1841. 

The Chancellor supposed that the connection of the arbi- 
tration and-award with the contract of the parties in respect 
to the land, was not sufficiently apparent to authorize the 
court to consider it as an objection to the relief prayed. If 
the submission and award are considered without reference 
to any thing extrinsic, the objection to their relevancy would 
be well founded. But they are introduced by the defendant 
as exhibits to his answer, with suitable explanations, showing 
their pertinency ; and in this respect the answer is well sus- 
tained by the proof. Taking all these together, and the con- 
clusion must be, that in order to complete his payment for 
the land, the complainant should satisfy the award. Tis 
being done, no objection is perce} orc@fherit of a 
specific execution of defeygnt’s contract. 

Laie the defendant to bring into court the com- 
plainant’s note, and the withdrawal, under its order, of the 
amount thereof, which the complainant had deposited with 
the Register, cannot impair the defence set up to the relief 
sought. No requisition seems to have been made for the pro- 
duction of the note, and the defendant was entitled, as both 
parties admit, to the amount thereof; and the question was, 
whether more wasdue. The order of the court was intend- 
ed to do justice to the parties as near as might be, pending 
the litigation, without intending in any manner, either in 
itself, or its consequences, to affect their rights ultimately. 

Whether the amount adjudged by the award to be due. to 
the defendant may not be overbalanced by what the latter is 
indebted for the occupancy of more than his proportion of the 
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land in controversy, the record will not enable us understand- 
ingly to determine. That the defendant has since 1841, oc- 
-cupied largely more than a moiety of the cleared land, is 
apparent from the testimony ; but how long he occupied it, 
or whether his possession still continues, or whether he has 
not expended much more labor than the complainant in mak- 
ing improvements—under what agreement (if any) improve- 
ments were made—whether his occupancy more than com- 
pensates all the labor he performed beyond an equal propor- 
tion, are questions that should-be adjusted, and reported up- 
* onby the master. That these matters, and such others as 
appropriately arise, may all be fairly and equitably settled, 
after a reference and report, the decree is reversed and the 
cause is remanded. In thus disposing of the cause, it is not 
intended to intimate, that if the balance shall be found to 
be in favor of the complainant, he will, under the frame of 
his bill, be entitled to a decree for the amount. 








—~, = m+ 
SMITH v. M,EMING. : 
‘ Pee ey 


1, The same rules which govern causes in justice’s courts will control them 
when tried again in an appellate court, and judgment cannot be rendered 
there for a set off which exceeds fifty dollars against the consent of the 
plaintiff. 

2. But if he omits to require the court thus to limit its judgment wheu the ju- 
ry certifies a sum greator than fifty dollars, he will upon.error, be presum- 
ed to have assented to the utmost exercise ofthe court’s jurisdiction. 


Error to the County Court of Chambers. 
Tuts suit was commenced by Smith against Fleming, in 


a justices court, and there the plaintiff had judgment for 
$20 57. The defendant appealed to the County Court, 
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where the plaintiff declared in assumpsit for a sum,over $20. 
The defendant pleaded the general issue and set off, by stat- 
ing the names of the pleas, but without showing whet demand 
was intended to be set off. 

At the trial, the jury found a verdict for the defendant, and 
certified in his favor the sum of $59 67, and for this sum 
the court rendered judgment against the plaintiff in favor of 
the defendant. 

This judgmen is now assigned as error. 








P. M. Atutson, for the plaintiff in error, insisted that no 
judgment should have been rendered on the ‘verdict against 
the plaintiff except for costs. [1 Chitty’s Pl. 548; 3. Esp. 
104; Digest, 338, ¢ 141; Ib. 361$ 14.] 


L. B. Rosinson, contra, argued, that if the verdict was im- 
proper it could have been corrected in the court below, on a 
motion for a new trial, but the question of irregularity can- 
not be raised on error. [Moore v. Coolidge, 1 Porter, 280; 
Bowman v. Gary, 1 Ala. 326.] At any rate the party could 
have the judgment corrected in the court below, and there- 
fore if corrected here, it should be at plaintiff’s cost. Be- 
sides it may be presumed the party consented to waive the 
peculiar jurisdiction, and the general law of ‘set off applies. 
[Pruitt v. Stewart, 5 Ala. 112.] 


GOLDTHWAITE, J.—When a suit is appealed to the 
County Court, the cause is governed by the same rules which 
controlled it when before the justice’s court. The statute 
directs, when a set off is offered in a justice’s court, and is 
satisfactorily proved, the justice shall give judgment in favor 
of the defendant for the overplus, provided it does mot,ex- 
ceed fifty dollars; but if it exceeds that sum, then the jus- 
tice is to give judgment in favor of defendant for costs, pror 
vided he will enter a credit, or give the plaintiff a receipt 
for so much. [Digest, 361, § 14.] It is clear, if this is 
to govern, the judgment is irregular, as it exceeds ‘fifty 
dollars. 

%. But it is insisted, the plaintiff did not object in the court 
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below to its exercise of the utmost jurisdiction over the sub- 
ject, and therefore the judgment ought not to be reversed, 
according fo the principle settled in Pruitt v. Stewart, 5 Ala. 
Rep. 112. We think there is no substantial difference be- 
tween that case and this. In either case the party is advised 
by the verdict of the amount of his indebtedness, and if he 
will not claim the advantage which he is entitled to, no in- 
justice is done him, by entering the judgment accordingly. 
Indeed it is evident that such a course is, or sometimes may 
be, more beneficial to the party than to be at the expense of 
further litigation. However this may be, the just presump- 
tion is, that no injury is the consequence, if the party will lie 
by when he can avail himself of the privilege, without costs 
to his adversary, he shall not be permited to change the re- 
sult in an appellate court. It is no answer to this view of 
the case, that the pleadings do not inform the party of the 
extent of the set off, because, however ignorant of it then, the 
verdict gives him all the information he can desire. We 
think the omission to require the court to enter the judgment 
for costs only, must be considered as assenting to the rendi- 
tion of the judgment according to the verdict. 
Judgment affirmed. 
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BAGBY, Governor, v. CHANDLER AND CHANDLER. 


1. A constable’s bond, taken in the penalty of $2,000, and not extorted co 
lore officii, is not void asa statute bond. 


Error to Circuit Court of Perry. 


Tis was an action on a constable’s bond, to recover fer a 
breach of duty, in not paying over money, &c. 
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The defendant demurred to the declaration, and the court 
susrained the demurrer, and rendered judgment for the de- 
fendants, which is now assigned as error. 


Davis, for plaintiff in error. 


ORMOND, J.—This cause was here at the last term, on 
a demurrer to the declaration. We then held the declara- 
tion sufficient. The declaration is the same now that it was 
then, and the decision of this court then made, is now the 
law of the case. The objection now raised to the declara- 
tion, and which was not considered when the cause was 
here before, so far as we can jndge from the opinion, if it 
was not concluded by the previous judgment, could not avail 
the defendant. It is, that that the penalty_of the bond is 

$2000, instead of $1000. 

In our judgment, this does not affect it as a statutory bond. 
We need not consider whether the party could be made lia- 
ble beyond the statute penalty, considered as a bond under 
the statute. For that amount it is certainly good under the 
statute. 

To test this matter, we need only inquire whether the con- 
stable could not defend under this bond, if a qué tam action 
were brought against him, for not executing a bond under 
the statute. We think it impossible to doubt that he could. 

No question is made here, that the bond is void, because 
extorted colore officit. The view here taken renders it unne- 
cessary to consider, whether the act of 1834, (Clay’s Dig. 
366, $ 18, 19,) does not, as contended, give a discretion to 
the Judge of the County Court, to require a bond in certain 
eases, with a larger penalty than $1000. 

Let the judgment be reversed and the cause remanded. 








ALABAMA. 
Elliott, et al. v. Boaz, et al. 








ELLIOTT, er au. v. BOAZ, er at. 


1. The vendor of a forty acre tract of land, well knowing the location of the 
corners and lines, represented one of the lines so to run as to embrace nine 
or ten acres of cleared land, when in truth it contained much less—the dif- 
ference of value between the land pointed out and that conveyed amount- 
ed to almost one third the purchase money ; upon discovering the mistake, 
the vendee proposed to the vendor to rescind the contract, or to be allow- 
ed to retain the land, and be allowed a deduction for the purchase money, or 
leave the matter to arbitration—which several propositions were rejected : 
Held, that these facts show a fraudulent misrepresentation, and entitle the 
vendee to a rescissjgn of the contract. 

2. Where E sellgland.of which he is the proprietor to B, and the legal title 
being in H, he makes a conveyance according to the vendee’s directions, 
an offer by the vendee to rescind, should be made to E instead of H. 

3. Quere? Is a vendee of land who proposes to rescind the contract, bound 
to abandon the posssession before he can file a bill to enforce a rescission, 
where his proposition is rejected by the vendor. However this may be,as 
a general rule, no such obligation rests upon the vendee, if the vendor is 
insolvent. 

4. Where the vendor of lands, in answer to a bill by the vendee for a rescis- 
sion, insists that the sale was fair and bona fide, and an offer made to him 
to rescind would have been unavailing, the bill should not be dismissed be- 
cause it is not proved that an offer was not in fact made before it was 
filed. 

5. One who unites with the vendee in notes made for the purchase money, 
and who is sued with him thereon, may join with him in a bill to enjoin 
proceedings in the aetion, and to rescind the contract. 


Writ of Error to the Court of Chancery sitting in 'Talla- 
dega. 


Tue defendants in error filed their bill, setting forth that 
they executed their two promissory notes for the sum of $175 
each, payable to the plaintiff, Huey, in consideration of forty 
acres of land, which Elliott had bargained and sold to Boaz, 
but which were conveyed to the complainant, Davis, in vir- 
tue of such sale, by Huey, in whom the legal title was vest- 


ed. It is aledged that Elliott, well knowing the boundaries 
3 
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of the land, represented them falsely to the purchaser, by af- 
firming that ten or eleven acres of a field were embraced by 
the northern and eastern lines, when in truth only two or 
three acres were within the same; and also, that several 
acres of woodland, of a better quality than it really contain- 
ed made part of the tract. In consequence of such false and 
fraudulent representation, it is averred that Boaz has sustain- 
ed damages, not only by not obtaining a title for the land 
which he supposed he purchased, but for an expenditure in 
making improvements, of work, labor, &c.; and that his in- 
ducement to purchase, to a great extent has failed. It is 
further stated, that the vendee, upon discovering that he had 
been deceived by the false representations of Elliott, offered 
to deliver up to him the possession of the land, and cancel 
the contract of sale ; but to this proposition the latter refused. 
to accede. 

The complainants then alledge, that defendant, Huey, 
has sued on the note first due, in the county court of Talla- 
dega, and is about recovering a judgment thereupon; and 
that defendant, Mordecai Chandler, has instituted a suit on 
the other note, which was pending when the bill was filed. 
The prayer of the bill is, that the contract be cancelled, the 
notes and deed be delivered up, the suits that are pending per- 
petually enjoined, and the title to the land revested in Huey ; 
that swbhpenas issue to the several defendants, and that such 
further relief be granted as the nature of the case may require, 
An injunction was awarded, and subpenas, served upon the 
defendants. Elliott answered, admitting the sale, but insist- 
ed that he acted as the agent of Huey, who was the propri* 
etor of the land, that the fact of his agency was known to 
Boaz, and denied that he made to him any misrepresentation, 
either intentionally or otherwise. 

Huey, in his answer, affirms that he was the bona fide pro- 
prietor of the land; that Elliott, in contracting for its sale; 
acted as his agent ; that he believes, from information, that 
he made a fair and correct representation of the boundaries, 
and that he believes the fact of Elliott’s agency was known 
to Boaz, at the time of his purchase. ‘The answers of both 
of these defendants embrace a demurrer to the bill. 

The bill was taken as confessed as to Chandler, and testi- 
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mony taken preparatory to the hearing of the cause. After- 
wards, Chandler was permitted to file his answer, and the 
decree pro confesso set aside. 

The cause coming on to be heard, upon the bill, answers, 
and proofs, the defendants objected to the reading of two of 
the depositions, on the ground that no notice of the filing of 
the interrogatories was given to Chandler ; but the objection 
was overruled, because that defendant was in default, and a 
decree pro confesso was in force against him, even after the 
day when the witnesses were examined. ‘Touching the me- 
tits of the cause, the Chancellor was of opinion, that the alle- 
gation of a fraudulent representation by Elliot, as to the 
boundaries of the land, was established by the evidence, 
and did very materially affect the object of the com- 
plainant’s purchase ; the value of the land actually conveyed 
being near one third less than that Elliott represented he 
was selling. That as Elliott was the agent of Huey, to 
whom mala fides is not attributed, notice to Elliott that his 
fraudulent representation was detected, and an offer to re- 
scind the sale was sufficient to authorize a rescission, although 
‘no such proposition was communicated to his principal. 
Further, he supposed the bill itself was an offer to rescind, 
which Huey, by his answer, refused to do, and this he con- 
sidered was all that should be required. ‘Thereupon he ad- 
judged that the contract disclosed by the bill be rescinded, 
and that the conveyance from Huey to the complainant be 
cancelled ; that the notes given for the payment of the pur- 
chase money be void, and the title to the land revest in the 
defendant, Huey. Further, that it be referred to the Regis- 
ter to inquire and report what has been the value of the occu- 
pancy of the land by Boaz, and of any permanent improve- 
ments he has made or erected ; that the one be set off against 
the other, the balance reported, and to whom due. Lastly, 
that all costs be paid by the defendant, Elliott. 


S. F. Rice, for the plaintiff in error, made the following 
points : 

1. The bill shows that the “ bearing trees on which the 
lines were marked,”’ were on the land when Boaz purchased, 
and no effort was made to conceal them from him ; this be- 
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ing the case the purchaser could not have observed ordinary 
diligence, and cannot now be allowed to rescind the contract. 
[Camp v. Camp, 2 Ala. Rep. 632; Steele v. Kinkle & Lehr, 
3 Ala. Rep. 352.] A deed was made and accepted, and the 
doctrine of caveat emptor applies. [Br. B. at Mobile vs. Cul- 
lum, 4 Ala. Rep. 21.] 

2. The vendee can’t rescind without abandoning the pos- 
session, unless the vendor is insolvent, or unable or unwilling 
to make a title, then the vendee may retain it as the means of 
reimbursing the purchase money advanced by him. [Dun- 
can v. Jeter, 5 Ala. Rep. 604.] Here, it is not pretended 
that Elliott and Huey are insolvent, nor has the possession 
been abandoned, but nothing more than a mere offer to aban- 
don by the bill. 

3. The offer made to Elliott to rescind the contract was 
unavailing, for any purpose ; his agency, for any thing ap- 
pearing to the contrary, ceased with the sale, and he had no 
right to receive the deed or deliver up the notes. . [Clements 
v. Loggins, 2 Ala. Rep. 514.] Davis, the surety of Boaz, 
held the deed, and Huey was the payee of the notes, so that 
Elliott and the vendee could not (even if both of them had 
been so inclined,) have rescinded the contract. [Batés vs. 
Terrell, 7 Ala. Rep. 129.] 

4. The bill is bad, and should have been so held on de- 
murrer; for the remedy of Boaz, by an action on the case, 
for a deceit, is undoubted. Besides, Davis is improperly join- 
ed as a complainant : it is not alledged that he has paid the 
debt for his principal, or if he were to do so, that his princi- 
pal was unable to reimburse him. [Whitaker, et al. v. De- 
graffenreid, 6 Ala. Rep. 303. ] 

5. If Davis had an interest in the land he should have ten- 
dered the deed and demanded the notes; and the bill is de- 
fective for not showing that this was done. 


F.. W. Bowpon, for the defendants. So far as the law of 
the case is concerned, the decree-is well supported by Callo- 
way v. McElroy & Flanigan, 3 Ala. Rep. 406; Younge v. 
Harris, et al., 2 Ala. Rep. 108; Camp v. Camp, Id. 632. 
Davis is certainly a proper party to the bill; he joined in 
making the notes,'and is the grantee in the deed. [Story’s 
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Eq. Plead. 233-4, $$ 284-5-6; 5 Ala. Rep. 397.] Chandler 
having made default, and a decree pro confesso being render- 
ed against him, he was not entitled to notice of the time and 
place of taking the depositions. [8 Porter’s Rep. 277.] 








COLLIER, C. J.—In Younge v. Harris’s adm’r, et al., 2 
Ala. Rep. 108, it was held, that, where one is induced to pur- 
chase land in consequence of the fraudulent representation of 
the vendor in respect to the title, the falsity of which he had 
no means of ascertaining by the exercise of ordinary dili- 
gence, he may have relief in chancery, although he still re- 
tains the possession—it being shown that the vendee had 
died, leaving his estate insolvent, and that the vendor has 
paid part of the purchase money. So where the vendor of 
land represented to a person who afterwards became the pur- 
chaser, that an open unmarked line would so run as to include 
a field of forty acres of rich bottom land on an adjoining tract, 
worth more than the residue of the land proposed to be sold; 
this representation of the vendor, which was an inducement 
to the purchase, was false, and he was so informed before 
he made it: Held, that this was such a misrepresenta- 
tion of a material fact, as would authorize a court of chan- 
cery to rescind the contract. (Camp v. Camp, 2 Ala. Rep. 
632.] 

Where the vendor of land fraudulently induces the vendee 
to purchase, by showing him lands of a superior quality, and 
after the contract conveys lands less valuable, the vendee can 
not set up these facts in his defence, when sued at law, for 
the purchase money. In such case relief must be sought in 
equity, where complete justice can be done to both parties, 
either by rescinding the contract, or allowing compensation, 
as may seem most proper under the circumstances. [Cailo- 
way v. McElroy & Flannagin,3 Ala. Rep. 406.] The alle- 
gations in the present case, touching the representations by 
Elliott at the time he shewed the land to the defendant Boaz, 
make case strikingly analogous in principle to those cited, 
and not only in principle, but in its facts, to Camp v. Camp. 
Conceding that the true lines of the forty acres conveyed, 
might with proper diligence have been discovered, and yet 
we cannot think that such negligence is attributable to the 
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vendee, as should prevent him from setting up the fraudulent 
misrepresentation of the vendor, as a ground for the rescission 
of the purchase. It perhaps requires some observation and 
experience to be able to distinguish the marks of a surveyor, 
made elsewhere than at thecorners. Besides, it is, in gene- 
ral, permissible, to rely on the positive asseverations of the 
vendor, and visit him with the consequences of their falsity, 
if made mala fide. . 

Let us inquire whether the testimony taken in the cause 
sustains the charge of misrepresentation. It does not appear 
from the proof that Elliott informed Boaz that he was selling 
the land as the agent of Huey, or that the vendee understood 
such to be the. fact. 

There is no material conflict in the testimony of the seven | 
or eight witnesses whose depositions were taken. These 
facts may be considered as satisfactorily proved, viz: when 
Elliott and Boaz were on the treaty for a sale of the lands in 
question, the former designated a tree as the corner, and 
pointed out to the latter the direction that the lines would di- 
verge therefrom ; he also said that a field containg twelve or 
fourteen acres, was, with the exception of about three acres, 
embraced by the forty acres agreed to be sold, when infact 
the true line was full sixty yards from that designated, and 
but a small portion of the field was embraced within them. 
The difference between the value of the land as represented 
by Elliott, and that conveyed by Huey, was one hundred 
dollars. Elliott knew where the corner and lines, whichte. 
had professed to point out, were located. Further, Boaz, 
upon discovering the misrepresentation, proposed to Elliott 
t6 rescind the contfact—to give up the land, or retain it and 
have a deduction made from the purchase money, or leave 
the matter to arbitration; but each of the propositions were 
rejected. The value of the improvements made upon the 
land by Boaz, was about thirty-four dollars. 

The proof is so direct and pointed, that its mere statement 
is quite suflicient to show that the inference of a fraudulent 
misrepresentation is entirely legitimate, and the allegation of 
the bill in this respect is well sustained. 

It is insisted for the plaintiffs in error, that the bill is defec- 


tive in not stating that the offer to rescind was made to 
98 
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Huey instead of Elliott, and that such an offer would be un- 
availing, even if made to the former, unless it was followed 
by an actual abandonment of the possession. We cannot 
think that the frameof the bill is objectionable in this parti- 
cular. It affirms in effect, that although the conveyance was 
made by Huey, and the notes for the purchase money paya- 
ble to him, yet the land was the property of Elliott, and sold 
by him for his own benefit. In this aspect of the case, it 
would seem quite’sufficient that the offer of a rescission of 
the contract should have been made to Elliott. But if the 
bill had proceeded upon the hypothesis that Elliott was a 
mere agent of Huey, for the purpose of selling the land, we 
should be inclined to think that his authority ceased with the 
sale, and in that event the offer Should have been made to 
"Huey. 

In respect to the necessity of abandoning the possession of 
land .where an offer is made to rescind the purchase, it may 
be asked if this is necessary for any other purpose than to put 
the vendor in statu quo? Is there any rule of law which 
makes it more imperative upon the vendee of land to aban- 
don the possession where the vendor refuses to accept it, 
than: it is upon the vendee of personal property, who for some 
defect in the title, or thing itself, proposes a rescission of his 
purchase? If the vendor, after having refused to rescind, 
should take advantage of the locus penitentia, and so inform 
the vendee, the failure of the latter then to yield to him the 
possession would perhaps destroy the effect of the offer and 
refusal. But these are questions which it is not necessary 
now to consider. The general terms in which the court 
speaks upon this point, in Duncan v. Jeter, 5 Ala. Rep. 604, 
are to be taken in reference to the case before the court, and 
beyond that, if in conflict with the law, would not be regard- 
ed as authoritative. But taking the language employed in 
that case in its broadest sense, and we still incline to the o- 
pinion that the failure to abandon the possession in the pre- 
sent case cannot affect complainant’s right to relief. Although 
it isnot alledged in totidem verbis, that Elliott is insolvent, 
yet perhaps there are equivalent allegations, viz: that he con- 
veyed the land to a third person to prevent it from being sold 
to pay a debt for which he was liable asasurety. The land 
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was chargeable to Boaz for the value of improvements which 
he made on it, at least up to the time that he discovered the 
fraud, and if Elliott was really his vendor, and insolvent, ac- 
cording to the case last cited, he was authorized to retain the 
possession for the purpose of reimbursing himself. 

This view will show that the bill is not obnoxious to the 
objection of a want of equity, and its essential allegations are 
supported by the proof. It is however insisted, that as Huey 
was the proprietor of the land, and the sale was made by El- 
liott as his agent, that the contract cannot be rescinded, be- 
cause an offer to rescind was not made to him. Under the 
circumstances of the case, this agreement, we think, cannot 
be supported. Huey, in his answer, denies upon information 
and belief, that Elliott made any fraudulent misrepresenta- 
tion, insists upon the liability of the complainants to pay 
their notes, and shows that an offer to rescind would not 
have been acceded to by him. A court of equity cannot, 
consistently with its liberal and enlarged views of justice, 
dismiss the bill for the supposed defect of proof, when it is 
palpable that a proposition to rescind would be met by a di- 
rect refusal, and a resort to another suit similar to the present, 
would be necessary to give to the complainants what it now 
appears they are entitled to. 

What has been said, will serve as an answer to the argu- 
ment that the deed should have been tendered to Huey by 
Davis, and his notes demanded. Davis is the grantee in the 
deed, and one of the makers of the notes—perhaps asa sure- 
ty ; but however this may be, he is clearly a proper party. 
{Chapman v. Chunn, et al., 5 Ala. Rep. 397.] 

We have only to add, that the decree of the court of chan~ 
cery is affirmed. 
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BEAZLEY v. MITCHELL. 


1. The owner of stolen goods may maintain detinue, or trover, against a pur- 
chaser from the thief, although the latter has never been prosecuted, and 
although the owner had just reason to believe the goods were stolen from 
him by the individual named as the thief. 


Error to the County Court of Sumter. 


DetinveE by Beazley against Mitchell, for a gold watch. 

The declaration is in the usual form, to which the defend- 
ant pleaded, with other pleas, one in the terms following, to 
wit: “ Actio non, because the defendant says, that on or a- 
bout the 10th day of November, 1842, at the county, &c. he 
the said defendant, purchased the said watch, from one Jor- 
dan Webb, and that the plaintiff had good reason to believe 
that said Jordan Webb committed a larceny, by stealing the 
said watch from him, the said plaintiff, on, &c., at &c., and 
that said plaintiff has not prosecuted said Webb, by issuing 
a warrant, nor by indictment, and has not used such means 
as were in his power to bring Webb to justice; but that the 
said Webb has not been convicted, acquitted, nor prosecuted 
for said larceny of said watch, and this,” &c. To this the 
plaintifis replied, precludi non, because he says he was, at 
the time the said felony was committed by the said Webb, 
if any such was committed, sick, diseased, and confined to 
his bed of disease, and wholly disabled from taking any pro- 
ceedings against said Webb, or causing any to be taken, and 
that the said Webb, before his, the said plaintiff’s disability 
was removed, departed from the State of Alabama, in which 
State the plaintiff then, and ever since resided ; and the said 
Webb has ever since removed to places beyond the know- 
ledge of the plaintiff, and beyond the jurisdiction of the courts 
of this State, and the plaintiff has been by said disease on 
his part, and by such avoidance of the said Webb, prevented 
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from prosecuting said Webb, for any felony by him commit- 
ted, if any exists, without default or neglect on his part, and 
this, &c., wherefore he prays judgment for his costs. 

The defendant demurred to this replication, and the court 
overruled the demurrer. Afterwards, the plaintiff had judg- 
ment on verdict on the other pleas. 

The judgment overruling the demurrer, is assigned as 
error. 








o 


Mercatre, for the plaintiff in error, insisted, that no ac- 
tion can be maintained against the purchaser of goods stolen 
until the felon has been prosecuted. [Morgan v. Rhodes, 1 
Stewart, 70; McGrew v. Cato, Minor, 8; Gimson v. Wood- 
fall, 2 C.& P. 41; 2 Saund. Pl. & Ev. 876; 2 Term Rep. 
750; Foster v. Tucker, 3 Greenl. 458; Brady v. Keating, 4 
Ib, 164. ] 

Jon. Buiss and Batpwin, contra, insisted that the rule of 
public policy, requiring the prosecution of the thief before 
the loser can regain his property by action, is one of doubtful 
propriety, and ought not to be extended beyond the mischief 
to be put down. [15 Mass. 336.] It must be confined to 
the immediate transaction, and ought not to be so extended as 
to protect a purchaser. [3 Porter, 326.] 

If this view is correct, the plea is bad, but certainly if the 
felon has fled before the loser has an opportunity to prose- 
cute, public justice does not require that another shall acquire 
the title to the stolen property. 


GOLDTHWAITE, J.—The question in this case certain- 
ly deserves to be classed as one of the curiosities of the law ; 
and not the less so, because it seems to have been held, by 
at least one eminent judge, that the owner of a chattel stolen 
cannot have trover against one who purchases from the thief, 
until after the conviction of the felon. [Gimson v. Wood- 
fall, 2 C. & P. 41.] Chief Justice Best, before whom this 
case was tried, seems to have rested his decision on Harwood 
v. Smith, 2 Term, 750, but neither that nor any other adju- 
dication in bank sustains it. Jn that case, the sheep, for con- 
verting which the defendant was sued, had been sold in mar- 
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ket overt and thus the title of the owner divested. This is 
the precise ground upon which the matter~is put by Judge 
Buller, and it was only because the owner was entitled to 
restitution after conviction that the title was said to be in 
dubio ; nor must it be forgotten, the action was against one 
who never had possession after conviction. The title was 
given by the sale in market overt, and did not revest until 
the conviction, but the conversion by the defendant was af- 
ter the one, and before the other. Although the impression 
is so common, that the owner whose goods have been stolen, 
cannot have restitution without a prosecution of the thief, 
yet it is entirely without foundation ; as we will proceed to 
show. 

By the ancient common law, a remedy was provided, in 
the nature of an action against the thief, called an appeal of 
larceny, in which, if the plaintiff succeeded, he not only had 
judgment of resfitution, but effectually protected himself a- 
gainst future accidents of a like kind, by hanging the offend- 
or. It isof this proceeding that Sergeant Hawkins says, it 
seems to be agreed, that by the common law, restitution 
could not be had by any other prosecution whatsoever. [2 
Hawk. 241, § 55.] To remedy this inconvenience, as early 
as the 21st year of Henry VIII, a statute was passed, direct- 
ing the judges to award restitution when the felon was con- 
victed by indictment, upon evidence given by the prosecutor. 
If he was convicted on other evidence, the crown took the 
felon’s goods as a forfeiture. But if before conviction, and 
before the officers of the crown seized the goods, the owner 
could possess himself of them, there never was any law to 
prevent him from so doing. Hawkins, in treating upon the 
appeal of larceny, says, “I shall premise, that until such 
goods are seized to the use of the king ,or of some other person 
claiming them under the crown as being waifs, or the goods of 
a felon, §*c. the rightful owner, without any fresh suit or ap- 
peal, may seize them wherever he finds them ; but they shall 
not be restored to him after such seizure by others, without 
bringing his appeal,” &c. [2 Hawk. 239, $ 39.] Nor was 
there ever any law in England, except that which relates to 
markets overt, which prevented the owner from having tro- 
ver against a third person, possessing himself of the stolen 
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goods, without a right from the King, or some one entitled 
to the forfeiture. Foxley’s case, (5 Coke, 109,) was this very 
action, brought by the owner against one who justified that 
the Queen was seized of the manor of N. P. and that certain 
persons unknown stole the sheep from the plaintiff, and 
brought them within said manor, and there left and waived 
them. Whereupon the defendant, as the Queen’s bailiff of 
said manor, seized them to the Queen’s use, as goods waived 
there. On demurrer, the bar was held ill, for it did not show 
the sheep were forfeited. Lord Coke there says, if the goods 
are not forfeited, ‘“‘ the owner may take them when he will, 
without any fresh suit.” 

Having thus shown, the doctrine has no other foundation 
than as connected with forfeiture, and even then only to a 
limited extent, it is wholly unnecessary to examine the mat- 
ter further, as the notion of sales in market over has never 
obtained in thiscountry. If the owner has the right of re- 
caption, we apprehend it carries with it the right of suit. to 
the same extent as that of recaption. The plea itself is 
clearly bad, and therefore no notice of the replication is ne- 
cessary. 

_ Judgment affirmed. 











FITZPATRICK’S ADM’R v. HILL. 


1. After the Orphans’ Court has rendered a final judgment, and adjourned 
the term, it cannot grant a new trial. 

2. A judgment was obtained against the sheriff and his sureties, for the de- 
fault of the sheriff, in not making the money on a judgment against R. P. 
one of the sureties to the official bond. An execution issued on the judg- 

ment against the sheriff, was levied on some slaves of R. P., who gave a 

forthcoming bond, with S. as his surety. This bond was forfeited, and an 
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execution issued against the sheriff, and his sureties, and including S., the 

surety to the forfeited bond; which last execution S. discharged. Held, 

that he could not sue the sureties of the sheriff for contribution. 
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Writ of Error to the Orphahs’ Court of Montgomery. 


Marti, for plaintiff in error, cited 2 Porter, 324; 1 Ala. 
Rep. 734. 


Hayne and Betser, contra. 


ORMOND, J.—This was an issue tried upon the settle- 
ment of an insolvent estate, between .the administrator and 
the defendant in error. The record discloses, that after sev- 
eral trials between these parties, on the 2d October, 1844, a 
verdict was returned for the administrator, and judgment ren- 
dered accordingly, and afterwards, on the 30th October, 1844, 
a motion was submitted by the plaintiff to the court for anew 
trial. This motion was objected to by the defendant upon 
the ground, that the term of the court at which the case was 
decided, had ended and determined, and that the court could 
not therefore grant-a new trial; but the objection was over- 
ruled, and a new trial granted, to which the defendant ex- - 
cepted. Subsequently a judgment was rendered against the 
administrator. 

It is an established principle in this State, that a court can- 
not grant a new trial after the term of the court during which 
it was made has closed, unless a motion for a new trial is 
made and continued. The duration of the term of the courts 
is, in most cases, ascertained by law. When they have au- 
thority to sit until the business is completed, the duration of 
the term is ascertained by the final adjournment, after which 
the court has no power over its judgments, unless it be to 
render a judgment nunc pro tunc. 

The Judges of the Orphans’ Courts, are required to ap- 
point certain days, not less than one day in each month, for 
the return of process, in such cases as he iscompetent to hear 
and determine in vacation, and on each return day shall attend 
at the court house, to hear and determine such cases; and if on 
any return day the business then required to be acted on, 
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shall not be completed, the Judge shall attend on the suc- 
ceeding day, and from day to day, until the business shall be 
completed : but for special cause, he may adjourn any part of | 
the business to such other day as he may yo ee [Clay’s 
Dig. 303, $ 31.] 

It is very evident, that the legislature did not ry as is 
contended by the cousindl for the defendant in error, that the 
court should be always open. It may, it is true, sit in vaca- 
tion ; it may adjourn to any other designated period; but 
when it renders a final judgment and adjourns, it has no 
further power over it. The judgments of the Orphans’ 
Court are as important as those of any other court in the 
State, and it would be a most intolerable grievance, if the 
court, four weeks after the final judgment was rendered, and 
the court adjourned, could annul it. If it could thus act af- 
ter four weeks, we are unable to perceive how any limit 
could be fixed to its action. 

The judgment set aside in this case, is in the proper sense 
of the term a final judgment, and at any time after its rendi- 
tion, and before it was set aside, a writ of error might have 
been prosecuted upon it. ‘This is conclusive to show, that 
the Orphans’ Court had no longer any power or control 








over it. 


Although according to our practice, the granting or refus- 
ing a new trial, is a matter in the discretion of the primary 
court, which cannot be revised in this court, the case is en- 
tirely different, when a Judge, without authority, vacates a 
judgment, and directs the cause to proceed anew. In such 
a case the subsequent judgment is a nullity, and the whole 
proceedings coram non judice. As, however, there is an os- 
tensible judgment, upon which execution may issue, a writ 
of error will lie to reverse it. . Such was the decision of this 
court in Burr v. White, 2 Porter, 342. 

It is also urged, that previous to the judgment of the Or- 
phans’ Court in favor of the plaintiff in error, which was set 
aside by the court, and a new trial granted, there had been a 
judgment in favor of the defendant in error, which, at the 
instance of the plaintiff in error was set a side, and a new 


trial granted in his favor, and that if the court could not set 
99 
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aside the judgment in favor of plaintiff in error, neither could 
it set aside that of defendant in error. To this we answer, 
that it does not appear from the record that any objection 
was made to this action of the court, but it appears to have 
been submitted to, and acquiesced in, by the subsequent ap- 
pearance of the party, which, according to the case of Hair 
v. Moody, at the present term, would be a waiver of the er- 
ror, if any there was. Nor if the facts were as supposed, could 
it be urged against the present application—one error cannot 
be set off against another. 

There is also another question presented upon the record, 
which is in our opinion decisive against the defendant in er- 
ror. The facts were, that one Hill recovered a judgment 
against Rene Fitzpatrick and another, for upwards of $2000 
upon this judgment an execution issued, and came to the 
hands of William Fitzpatrick, as sheriff, and he failing to 
make the money, arule was entered against him, and a judg- 
ment obtained against him and his sureties, for the default. 
Upon this judgment an execution issued against the sheriff 
and his sureties, ‘This execution was levied on three slaves 
of Rene Fitzpatrick, who entered into a forthcoming bond 
with the defendant as his surety, for the delivery of the 
slaves to the sheriff, to be sold to satisfy the execution. The 
slaves were not delivered, and the bond was returned for- 
feited. An execution then issued against all the parties, the 
sheriff and his sureties, of whom the intestate of the plaintiff 
in error was one, and also against the defendant in error, as 
surety on the forthcoming bond. The defendant in error 
then pays the amount of the judgment to Hill, and takes from 
him an assignment of the judgment, upon which he is now 
proceeding against the estate of Joseph Fitzpatrick, one of, 
the sureties of the sheriff. : 

To understand this complex question, it is necessary to go 
back to the origin of this judgment, and ascertain the prima- 
ry liability. ‘That was, the omission of the sheriff to make 
the amount of the judgment against Rene Fitzpatrick. When 
therefore, the judgment was obtained for this default, against 
the sheriff and his sureties, (Rene being one,) if he had paid 
it, it is self-evident he could-not have recovered the amount 
from the sheriff, because although the sheriff was liable to 
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Hill, the plaintiff, for not making the money, he, Rene, was 
the cause of the default, and in paying the judgment against 
the sheriff, was merely paying his own debt. 

When Scott, the defendant in error, paid it, he could have 
recovered the whole amount from Rene, because he paid it 
as his security. Can he recover it from the sureties of the 
sheriff? This is the precise point involved in this question. 
It is then the case of one surety who has paid the debt of the 
principal, seeking to recover from another set of sureties. 
This right, the right to contribution, does not arise from the 
contract of the parties, but springs from the principle of equi- 
ty, that those who have a common burthen to bear, should 
contribute equally, and the loss not be permitted to fall on 
one. [Dearing v. Winchelsea, 2 Bos. & P. 270; Ware v. 
Horwood, 14 Vesey, 35 ; Craythorne v. Swinburrne, id. 160. ] 
It is unimportant whether they are bound by the same in- 
strument, or not—that will make no difference if all the sure- 
ties have a common interest. Now what are the facts here. 
The sureties of the sheriff are all liable for the payment of 
this judgment, and have therefore a common interest, and a 
common burthen to bear. Scott is not the surety of the sheriff, 
but is the surety of Rene Fitzpatrick, who is primarily lia- 
ble, being the cause of the default. His interest is not iden- 
tical with their’s. They are not sureties in the same trans- 
action ; nor is their interest the same. The interest of the 
sureties of the sheriff, was adverse to the stay procured by 
the execution of the delivery bond, and the surety in that 
bond cannot therefore look to them for-contribution for the 
payment of a debt, which but for his interference would have 
been discharged, at least to the extent of the levy, by the 
sale of the slaves. ‘The principle of the case of Dunlap & 
Foster, 7 Ala. 734, appears to us to be identical with this, 
and it was there held that the subsequent surety could not re- 
cover from the previous sureties. 

These considerations are. many of them, of an equitable 
nature, but they are such as the Orphans’ Court, from its pe- 
culiar organization, must give effect to. We do not under- 
stand that the act of 1843, for the settlement of insolvent es- 
tates, abridged any of the powers of the Orphans’ Court, fur- 
ther than to have issues tried at its bar, whenever the parties 
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thought proper to desire it. Indeed, the manifest design of 
the statute was to provide a more effectual mode for the 
speedy settlement of insolvent estates. An equitable bar 
therefore will be as effectual as a legal bar. 

The question made upon the presentment of the claim need 
not be considered. 

The judgment must be reversed. 
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De BARD v. SMITH. 


1 S exchanged with D, a sulky for a wagon, agreeing that he would put it 
in good repair, and accordingly instructed a carriage maker to make cer- 
tain repairs, amounting to $19 50, for which he paid. D, to whom the 
carriage maker was indebted, directed other repairs to be made, amount- 
ing to $13, which were necessary to put the sulky in the condition in 
which S stipulated it should be; this sum S refuses to pay. Held, that in 
cases in which the amount in controversy is so small, the court looks ra- 
ther to its equity and justice, than the strict rules ordinarily applied at 
law: that S was not liable to the carriage maker for the £13, but D was 
liable in virtue of his contract; that as the carriage maker was indebted 
to D, he might retain it from his indebtedness, and D recover itofS. —« 


Error to the County Court of Lowndes. 


A. Giucuaist, for the plaintiff in error. 
N. Cook, for the defendant. 


COLLIER, C. J.—The facts of this case, as stated in a 
bill of exceptions, are substantially these : 'l‘he defendant ex- 
changed with the plaintiff, a sulky for a buggy, agreeing that 
he would put the sulky in good repair. At the time of the 
exchange, the sulky was at a carriage makers, to be repaired, 
and the defendant gave instructions as to the repairs he de- 
sired—amounting to $19 50, which sum he paid to the car- 
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riage maker. ‘The plaintiff directed other repairs to be made, 
which cost $13, and were only necessary to put the sulky in 
the condition in which the defendant stipulated it should be. 
This latter sum the defendant refused to pay, and the car- 
riage maker holds the plaintiff responsible for it, and is in 
fact indebted to the plaintiff in a large sum. The case was 
removed by appeal from the justice of the peace to the Coun- 
ty Court, where a judgment was rendered for the defendant. 

In a case of this character, the court looks rather to its 
equity and justice, than the strict rules which are ordinarily 
applied at law. ‘The defendant’s contract obliged him to 
have the sulky put in good repair, and he became liable for 
a breach, if he refused to do this. That he did refuse to ex- 
pend more than $19 50, which was insufficient to make the 
repairs agreed, and the sulky was only in the condition con- 
templated by the parties, after the additional expenditure of 
the $13, is apparent from the proof. 

The defendant was not liable to the carriage maker for the 
payment of this latter sum; he refused to employ him to 
make any other repairs than those he had directed. But the 
plaintiff was responsible to the carriage maker in virtue of 
hiscontract with him, and the latter might have retained it 
from his indebtedness to the former. We cannot doubt that 
the proof entitled the plaintiff to recover, The judgment of 
the County Court is consequently reversed and the cause re- 
manded. 











BOHANNON v. SPRINGFIELD. 


1. To make out a case of bailment, there must be a contract, either express 
or implied, and the mere taking by an overseer of cotton seed left by, the 
former occupant on the plantation of the employer of the overseer and the 
use of it by his direction, will not support a declaration by the owner of 
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the cotton seed, against the overseer for the value of it, as upon a bailment 
to him. 


Writ of Error to the County Court of Marengo. 


Tus suit originated in a justice’s court, and was removed 
by certiorari to the County Court, where Springfield declared 
against Bohannan for the value of a lot of cotton seed, al- 
ledged to have been delivered to the defendant and not re- 
delivered on demand. 

At the trial, it was proved by the defendant, that the plain- 
tiff, in the year 1844, cultivated a portion of one Tayloe’s 
plantation, ginned his cotton there, put his cotton seed in a 
pen, on the said plantation, and left the cotton seed thereon, 
when he delivered the plantation to the defendant as the 
overseer of 'Tayloe, about the first of the year 1845. That 
Tayloe employed the defendant as his overseer, for the year 
1845, and that he in that capacity went on the plantation, 
conducted and managed the business thereon, and planted 
thereon the said cotton seed, together with other cotton seed, 
which also was on the premises and that he was directed so 
to do by Tayloe. 

On this evidence the defendant moved the court to instruct 
the jury, that if the plaintiff left his cotton seed on the plan- 
tation and premises of Tayloe, whert he delivered the posses- 
sion to Tayloe, and that if the defendant went uvon the 
plantation, and carried on business there, as the overseer of 
Tayloe, the cotton seed remaining there, without any agree- 
ment with defendant, it was not a bailment by the plaintiff 
of the cotton seed to the defendant, as bailee, and that the 
defendant, as bailee, was not liable to the plaintiff for the 
same. Also, that if the defendant was employed by Tayloe, 
and put on the plantation as his overseer and planted the cot- 
ton seed for him, the same then being on the plantation, he, 
the defendant, was not liable to plaintiff for the same. 

These charges were refused, and the defendant now as- 
assigns the refusal as error. 


W. E. Crarke, for the plaintiff in error. 
Kirksey, contra. 
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GOLDTHWAITE, J.—The merits of this cause lie in a 
very harrow compass ; the plaintiff declares as on a bailment 
of the cotton seed to the defendant, and in order to support 


his declaration, must show either an express contract to re-de- 














liver it, or circumstances from which a contract may be im- 
plied, as all bailments are said to be contracts between the 
bailor and bailee. 'The proof, however it might sustain an- 
other form of action, if a taking or conversion by the defend- 
ant, is shown, fails in establishing either‘an express or im- 
plied contract, to re-deliver the cotton seed, and consequently 
the charges requested should have been given. 
Judgment reversed and cause remanded. 





HEAD, vst or YOUNGBLOOD v. SHAVER & ADAMS. 


1, The expression of the belief of a witness, that he saw a fact transpire, is 
not matter of opinion, so as to authorize the court to reject the evidence. 
2. The admission of the nominal plaintiff, after he had parted with his inter- 

est, cannot be given in evidence to defeat the beneficial plaintiff. 


Error to the County Court of Chambers. 


Dest by the plaintiff in error, against the defendants in er- 
ror, before a justice of the peace, on a note for thirty-eight 
dollars. 'The justice rendered a judgment in favor of the 
plaintiff, from which the defendants appealed to the County 
Court. 

The defendants pleaded payment, and introduced the re- 
cord of a suit commenced by attachment, against the nomi- 
nal plaintiff, in which the defendant Shaver, was summoned 
as a garnishee, and answered, that he was “ indebted tothe 
defendant in the sum of twenty-seven dollars and eighty-se- 
ven and a half cents, and.a judgment of the court against 
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him on his auswer for that sum, which he had paid. To 
the introduction of this as evidence the plaintiff objected. 

The defendant also introduced evidence of the declarations 
of the nominal plaintiff, in relation to the note, after Young- 
blood had become interested in it. That he heard the payee 
of the note say, that an attachment had been commenced 
against him, and Youngblood had become his security in a 
replevy bond, and in a note fora fee. That he had left the 
note on Shaver with Youngblood to indemnify him, to be ap- 
plied to the payment of the costs of the attachment, if it 
went against him, and if he succeeded to colléct the note, 
and forward the amount to him in Illinois, where he then re- 
sided. That he had seen the note some eighteen months be- 
fore, in the hands of the nominal plaintiffyand confidently 
believed the note sued upon to be the same, but could not 
say positively. . 

The plaintiff objected to proof of the instructions of the 
nominal plaintiff, after Youngblood had become interested in 
the note, and also to the proof of the belief of the witness. 
Other testimony was given upon which no question is rais- 
ed. Judgment was rendered for the defendant. 

The assignments of error present the questions raised 
upon the bill of exceptions, and the rendition of judgment in 
favor of the defendants. 











ORMOND, J.—The defence set up in this case, was a pay- 
ment of a judgment against the defendant, as a garnishee in 
an attachment suit, against the nominal plaintiff. It cannot 
be doubted, that this was proper evidence, nor was the de- 
fendant concluded by his answer from showing, that the. in- 
debtedness he then admitted from himself, to the nominal 
plaintiff, was made in reference to the note here sued upon, 
though the indebtedness then admitted was not so great as 
the note upon its face called for. 

The expression of the witness, that he had seen the note, 
in the hands of the nominal plaintiff, eighteen months be- 
fore, and believed it to be the note sued upon, but was not 
positive of the fact, is not the expression of an opinion in the 
proper sense of thatterm. It is the assertion of the existence 
of a fact, qualified by the admission that the recollection of 
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the witness is not so clear and distinct, but that he may be 
mistaken. This qualification though it weakened the force 
of the testimony, and in the opinion of the jury may have 
deprived it of any value as evidence, did not authorize the 
court to reject it—it was for the jury alone to determine what 
weight it was entitled to. 

But in allowing the declarations, or admissions of the nom- 
inal plaintiff, after he had parted with his interest in the 
note, by transferring it to Youngblood for his indemnity, the 
court erred, as he could not impair the title, after such trans- 
fer, by any declaration or admission. [Copeland and Lane v. 
Clark, 2 Ala. Rep. 388; see also Chisholm v. Newton & Wi- 
ley, 1 Id. 371, and Brown v. Foster, 4 Id. 282.] 

The judgment in favor of both defendants, though but one 
had executed the appeal bond, was strictly correct. The 
appeal was of the entire judgment, and was. not sevreed be- 
cause one only executed the bond. 

For the error as previously indicated, the judgment must 
be reversed and the cause remanded. 











HILL AND ANOTHER v. HILL’S ADM’R. 


1. The recital in a decree of the Orphans’ Court, that it appeared to the 
court by “interrogatory,” that the personal estate of the intestate was in- 
sufficient to pay the debts with which it was chargeable, cannot serve as a 
substitute for depositions, and does not satisfy the requisitions of the act 
of 1822, which requires that a sale of the real estate of a deceased person 
shall not be ordered, where the allegations of the petition are denied, and ~ 
not sustained by depositions taken as in Chancery cases. If such deposi- 
tions were before the Orphans’ Court, and have been ~_ they should be 
substituted upon due proof. ° 


Writ of Error to the Orphans’ Court of Russell. 
100 
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Tne defendant in error, as the administrator of Seaborn 
Hill, deceased, filed his petition in the Orphans’ Court, stat- 
ing that his intestate died seized in fee simple of a certain 
tract of land, particularly described ; that the personal estate 
of the intestate was not sufficient to pay the debts with which 
it was chargeable ; that Henrietta Hill is the widow of the 
intestate, and Arkansas Hill is his only child, and under the 
age of twenty-one years—both of whom. reside without the 
limits of this State, within the State of Arkansas. 'Thereup- 
on, it was ordered that T. 8. Tate be appointed guardian ad 
litem, of the infant, and that publication be made for four 
weeks, &c. 

The decree of the court recites the foregoing facts, that 
publication was made as required by the order, that a cita- 
tion was served on the guardian ad litem, who answered, de- 
nying the allegations of the petition, “and it appearing to 
the court by interrogatory, that the personal estate of said 
intestate is insufficient to pay the just debts.” Whereupon 
it was ordered that the land in question be sold on the terms 
prescribed in the decree. 








I. E. Hayne, for the plaintiff in error, insisted that the de- 
cree was erroneous, because it was not authorized by written 
evidence. [Clay’s Dig. 225, $ 19.] 


No. counsel appeared for the defendant in error. 


COLLIER, C. J.—It is enacted by a statute passed in 1822, 
that the Orphans’ Court sha]l not decree or order a sale of the 
real estate described in the petition, “‘ where the allegations 
are denied by the answer ; unless satisfied by proof to be ta- 
ken by deposition as in Chancery cases, and filed in the cause.”’ 
[Clay’s Dig. 225, § 19.] This act is so explicit in its terms 
as to leave no room for doubt as to its meaning, that proof 

» shall be taken in cases like the present, “ ie depositions as 
in Chancery cases, and filed in the cause.”” It does not ap- 
pear from the transcript,, which (we must intend) is a “full 
and complete cepy”’ of all the entries and orders of the court, 

as well as all the papers in file, pertaining to the case, that any 
depositions were ever taken. The recital in the decree, that 
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* it appeared to the court by “ interrogatory”’ that the personal 

estate of the intestate was insufficient to pay the debts with 
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e which it was chargeable, cannot serve as a substitute for depo- 
h sitions ; even if such recital furnished a predicate for the con- 
8 clusion that depositions were once in file. If they were be- 
eC fore the Orphans’ Court and have been lost, they should have 
6 been substituted upon due proof, and made a part of. the 
a transcript before us. For the defect of proof, the decree is 
‘ reversed and the cause remanded. 

t 
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bo STILES v. LAY. 


1. Under the bankrupt law, the petition must be filed in the district where 
the supposed bankrupt, at the time of filing it, shall reside, or have his 
place of business, and ifthe district court granting his discharge has not 
jurisdiction of the person by reason of residence, or place of business, the 
discharge is void. 

2. One living with his family in New Hampshire, and carrying on business 
there, is a resident of that State, within the act, although the spring pre- 
vious, and for some years before, he had a commercial establishment in 
Alabama, acted as a citizen, and intended to remove his family there the 
next season. e 


Writ of Error to the County Court of Marengo. 


Assumpsit by Lay against Stiles, to recover the amount of 
a promissory note, described in the declaration as dated 23d 
March,. 1839, payable the Ist of july thereafter. 

The defendant pleaded, that he was, on the 21st Decem- 
ber, 1842, by the decree of the District Court of New Hamp- 
shire, discharged as a bankrupt, under and by virtue of the 
act of Congress, in that behalf made and provided from all 
debts due and owing at the filing of his petition, which was 
filed the 23d of August, 1842. 
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The plaintiff replied, that the certificate and discharge of 
the said defendant was fraudulently obtained, in this, to wit: 
that the said defendant, at the time of filing his said petition, 
resided, and had his place of business in the State of Alaba- 
ma, and not within the jurisdiction of the District Court of 
the United States, for the District of New Hampshire. ‘The 
defendant demurred to this replication, and the plaintiff had 
judgment overruling the demurrer. Afterwards the defend- 
ant rejoined, that he, at the time of applying for and obtain- 
ing the certificate and discharge, was a resident of the State 
of New Hampshire, and not a resident of the State of Alaba- 
ma. On this issue was joined. 

At the trial, the plaintiff produced witnesses, who testified 
they first became acquainted with the defendant in the years 
1838 or 1839; that from their acquaintance with him until 
the spring of 1842, he was, the most of his time, in Marengo 
county, but was generally absent, as merchants of that coun- 
ty usually are, during the summer ; that about the first of the 
year 1842, he sold out, or pretended to sell out, his stock of 
goods in said county, to White §* Curtis, but remained in the 
house with the goods, until the last of May following, about 
which time he left ; that before he left, he told the witnes- 
ses he was going to New Hampshire to see his family, but 
would return again to Alabama, with his family, the next 
fall or winter, and thought he should commence business in 
Mobile ; that some time in the winter or spring following, 
the witnesses saw the defendant in Mobile, where he was enga- 
ged, or appeared to be so, ine large wholesale grocery busi- 
ness, and has continued to be engaged ever since ; that while 
residing in Marengo county, he discharged the ordinary du- 
ties of a citizen of the State, and at general elections some- 
times took an active part at the polls in electioneering, but 
the witnesses did not see him vote, nor did they know wheth- 
er he did or did not vote, neither had they ever heard him 
speak of having another place of business, or place of resi- 
dence. One of the witnesses testified that he had several 
conversations with the defendant in 1842, previous to his 
leaving, in which the defendant stated he was going to see 
his family. 
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The defendant then read the depositions of several witnes- 
ses of Nashville, in the State of New Hampshire, who depos- 
ed that they were acqainted with the defendant ; that he has 
a family, consisting of a wife and two children ; that he mar- 
ried about eleven years ago; that his wife and family have 
continued to reside at Nashville, N. H., until about the Ist of 
November, 1844, when they removed to Mobile, Alabama; 
that when at Nashville, the defendant always resided with 
his family, but for several years past had been absent for sev- 
eral months in the year; that in 1838 or 1839, he went to 
Mobile, and was absent through the winter, but returned in 
the summer to his family ; that since that time he has spent 
his winters there, returning to his family always in the sum- 
mer, one of these witnesses stated the defendant ‘remained 
with his family from three to nine months ; that one summer 
he cultivated a piece of land, and for two or three seasons 
he was engaged in the manufacture of trunks; that in 1842, 
he remained with his family until December, and that in Ju- 
ly of that year, he attended a town meeting at Nashville, and 
voted ; that his name was on the check list of votes, and has 
been on the same list from the time he was married until he 
left, in 1844, and that he was taxed as other citizens. On 
this state of proof theeléfendant moved the court to instruct 
the jury— ‘ 

1. Thatif the defefidant, at the time of filing his petition 
and obtaining his discharge in bankruptcy was living with 
his family at Nashville, and carrfed on business there, and 
voted there, he was a resident within the meaning of the 
law. i 

2. That when a man lives at a place a continuance of time 
and is engaged in business, he is a resident of that place ; and 
if the defendant lived at Nashville, and was doing business 
there when he applied for the benefit of the act, &c. he was 
a resident of that place. 

These charges were refused as asked for, and the court in- 
structed the jury— 

3. That although for certain purposes, a man may have 
more than one place of residence, yet the law will recognize 
but one, and the jury must determine from all the facts be- 
fore them, which was the place of the defendant’s residence; 
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that the particular place which the defendant recognized as 
his place of residence, -would be determined by the law to 
be so; and that if from the facts before the jury, it appeared 
the defendant intended the State of Alabama to be consider- 
ed as his place of residence, then the jury should find for the 
plaintiff. ‘That the defendant having a family in New Hamp- 
shire, and visiting and remaining a portion of eacly year with 
them, voting there, and while remaining there carrying on 
a business, although strong circumstances, were not conclu- 
sive. 

4. Further, that if the defendant left New Hampshire with 
the intention of abandoning his residence there, although he 
left hisfamily there, and occasionally returned there, and while 
there carried on business without intending to resume his per- 
manent residence, then he was not a resident within the mean- 
of thelaw. But if, on the other hand, he had not abandon- 
ed, or intended to abandon his residence in New Hampshire, 
but left that temporarily, with the view of returning, he was 
a resident of New Hampshire. 

5. Further, that if the jury was satisfied that the defend- 
ant, when he left Alabama, in the spring of 1842, considered 
that to be his place of residence, and went on a visit to his 
family, with the intention of returning and making Alaba- 
ma his permanent place of residence, or place of business, 
then that he could not be a resident ‘of the State of New 
Hampshire, within the meaing of the act, and the jury should 
find for the plaintiff. 

The defendant excepted to the refusal of the court to 
give the charges requested, as well as to those given to. the 
jury. on 

The assignments of error opens the demurrer to the repli- 
cation as well as the matters excepted to at the trial. It is 
also insisted, the court should have awarded a repleader, as 
the verdict is on an immaterial issue. 


G. N. Stewart, for the plaintiff in error. 
W.M. Smiru, contra, insisted, the law was correctly ex- 


pounded by the court in the charges. [Story Confl. L. 44, 
A5.] 



























i Stiles v. Lay. 
The replication to the plea.is within the decision of May- 
berry v. Herndon, 8 Ala. Rep. 848. 
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GOLDTHWAITE, J.—1. The District Courts of the 
United States, are not, by the general bankrupt act, invested 
with jurisdiction over all bankrupts, but only over such-.as 
petition to be discharged in the district where he shall reside 
or have his place of business at the time of filing the petition. 
[Sec, 7.] As that is the only court which, under the act, is 
authorized to discharge, it follows that a discharge granted 
by a court not having jurisdiction over the person, either in 
consequence of his residence, or his place of business - being 
at the time within the district, is entirely void. If the facts 
asserted in the replication are true, the court in New Hamp- 
shire had no jurisdiction of the person of the: bankrupt, and 
therefore the demurrer was properly overruled. 

2. But although the replication is good, it appears to us 
the evidence before the jury showed the defendant’s actual, 
as well as legal residence was in New Hampshire, when his 
petition was filed. In Hallett v The State, 8 Ala. Rep. 159, 
we had occasion to consider the question of domicil in con- 
nection with the right to vote, and then held, that the mere 
intention to remove, without the actual removal of the fami- 
ly of the individual, did not constitute him a citizen of the 
State, so as to entitle him to vote. In the case under consid- 
eration, the family of the defendant resided in New Hamp- 
shire continuously for many years, and he returned there each 
‘summer. This was his legal domicil; or residence, and if 
death had happened during any of his temporary sojourns ir 
this State, his property would have been distributable by the 
laws of that where he left his family. Judge Story puts the 
precise case which is shown here, when he says, if a married 
man has his family fixed in one place, and he does his busi- 

. hess in another, the former is considered the place of his dom- 
icil. ([Confl. L. $-46.]: In.this case, assuming the plaintiff ’s 
evidence to be true, there was the intention to change the 
residence at a future time, but no actual change at the time 
of filing the petition. My views on the matter of intention, 
and how far it explains the actual residence were given. in 

the case cited ; but I agree here, that the actual residence 
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with the family, constituted the place of residence for all pur- 
poses. 
This conclusion shows the error of the refusal to give the 
charges asked, and the judgment is reversed and remanded. 














DECATUR BANK v. SPENCE. 


1. A party who signs his name to a note in blank, with the understanding 
that it shall be filled up with a particular amount, or be used in a particular 
mode, is liable npon the note, to a party who receives it in ignorance of 
the agreement, and pays a valuable consideration for it, whether it be an 
advance of money or the extinguishment of a debt. 


Error to the Connty Court of Morgan. 


Morron by the Bank against the defendant, on a note for 
$4,355 91, made by N. Scales, as Erpceel, and the defend- 
ant and another as sureties. 

An issue being made up between the parties, and submit- 
ted to a jury, evidence was introduced tending to show, that 
the note sued upon was signed by the defendant, the amount 
to be paid being left blank. ‘That it was signed with the 
agreement, between Scales, the principal, and the defendant, 
that it should be filled up with the sum of $2,000. That it 
was taken to the bank by Scales, and filled up by the dis- 
count clerk, for $4,355 92, the defendant having no notice 
of the amount so inserted. That the note was filled up for 
the entire amount of Scales’ liabilities, both as principal debtor 
and as surety for others, which then existed in judgment a- 


gainst Scales. That the bank advanced no money, or thing 
in the purch@&se of the note. 


Thereupon the court charged the jury, that if Spence sign- 
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ed the note when it was in blank, as to the amount to be 
paid, with the understanding and agreement between him 
and Scales, that it should be filled up with the sum of $2000, 
and the plaintiff had advanced no money, or other thing, in its 
purchase, but had filled it up for the amount of Scales’ pre-ex- 
isting indebtedness, as aforesaid, without the consent or au- 
thority of defendant, then it could not recover, although it 
had no notice of the agreement between defendant and 
Scales. To which the plaintiff excepted, and which is now 
assigned as error. 


L. P. Wavker, for plaintiff in error. 

A blank note will bind the person who signs it, to any 
sum which the person to whom he intrusts. the paper, choos- 
es to insert in it, and it makes no difference, whether the 
note is negotiated in payment of a pre-existing debt, or for a 
new monied consideration. [8 Porter, 297; 1 Ala. Rep. 18; 
3 Id. 188; 6 Id. 244; 16 Peters, 1; 2 Id. 182; 20 Wend. 
499; 241d. 115: 1 Bing. N. C. 469; 4 Shipley R. 177; 3 
Kent’s Com. § 44; 4 Bing. 496; 1 Stark. R. 1; Story on 
Prom. Notes, 215; Bayley on B, 499; 11 Conn. 388.] 


Cuttton and S. Parsons, contra. Under the facts of the 
this case, the presumption is, that the note was taken by 
the bank as collateral security. It does not appear to have 
been received in payment or satisfaction of the judgments a- 
gainst Scales, or that any new consideration was given for it, 
itis not therefore binding on Spence, whose confidence was 
abused by Scales. [2 V. & B. 416; 4 Ala. 22;11N. H.R. 
66; 9 B. & C. 206; Chitty Jr. 1419; Chitty on Bills, 81; 3 
Chitty’s Com. Law, 131; 1 Ala. 21; 3 Price, 38; 2 Bos. & 
P, 518.] 


ORMOND, J.—It has frequently been held by this, as well 
as other courts, that when one intrusts another with his sig- 
nature to a note in blank, upon an agreement between them, 
that it is to be filled up with a certain amount, or to be used 
in a particular mode, and this contract is violated, either by 
the insertion of a larger amount, or by using the instrument 
101 
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in a way not contemplated by the party signing it, if the 
person receiving it is ignorant of the fraud which has been 
committed, and gives a valuable consideration for the paper, 
he may recover upon it. This principle has been so fre- 
quently decided in this court, that it is only necessary to re- 
fer to the cases in which the rule is expounded. See Ro- 
berts v. Adams, 8 Porter, 297; Herbert v. Huie, 1 Ala. 18; 
Huntington & Sims v. The Branch Bank at Mobile, 3 Ala. 
186 ; Leary v. Nance, 5 Ala. 370. 

This p.inciple is not directly contreverted by the defend- 
ant’s counsel, but he insists that the bank took the paper as 
collateral security merely, and is not entitled to recover from 
the defendat, upon whom a fraud has been practised, by the 
abuse of his confidence, although the bank was not privy to, 
or participating in it. 

Upon what consideration the Bank received the note, 
whether in satisfaction of the judgment, or as acondition of 
delaying payment, or as collateral security, we are not in- 
formed by the record. Nor could the jury have entered up- 
on such an inquiry, if such had been the proof, as they were 
instructed by the court, that if the agreement between Scales 
and the defendant was violated, by the insertion of a larger 
sum than was stipulated between them, the Bank could not 
recover on the note, though ignorant of this secret agreement. 
This charge rendered any inquiry into the consideration paid 
for the note, by the Bank, entirely useless; and the charge 
being clearly erroneous, the judgment must be reversed and 
the cause remanded. 
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STEWART v. CONNER. 


1. The testimony of the clerk of a court that he had made diligent search 
for certain writs of execution, which belonged to the files of his office, and 
was unable to find them, is sufficient to let in secondary evidence of their 
contents. 

2. Where the clerk of a court testifies that a book produced was the regular 
execution docket kept by him in his office, in which he made the entries 
of the issuing and return of certain executions; in respect to these entries 
the book may be received as evidence. 

3. Where it is material to show that executions were in the sheriff’s hands, 
it is admissible to prove that indorsements thereon acknowledging their 
receipt, are in the hand-writing of a sheriff who has since died. 

4, If the plaintiff in execution receives of the purchaser of property ata sale, 
thereunder to be made, a bill payable at a future day, the plaintiff cannot 
object to an action for moncy had and received, brought by the defendant 
upon the reversal of the judgment, that he received in payment of his debt 
a bill, instead of the money. 

5. Where one or two exececutors and guardians gives his several receipt for 
money which by agreement was paid to his companion, he is notwithstand- 
ing answerable to his cestui que trust, for although an executor or trustee 
may not be liable beyond the extent of the funds received by him, yet 
where there are several, and one gives a receipt for money not for confor- 
mity merely, and allows it to go into the hands of the other, he shall be 
chargeable as if he himself had received and appropriated it. 

6. Where a decree of the Orphans’ Court, upon the final settlement of the 
estate of a testator was reversed after it had been satisfied by the execu- 
tor, the latter may recover back the amount paid. in an action for money 
had and received ; unless the party in whose favor the decree was render- 
ed, can show it was justly due. Cox.rer, C. J., dissenting upon this point, 
was of opinion that the judgment of reversal vacated the decree in toto. 
that a Court of Chancery or the Orphans’ Court, in virtue of the statute up- 
on the subject, alone had jurisdiction of the matters of account involved in 
the settlement of the executorship ; consequently the defendant could not 
litigate them at law, either as a plaintiff or by way of defence to the ac- 
tion. 

7. Where an action for money had and received is brought by the defendant 
in a decree of the Orphans’ Court, upon the settlement of an executor’s 
account, which has been reversed, the statement of the account, made by 
a person appointed by the court previous to the decree, is not evidence 

per se—but it is competent to show, that the party against whom it is of- 
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fered assented to, or approved it, or he may mae it by vouchers, or the 
testimony of witnesses. 

8. An interest inthe question does not disqualify a witness—it must appear 
that he will gain or lose by the direct legal operation and effect of the 
judgment, or that the record will be evidence either for or against him, in 
some other action. 

9. Where the judgment will not be evidence for or against the witness, to 
show his exemption from, or liability to either party, or in any manner af- 
fect their rights in respect to the witness, he is competent to testify; and 
this although the judgment against the defendant would be evidence in 
his favor in an action at his instance against the witness to show that he had 
paid the money under legal coercion. 


Writ of Error to the Circuit Court of Pickens. 


Tu1s was an action of assumpsit, at*the suit of the defend- 
ant in error. The declaration, among .other counts, is, for 
goods sold and delivered ; money had and received ; money 
paid, laid out and expended ; money lent and advanced, and 
an account stated. ‘The cause was tried on the plea of non 
assumpsit, a verdict returned for the plaintiff, and judgment 
rendered accordingly. 

From a bill of exceptions, sealed at the instance of the de- 
fendant, it appears that the plaintiff offered as evidence a de- 
cree of the Orphan’s Court of Pickens, rendered on the Ist 
July, 1841, on final settlement with Robert Jemison, Jr. and 
the plaintiff, Charles Stewart, as executors of the last will, 
&c. of Wm. Booker, deceased. 'The decree recites, that Au- 
relius N. Jones and William Conner, executors of the last 
will and testament of Sarah N. Booker, being present, the 
matters of the settlement were referred to Geo. B. Saunders, 
as auditor, and the accounts and vouchers examined by the 
court, whereupon, among other things, it appeared that there 
was in the hands of Jones and Conner, as executors as afore- 
said, four thousand one hundred and one dollars, due to Jem- 
ison and Stewart as guardians of Edith M. Booker, an infant 
and legatee under the will of the testator. Thereupon it was 
adjudged that Jemison and Stewart, as guardians, &c. recov- 
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er of Jones and Conner, executors of the testatrix, the sum 
above mentioned. 

The decree further recites, that Jones and Conner, as ex- 
ecutors, are indebted to ‘Jemison and Stewart in the sum of 
$720 37, for an allowance made by the Orphans’ Court to 
compensate them for their services as executors as aforesaid. 
Thereupon a decree was rendered for that sum in favor of 
the latter against the former. 

It is also affirmed by the decree, that Jones and Conner 
as executors, are indebted to Jemison and Stewart, as execu- 
tors, in the sum of $1,614 77, for monies by them advanced 
of their own funds, in the management of the estate of the 
testator. Thereupon it was adjudged, that Jemison and 
Stewart, as executors, recover of Jones and Conner the last 
mentioned sum, and executions were ordered to issue for the 
collection of the several sums embraced by the decree. 

The plaintiff then introduced a transcript of the record of 
the Supreme Court, from which it appears that the decree of 
the Orphans’ Court, was reversed on error, in January, 1843. 
It was then proved on the part of the plaintiff, that three sev- 
eral fi. fa’s were issued by the clerk of the Orphans’ Court, 
for the collection of the several sums awarded by the decree 
in favor of Jemison and Stewart, for all which the clerk had 
made diligent search, but could not find them. Further, it 
was shown by the execution docket, that these fi. fa’s were 
placed in the sheriff ’s hands, on the 8th July, 1841, and all 
levied on slaves, some of which were sold on the first Mon- 
day in September, 1841, and for the sale of others, a writ of 
venditioni exponas was issued. 'To the admission of this ev- 
idence the defendant objected, but his objection was over- 
ruled. ; 

It was further shown, that two other writs of fi. fa. were 
issued on the decree—the one for more than four thousand 
dollars; the other for upwards of seven hundred; both of 
which were levied on slaves. 'To the admission of these fi. 
fa’s and the venditioni erponas the defendant objected, but 
his objection was overruled. Plaintiff then proposed to prove 
the death and hand-writing of the sheriff, in whose hands 
these executions were placed, and then read his indorsements 
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thereon. ‘The defendant again objected, but the evidence 
was admitted. 

The plaintiff then adduced the private docket kept by the 
late sheriff, who was dead, and proposed to read therefrom a 
statement of the amount of the fi. fa’s, their date, &c. togeth- 
er with a receipt for money received thereon, subscribed with 
the defendant’s name. He also proved that defendant’s name 
was in his own hand-writing, and that J. B. Gladney, (whose 
receipts to the sheriff for the greater part of the money col- 
lected on the executions, were received by the defendant as 
cash,) became the recipient of the money under the follow- 
ing circumstances, viz: Jemison, had authorized him. to re- 
ceive from the sheriff the amount specified in his receipts, 
and to apply the same to an individual debt of Jemison due 
the witness; which the defendant was in no way liable to 
pay, and did not unite in giving the order to the sheriff. To 
accommodate one ‘Terrell, who purchased Conner’s property 
at the sale under the fi. fa’s, Gladney received from him a 
bill of exchange for $3,600, and the residue of the $4,127 37 
for which he receipted to the sheriff, was paid him by Ran- 
dall Sherrod ; Gladney applied the same to his demand against 
Jemison. 

It was proved that the executions were satisfied from the 
proceeds of the plaintiff’s property, or money raised by him, 
with the exception of some comparatively smallsums: F'vr- 
ther, that the defendant stated, a few weeks before the trial, 
that money was retained in Jemison’s hands to pay the judg- 
ment in this case, if it were rendered against him; and _ that 
Edith M. Booker’s guardians had declined a settlement with 
her husband until the result of this suit was known. 

The defendant then adduced the wills of the testator and 
testatrix, Wm. and Sarah A. Booker, with a transcript of the 
probate of each, and letters testamentary thereon. He/also 
examined a witness, who stated that he was counsel for the 
plaintiff at aterm of the Orphans’ Court held in November, 
1843, and his client was present under a citation to appear 
and settle the estate of the testatrix ; that citation was dismis- 
sed, under a promise by the plaintiff that he would proceed 
with the settlement. The reason assigned by the plaintiff 
for desiring delay, was, that he had made out an account and 














JANUARY 'TERM, 1846. 807 


i Stewart v. Conner. | 

delivered it taa predecessor of the then judge of the Orphans’ 
Court. That account was produced and offered as evidence, 
by the defendant ; the plaintiff objected to its admission, and 
his objection was sustained. ‘The defendant then proposed 
to examine as a witness, Robert Jemison, a co-executor with 
himself, of the testator, but he was excluded on the ground 
of incompetency, at the plaintiff’s instance. 

He then offered a witness, who testified that the testator 
died early in the year 1832, and that the testatrix died in 
December, 1839, that plaintiff was the acting executor of the 
latter, and witness one of the sureties in the administration 
bond ; and that assets to the amount of nine thousand dollars 
came to the plaintiff ’s hands, which he voluntarily distribu- 
ted among the legatees, including his wife, in January, 1840. 
The defendant then proposed to prove by the same witness, 
that in February, 1842, Richard Jones, one of the legatees, 
refunded to the plaintiff about sixteen hundred dollars, (part 
of his share of the estate,) to repay the plaintiff money paid 
by him in satisfaction of the decree of the Orphans’ Court in 
favor of Jemison and the defendant: Further, that A. N. 
Jones, another legatee, had indemnified the plaintiff to the 
extent of the share of the estate which he had received. 'T'o 
the admission of all which the plaintiff objected, and his ob- 
jection was sustained. ‘The witness testified that a negro 
child, bequeathed by the testatrix to Edith M. Booker, was 
pointed out by the plaintiff, and sold to satisfy the executions 
from the Orphans’ Court. 

It was also proved, that Jones and the defendant were pre- 
sent in their character of executors of the testatrix at the set- 
tlement in July, 1841; that they examined the vouchers and 
accounts presented by the defendant and Jemison against the 
testatrix’s estate, upon which the decree was rendered ; and 
although disappointed in the result, did not object to the cor- 
rectness of the vouchers ; and in conversations about the set- 
tlement, up to November, 1843, the correctness of the ac- 
counts were not questioned. 

The defendant then introduced the judge and clerk of the 
county court, who testified that the plaintiff and his co-exe- 
cutor were present and attended to the settlement ; and said 

that they were disappointed in the result, but could not ob- 
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ject to it, and would take steps to pay it. Further, they un- 
derstood from the parties that it was a voluntary settlement 
between them. A book was then presented by the clerk, in 
the hand-writing of G. B. Saunders, (who audited the ac- 
counts ;) this book contained the accounts of the executors of 
testator, the guardians of Edith M. Booker, and against the 
estate of the testatrix, and was the only statement in his of- 
fice of the accounts between the parties, which he had kept 
for his convenience. The defendant then offered to read 
from that book the balance therein stated to be due from the 
plaintiff and his co-executor, to the defendant and Jemison, 
which corresponded with the sum adjudged by the decree; 
to the reading of this the plaintiff objected, and his objection 
was sustained. 

Thereupon the court instructed the jury substantially as 
follows: 1. To authorize-them to find a verdict for the 
plaintiff, they should be convinced from the evidence, that 
the executions founded on the reversed decrees of the Or- 
phans’ Court were satisfied with his property, or money. 

2. That notwithstanding the estate of the testatrix may 
have been, or may still be, indebted to the estate of the tes- 
tator, that indebtedness would not bar a recovery by the 
plaintiff, for a legal demand, due him individually against the 
defendant, in his individual capacity. 

3. If the money was made on the executions out of the 
plaintiff ’s property, the arrangement by which the defendant 
alone, or in connection with Jemison, received Gladney’s re- 
ceipt from the sheriff, as money, would not affect the plain- 
tiff’s right to recover, any more than if the defendant had 
purchased the plaintiff’s negroes at the sheriff ’s sale. 

4. If they believed that the negro girl Mary, who-was sold 
by the sheriff, was the property of Edith M. Booker, the sum 
for which she sold could not be recovered by the plaintiff ; 
nor was the defendant liable for the watch and the ninety- 
seven dollars, in respect to which there was evidence. In 
other words, the plaintiff was only entitled to recover so much 
as he was coerced to pay on the executions. 

The defendant’s counsel then prayed the court to charge 
the jury as follows: 1. If the executors of the testatrix and 
and testator respectively, went into a voluntary and mutual 








Th 














JANUARY TERM, 1846. 809 


Stewart v. Conner. 








settlement, at the time the decree of July, 1841, was render- 
ed, and the jury should believe that the accounts were cor- 
rect, and the balance allowed was due, then the settlement is 
conclusive evidence of the indebtedness of the plaintiff and 
his co-executor to the defendant and his co-executor, notwith- 
standing the decree has been reversed. 

2. If the jury believed from the evidence, that the defend- 
ant received the money sought to be recovered, in his repre- 
sentative character, under executions against the plaintiff in 
his representative character, then the plaintiff could not re- 
cover. 

3. Ifthe jury believed from the evidence, that the plaintiff 
aud his co-executor, were indebted to the defendant and his 
co-executor, for the amounts set forth in the decretal order of 
July, 1841, that then the plaintiff could not recover. 

4. If the jury believed from the evidence, that assets of 
the testatrix’s estate came to the hands of the plaintiff, as ex- 
ecutor, to the amount of the sums paid by him on the execu- 
tions, and that he distributed these assets, and admitted 
the sums mentioned in the decree of July, 1841, to be due 
from the estate of the testatrix to the estate of the testator, 
then the plaintiff could not recover. 

5. If the jury believed from the evidence, that the amount 
specified in Gladney’s receipts, were received by Gladney, 
by Jemison’s order, and applied to the individual accounts of 
the latter, with which the defendant had no connection, then 
the plaintiff could not recover these sums in this action. 

6. That from all the testimony in the cause, the plaintiff 
was not entitled to recover. All of which several charges 
the court refused to give. 





W. Cocuran, P. Martin, and B. W. Huntineron, for plain- 
tiff in error, made the following points: 1. Jemison was a 
competent witness for the defendant below, and should have 
been allowed to testify. It cannot be assumed that he would 
either gain or lose by the result of this suit; but his interest, 
if any, is remote and contingent. [Massey v. Rogan, 6 Ala, 
Rep. 647.] Stewart was sued alone, in his individual capac- 
ity, and if cast in the action, could not call upon Jemison to 
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contribute, but for his indemnification should retain the assets. 
In Wiggin’s Adm’rs v. Pryor, 3 Porter’s Rep. 430, the com- 
petency of an administrator, not a party to the record, to give 
evidence in favor of the estate he represents, is clearly main- 
tained. 2. The decree of the Orphans’ Court has been re- 
versed, yet if the amount collected under it was really due to 
the executors of the testator, they cannot be compelled to re- 
fund it. [Duncan v. Ware’s Ex’rs, 5 Stew. & P. Rep. 119; 
Owing v. Owing, 10 Gill & Johns. Rep. 267.] If Conner 
was reimbursed by any of the distributees, or legatees, for 
money paid under the decree, the defendant should in his 
defence have been allowed to prove that such reimbursement 
was made. Consequently, the testimony of Sherrod to that 
point should have been admitted. 3. The account of the 
plaintiff with the Orphans’ Court was also competent ; it was 
preliminary to the fact of reimbursement, as it would have 
been first shown that he had disbursed the assets. Such proof 
Was necessary to show why the money was made out of Con- 
ner’s individual estate, viz: that he was guilty of a devasta- 
vit. A. The book of the individual who acted as auditor in 
adjusting the account in the Orphans’ Court, was quasi a re- 
cord, and should have been allowed to go before the jury as 
evidence. [Hartly §Co. v. Chandler, et al. 6 Ala. Rep, 857. | 
5. The defendant was not chargeable with the amount of 
Gladney’s receipts, for he did not, nor could have expected 
to receive a benefit from them. In assenting that the execu- 
tions should be thus satisfied, he acted as the agent of the 
estate he represented, and merely recognized the validity of 
the payment made to hisco-executor. Here the defendant 
did not, (as it respects these receipts,) receive money, or its 
equivalent, which in the present form of action is necessary 
to charge him. 6. ‘The variance between the decree and 
executions will be apparent on inspection. 





E. W. Peck, for the defendant in error, insisted—1. That 
as the money sought to be recovered was made out of the in- 
dividual] property of the plaintiff, the action was well brought 
and could not have been sustained in the name of himself 
and co-executor. And Stewart was the only party liable ; 
for upon the reversal of fie judgment he held the money for 
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the use of the party from whom it was collected. See Bur- 
dine v. Roper, 7 Ala. 466. 

2. Jemison was an incompetent witness for his co-executor, 
because the two sums, $720 37 and $1614 77, when col- 
lected, belonged both to Jemison and Stewart, and they may 
have divided it between themselves. If Jemison had receiv- 
ed his share, he would, if Conner succeeded, be bound to re- 
fund, and if he had not received it, he would be entitled to it, 
if the plaintiff failed in the action ; so that in either event he 
was interested. See 1 Phil. Ev. C. & H.’s Notes, 55 to 63; 
3 Johns. Cases, 82; 14 Johns. Rep. 81; 4 Johns. Rep. 292. 

3. Property paid or received as money, will support the 
action for money had and received. [7 Cow. Rep. 662.] 
So if a promissory note is taken in satisfaction of a judgment, 
which is afterwards reversed, an action for money had and 
received will lie. [6 Cow. Rep. 297.] Conner’s property 
was sold. Stewart gave his receipt as for money, and the 
plaintiff being a stranger to the arrangement between the 
sheriff, Terrell, Gladney, Stewart and Jemison, cannot be 
prejudiced, but must recover as if the defendant had receiv- 
ed the money, instead of Gladney’s receipt. The defend- 
ant consented, that the money made of the plaintiff’s pro- 
perty should be applied by Gladney to the payment of Jemi- 
son’s debts, and he is liable in the same manner as if he had 
received and retained it in his own hands. 

4. As tothe argument that Jones and Conner admitted 
their liability as executors, these admissions were made un- 
der a misapprehension, and would not bind them elsewhere 
than in the Orphans’ Court; but they might show the incor- 
rectness of Jemison and Stewart’s accounts. It must also be 
remembered, that Conner is now suing in his own right, and 
what transpired in the Orphans’ Court is no evidence against 
him here—of the settlement of the executor’s accounts of the 
respective estates, the Circuit Court has no jurisdiction. 


COLLIER, C. J.—The evidence of the clerk of the coun- 
ty court, that he had made diligent search for the three writs 
of fieri facias, which first issued for the collection of the sev- 
eral sums adjudged by the decree to Jemison and Stewart, 
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and had been unable to find them, we think was quite sufli- 
cient to let in secondary evidence of their contents. 

By the act of 1812, the clerk of every court is required to 
enter in a docket, or book kept for that purpose, a list of all 
executions issued by him, specifying therein the names of the 
parties, the amount of the judgment, interest and costs in 
such execution ; the name of the person to whom it was de- 
livered, to what county directed, the date when isssued, and 
the return day thereof; and when the same is returned, shall 
without delay, record it at large on the same page or folio on 
which the execution is entered, and shall constantly carry 
the book to the court of which he is clerk. [Clay’s Dig. 144, 
§ 8.] In Hartley, use, &c. v. Chandler, et al. 6 Ala. Rep. 
857, we said, “ whether the entries upon the execution dock- 
et are evidence per se, we need not inquire; but when aided 
by the testimony of the clerk, or his deputy, that they were 
genuine, and that he had no doubt but they correctly stated 
the day when executions were returned, we know of no prin- 
ciple of law which would render them incompetent evi- 
dence.” The clerk in the present case, made a statement 
conforming substantially to what was there held to be suffi- 
cient, viz: that the book produced was “the regular execu- 
tion docket kept by him in his office, in which he made the 
entries of the issuance and return of executions.”” 'There was 
then no error in the admission’ of the execution docket. 

We are unable to discover any objection to the proof show- 
ing that other executions subsequently issued upon the de- 
cree, that the sheriff in whose hands they were placed was 
dead, and that the indorsements thereon were in his hand- 
writing ; and consequently cannot say that this evidence was 
improperly admitted. 

All the receipts for money collected by the sheriff under 
executions issued upon the decree of the Orphans’ Court are 
subscribed by the defendant, some of them in his individual 
capacity, and the others describe him as guardian, or one of 
the guardians of E. M. Booker. The receipt for Gladney’s 
receipts is in these words; ‘“ Rec’d of John F. Nabors, J. B. 
Gladney’s rec’pts for four thousand and eight dollars and 
thirty-four cents, and thirty-nine 37-100 dollars, in cash, 
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which is in full satisfaction of the balance due on the two 

above stated executions. Cuarues STewarr, 
Guardian of E.. M. Booker.” 

The sum expressed in Gladney’s receipts was never paid 
over to the defendant, iz cash, but by an arrangement be- 
tween Jemison, his co-executor, and Gladney, a private debt 
due by Jemison to the latter, was settled by the purchasers 
of the plaintiff’s property, at the sheriff’s sale, paying that 
amount to Gladney. In respect to this receipt and money 
not paid to the defendant, it is contended, that there should 
have been no recovery. 

In Ainslie v. Wilson, 7 Cow. Rep. 662, one of the ques- 
tions raised was, whether the payment of a debt, (discharge- 
able in money,) as surety or indorser, by conveying land, 
which is received at the time as payment, will support a 
count for money paid, laid out and expended. The judge 
who delivered the opinion of the court said, “ Ihave no doubt 
that as the conveyance of land was received in discharge of 
a money debt, due from the plaintiff, it is, in judgment of 
law, to be considered the same thing as if the plaintiff had 
actually paid the money. ‘The Murrays received it as mo- 
ney, or as an equivalent for money. They had the right of 
electing. 'To the defendant it was immaterial whether the 
money was made in one way or the other. Ifan -agent re- 
ceives property for his principal, and there is no presumption 
that it has been converte into money, the action for money 
had and received will not lie; but if the agent appointed to 
collect a money debt, should accept from the debtor in ex- 
tinguishment, property as money, he would not be permitted 
to question this form of action.” See also Clark v. Pinney, 
6 Cow. Rep. 297. 

In the action for money had and received, it is generally 
necessary to show the receipt of money; but if the parties 
have treated the consideration upon which the plaintiff seeks 
to rest the liability, as money, or a sufficient time has elaps- 
ed, so as toraise an inference that it has been converted into 
money, then it is said the action may be supported. In 
Hinkley v. Fowler, 15 Maine R. 285, it was held, that where 
one sells property belonging to himself and others, and takes 
promissory notes therefor to himself alone, payable on time, 
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and transfers the notes for his own benefit, an action will im- 
mediately lie for money had and received. So in Pickard vy, 
Banks, 13 East’s Rep. 20, a stockholder who had received 
country bank notes as money, and paid them wrongfully to 
the original staker, after he had lost the wager, was adjudg- 
ed to be answerable to the winner, in an action for money 
had and received. Lord Ellenborough remarked, ‘“ Provin- 
cial notes are certainly not money; but if the defendant re- 
ceived them as ten guineas in money, and all parties agreed 
to treat them as such at the time, he shall not now turn round 
and say that they were only paper and not money.” Best, 
C. J. said, ‘the principle in all cases is, that ifa thing be re- 
ceived as money, it may be treated and recovered as such.” 
See also, Tinslar v. May, 8 Wend. Rep. 561; Morrison v. 
Berkey, 7 Sergt. & R. Rep. 246; Fairbank v. Blackington, 
9 Pick. Rep. 93. 

We have already intimated that this action may be sup- 
ported where property has been received, if it can be readi- 
ly converted into money, and the defendant’s conduct affords 
a presumption that he has so converted it. [Hunter v. Welch, 
1 Starkie’s Rep. 224; Whitewell v. Bennett, 3 B. & P. Rep. 
559 ; Levy v. Goodson, 4 T. Rep. 687 ; Longchamp v. Ken- 
ny, Doug. Rep. 187; Andrew v. Robinson, 3 Camp. Rep. 
199. | 

In the case at bar there is no reason to doubt, that the a- 
mount for which Gladney gave his receipt was not paid in 
cash, previous to the institution of this action, In fact it is 
shown that a part of it was paid in cash at the time, and for 
the residue he accepted a bill of exchange, which matured 
before the decree of the Orphans’ Court was reversed. 
Whether this bill was ever paid or not, is an inquiry immate- 
rial to the plaintiff, for his property was sold by the sheriff, 
for cash, and the bill was received by the defendant and Jem- 
son asa substitute for the money. 

In Edmonds, et al. v. Crenshaw, 14 Peters’ Rep. 166, it 
was said that “ one executor having received funds cannot 
exonerate himself and shift the trust to his co-executor, by pay- 
ing over to him the sums received. Each executor has the 
right to receive the debts due to the estate, and discharge 
the debtors, but thisrule does not apply as between the ex- 
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ecutors. ‘l'hey stand upon equal ground, having equal rights, 
and the same responsibilities. ‘They are not liable to each 
other, but each is liable to the cestuis que trust, to the full 
extent of the funds he receives.”” See also, Crosse v. Smith, 
7 East’s Rep. 246; 2 Sch. & Lef. Rep. 231; 1 Russ. & M. 
tep. 231; 1 Younge & J. Rep. 409; 6 Watts’ Rep. 185, 
250; 11 Johns. Rep. 16; 1 Blackf. Rep. 301; 3 Bibb’s R. 
97. 

The Lord Chancellor remarked, m Sadler v. Hobbs, 2 
2 Brown’s Ch. Rep. 114, “I take it to be clear, that when, 
by any act, or any agreement of the party, money gets into 
the hands of his companion, whether a co-trustee or a co- 
executor, they shall both be answerable. And such we un- 
derstand to be the doctrine inequity. [See also, 1 Dall. R. 
311; 2 Penn. Rep. 419; 1 Turn. & R. Rep. 360; 5 Johns. 
Ch. Rep. 283; Ram. on Ass. 542, 544, 547; 1 P. Wms. R. 
83; 7 Ves. Rep. 186; 91d. 103; 11 Id. 254, 319, 333; 3 
Sim. Rep. 265.] But it has been held, that an executor in 
trust is not answerable in equity for the receipt of his co-ex- 
executor, when the former has merely taken probate, per- 
mitted the other to possess the assetts, and joined in acts ne- 
cessary to enable that co-executor toadminister. [4 Ves. R. 
196, 608.] So where a testator by his will appointed three 
executors, and empowered one of them to sell the moiety of 
a freehold estate, which the testator held in common with 
that executor, and declared that the money arising from such 
sale should be applied and disposed of in the same manner 
as his personal estate. The three executors proved the will, 
and the executor on whom the power of sale was conferred 
employed one of his co-executors to sell the land, who ac- 
cordingly sold it, and paid over the money to the former. 
Held,that the executor who acted as an agent in selling, had 
no legal right to retain the price of the testator’s moiety, and 
was not liable, though it was misapplied by his co-executor, 
to whom he had paid it. [1 Russ. & M. Rep. 64; see also, 
Ram. on Ass. 524; 11 Ves. Rep. 335.] 

Although trust money is paid to one trustee where there 
are several, yet it is in many cases necessary that the receipt 
for it be signed by all of them. [2 Atk. Rep. 584; 1 P. 
Wms. 83.] And where trustees in such case join ina receipt, 
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it 1iscompetent for any one of them to show, that he received no 
part of the money, but it was paid to his co-executor, and he 
joined merely for conformity. [7 Ves. Rep. 198; 11 Id. 324.] 
But the weight of authority tends to prove, that this rule 
does not hold to the full extent in favor of executors. What 
was said by the Lord Keeper, arguendo, in Westley v. Clarke, 
1 Eden’s Rep. 356, goes to deny the distinction, and consid- 
ers executors as standing in the predicament of ordinary trus- 
tees. [See also, 1 P. Wms. Rep. 241; 4 Ves. Rep. 596; 1 
Eden’s Rep. 145.] But Lord Elden, has repeatedly expres- 
sed his disapprobation of the relaxation in favor of executors 
of the rule which distinguishes between their receipts and 
those of other trustees. [5 Ves. Rep. 331; 7 Id. 197; 11 
Id. 323, 333; 16 Id.477.] In Brice v. Stokes, 11 Ves. 324, 
he said, ‘“‘ At law, wheve trustees join in a receipt, prima fa- 
cie all are to be considered as having received the money. 
But it is competent to a trustee, and.if he means to exonerate 
himself from that inference, to show that the money acknow- 
ledged to have been received by all, was in fact received by 
one ; and the other joined only for conformity. In the case 
of executors it has been said, and well said, to be otherwise. 
An executor, as it is not necessary for him to join, interfer- 
ing in the transaction unnecessarily, the inference is just the 
other way ; he is to be considered as assuming a power over 
the fund ; and therefore answerable for the application, as far 
it is connected with the particular transaction in which he 
joins. Upon considering the cases paring down that rule of 
late, I repeat what I have said upon a former occasion, that it 
is safer for executors to abide by a general rule of that sort, 
than to Jay down a rule trying the application of it by look- 
ing to particular circumstances, in particular cases; which 
will raise very different inferences in different minds.’ 

In Joy v. Campbell, 1 Sch. & Lef. Rep. 341, Lord Redes- 
dale said, “the distinction appears to be this, with respect to 
a mere signing, that if a receipt be given for the mere pur- 
poses of form, then the signing will not charge the person not 
receiving ; but if it be given under circumstances purporting 
that the money, though not actually received by both exe- 
cutors, was under the control of both, such a receipt shall 
charge, and the true question in all those cases seems to have 
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been, whether the money was under the control of both-ex- 
ecutors ; if it was so considered by the person paying the 
money, then the joining in the receipt by the executor who 
did not actually receive it, amounted to a direction to pay 
his co-executor ; for it could have no other meaning ; he be- 
came responsible for the application of the moncy; just as if 
he had received it. But this does not apply to what is done 
in the discharge of a necessary duty of the executor.” And 
as an example, it was added that an executor residing at one 
place, may remit funds to his co-executor, living at another, 
to pay debts there owing, without incurring a liability for 
its misapplication. ‘He must remit to somebody, and he 
cannot be wrong if he remits to the person in whom the tes- 
tator himself reposed confidence.”’ See also, 3 Browne’sCh. 
Rep. 90; Lewin on Trusts, &c. 271, 279; 1 Salk. R. 318; 
3 Swans. 64; 2 Sch. & Lef. Rep. 239, 245. In Monell v. 
Monell, 5 Johns. Ch. Rep. 283, Chancellor Kent reviews 
several of the leading cases we have cited upon this point, 
and says, ‘it may be laid down as a principle, that if two 
guagdians, or other trystees, join in a receipt for moneys, it is 
prima facie, though not absolutely conclusive, evidence that 
the money came to the hands of both; that one trustee may 
show by satisfactory proof, that the joining in the receipt 
was necessary, or merely formal, and that the moneys in fact 
were paid to his companion; that without such satisfactory 
proof, he must be liable to his cestui que trust, and that if the 
moneys were in fact paid to his companion, yet if they were 
so paid by his act, direction, or agreement, when he had it 
in-his power to have controlled or secured the money, he_is, 
and ought to be responsible.” [See also, 7 Johns. Ch. Rep: 
22; 4 Sim. Rep. 28; 2 Story’s Eq. 520 to 524; 8 Price’s 
Rep. 127; 11 Sergt. & R. Rep. 66.] 

If Jemison was not authorized to receive the money that 
might be collected under the decree of the Orphans’ Court; 
the assent of the defendant that it might be appropriated by 
him to the payment of his individual debt to Gladney, would 
in point of law, be the same thing as if it had been first paid 
to the defendant, and by him handed over to'Jemison. But 
assuming as we must, from the form of the decree, that they 
103 
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were both equally entitled to receive the money, and we think 
the legal inference is irresistible, that it was appropriated by 
Jemison by the defendant’s consent. If it was nota matter 
of previous arrangement between them, the defendant cer- 
tainly approved and sanctioned the agency of his co-executor, 
and co-guardian in the business. And this must be the con- 
clusion upon the facts, whether, where there are several guar- 
dians, each possesses power within the sphere of their duties, 
to perform the trust devolved upon all, in the same manner 
that executors do, or whether they are to be treated mérely 
as trustees. It results from this view, that the defendant’s 
receipt is suflicieat to charge him in this action, unless he 
shows a right to retain the money. 

In Roebuck v. Dupuy, 7 Ala. Rep. 484, it was held, that 
an action for money had and received, will lie to recover back 
money paid upon a judgment which has been since reversed, 
unless the retention of the money by the defendant, is con- 
sistent with equity and good conscience. But the equitable 
right to retain, must grow out of, or be connected with, the 
case in which the judgment is vacated ; if the defendant,has 
another cause of action, in which he will be entitled to re- 
‘cover as much as he retains, he must become the actor in a 
suit, and have his damages ascertained by a judgment ; un- 
less such independent cause of action would be available as 
a set off. We there cited with approbation, Green v. Stone, 
1H. & Johns. Rep. 405, in which it was said, that “a judg- 
ment reversed becomes mere waste paper, and the rights of 
the party, immediately on the reversal, are restored to the 
same situation in which they were prior to the pronouncing 
of the judgment so reversed.”’ 

My brethren are of opinion that it is competent for the de- 
fendant to resist a recovery, by showing, that notwithstand- 
ing the reversal of the decree of the Orphans’ Court, the a- 
mounts which it adjudged to Jemison and himself, were just- 
ly due them from the plaintiff and his co-executor. But I 
am inclined to think, that upon the reversal of the decree, 
the entire settlement made by the Orphans’ Court was vacated, 
and of no effect ; that that court, or acourt of Chancery, was 
only competent to adjust the matters of account anew ; conse- 
quently the Circuit Court could not investigate them, and deter- 
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mine that the decree was rendered for the proper amount, so 
as to give to the defendant the right to retain the money 
collected thereon’ [See Gause and wife v. Hughes, 9 Porter, 
552; Leavens v. Butler and wife, 8 Ib. 380.] In stating, in 
general terms, as it is usually laid down, that the defendant 
may resort to any equitable or conscientious defence to resist 
the recovery of money paid him on a judgment which has 
been since reversed, I cannot think that it is competent to 
set up as a defence, matters exclusively cognizable in equity, 
or other court of a peculiar and extraordinary jurisdiction. It 
is laid down in all the elementary books, that the action of 
indebitatus assumpsit is in its nature “ equitable ;”’ ‘that when 
a party has received money which er @quo et bono he ought 
not to retain, it may be recovered by the person entitled to it, 
in an action for money had and received. Yet I imagine it 
would not be pretended that the plaintiff could be permitted 
to recover in any form of action upon a cause purely of equi- 
table cognizance ; nor can I perceive how a defence of that 
character could be made available at law. 

According to the view taken by my brethren, of the law 
upon the point just noticed, the account stated by Saunders, 
the auditor appointed by the Orphans’ Court, would not in 
itself be evidence, unless it was in some manner assented to, 
or approved by them; but so far as it is supported by the tes- 
timony of witnesses, or duly established vouchers, it might 
be laid before the jury. The exception to its admission is 
not sufficiently precise and explicit to enable us to affirm that 
the Circuit Court erred in that respect. 

It is contended for the plaintiff in error, that Jemison was 
a competent witness for him, and should have been permitted 
to give evidence to the jury. In Massey v. Rogan, 6 Ala. 
Rep. 647, we said, to make a witness incompetent upon the 
ground of interest, it must be shown that he will either gain 
or lose by the direct legal operation and effect of the judg- 
ment, or that the record will be evidence, either for or against 
him, in some other action. It must be a present, certain, 
and vested interest, and not uncertain, remote or contingent. 

To disqualify a witness for the reason that the verdict will 
be evidence against him, it is not enough, that it is admissi- 
ble against a third person, a recovery against whom would 
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be evidence against the witness. Thus in an action against 
a sheriff for a false return of nulla bona, the servant of the 
deputy, who had charge of certain goods levied on, but who 
let them go, was held competent for the sheriff; though he 
would not be in an action by the sheriff over against the dep- 
uty ; and though the record in the action then pending would 
be evidence against the deputy, and thus over against the 
servant. [1 Carr. & P. Rep. 156.] So if the witness be 
interested as vendor, the verdict must be evidence against 
him as immediate vendor; not first against another person, 
who may recover over against the witness as a remote ven- 
dor. [1M. & Payne’s Rep. 653 ; 2 N. & McC. Rep. 153; 2 
Phil. Ev. C. & H.’s Notes, 81, et post. ] 

In an action against a sheriff for the default of his deputy, 
the question was whether the execution had been delivered 
to the sheriff in due season; the plaintiff offered the attorney 
who issued the execution to prove the delivery. The de- 
fendant objected, that the attorney must answer to the plain- 
tiff for his negligence if the execution was not delivered in 
due time ; but the court held that his interest was too con- 
tingent and remote. [11 Mass. Rep. 242; see also, 12 Mass. 
R. 20.] In a suit against an agentdo recover back money 
paid him, on the ground that nothing was due to the princi- 
pal, the latter is a competent witness for the defendant, who 
alledged a payment to the principal without notice. [10 
Serg. & R. Rep. 442.] One co-heir and tenant in common, 
is a witness for or against another, in ejectment. [7 Serg. 
& R. Rep. 192.] A witness is not incompetent for the plain- 
tiff in ejectment, merely because he claims other land de- 
pending on the same location and boundary, which the plain- 
tiff is seeking to establish. [1 Bibb’s Rep. 105; 2 H.& Mc 
H. Rep. 473; 2 Rand. Rep. 87; 1 Dana’s Rep. 179.] 

In a motion agairfst a constable and his sureties for failing 
to retup a fier? facias, an obligor in the bond was held to be 
tt witness to prove that the bond had not been ac- 
edged before a constable, and therefore not a statute 
nd; which had the force and effect of a judgment. The 
ourt thought the witness had no interest in the event of the 
wif, and no testimony which he could give would impair his 
ability on the bond. [2 Dana’s Rep. 97.] So in an ac- 
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tion on a book account,-the defendant introduced a witness 
who testified, that upon the sale of a horse, by the -witness 
to the plaintiff, it was agreed between them that a portion of 
the price should be applied in part payment of this account, 
and that the defendant should pay the amount of such portion. 
to the witness; and that the defendant did pay this amount 
to the Pinneni, in pursuance of the agreement. Held, that 
if the plaintiff recovered, the yerdict could not be given in 
evidence, in an action against the witness, in favor of the de- 
fendant. 'The verdict would not show whether the witness 
had accounted with the plaintiff for the money received by 
him or not, but would be res inter alios acta, and the wit- 
ness consequently competent to give evidence. [16 Pick. R. 
560.] Intrespass, quare clausum fregit against a mortgagor, 
the mortgagee was held competent for the defendant on a 
plea of liberum tenementum, on the ground doubtless, that 
the verdict could not affect the witness. [5 Tyrw. R. 143; 
see also, 2 Fairf. Rep. 341, 377.] A joint debtor not sued, 
it is said, isa competent witness for the plaintiff, unless he is 
called to prove the joint liability ; and it has been held, that 
he is acompetent witness for the defendant, but the decisions . 
upon the latter point are by nomeansuniform. [2 Phil. Ev. 
O. & H. Notes, 82, 110, 112, 113, 118, 133; 2 Id. 1520 to 
1522. | 
The liabily of a witness to a like action, or standing in the 
same predicament with the party who calls him, if the ver- 
dict cannot be given in evidence for or against him, is an in- 
terest in the question.only, and does not exclude him.. ‘Thus 
it has been held that one underwriter may be a witness for 
another underwriter upon the same policy, [3 T. Rep. 27]; 
or one seaman-for another, whose claim for wages is re- 
sisted on grounds equally affecting all the crew; [1 Mason’s 
Rep. 104; 3 Johns. Rep. 518 ;] or one freeholder for another 
claiming land under the same title, or by the same lines and 
corners; [2 Rand. Rep. 87; 5 Wheat. Rep. 423 ;] or one de- 
visee for another claiming atiider the same will ; [6 Cow. R. 
248 ;]-or one trespasser for his mani sees, {1 T. Rep. 301; 
-5.B. & C. Rep. 387; 3 C. &-P. Rep. 172 ; 12 Martin’s Rep. 
289 ;] or acreditor for his debtor ; [6 Bis. Rep. 34; 5B. & 
Ad. Rep. 439;] or a tenant by the curtesy, or tenant in dow- 
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er, for the heir at law, in a suit concerning the title ; ; [S Wen. 
Rep. 426; 1B. & A. Rep. 439; Greenl. Ev. 434-8-9, 440- 
1-7-9.] 

It is said that if a witness erroneously thinks that he is 
interested,” he. may be informed by the conrt that he 1s 
not, and required to give evidence. [Greenl: Ev. 433.] And 
mere prejudice, though he states it, and asks to be excused 
from testifying, will not authorize the exclusion of a witness. 
(6 Watts’ Rep. 507.) 

". In thé case at bar, perhaps a judgment against the defend- 
ant might be given in evidence in an action by the latter 
against Jemison, to show that he had paid the money under 
legal coercion, yet it would not establish the justness of the 
recovery, or its amount. In many of the cases cited the right 
of action against the witness was consequential to the reco- 
very against the party for whom he was called to testify, and 
to show that fact, the judgment would be admissible in the 
suit which might be subsequently brought against the wit- 
ness. But in these as in the case before us, the judgment 
concluded no question either for or against the witness. A 


-recovery against the defendant does not necessarily give him 


a right of action against Jemison, and will not relieve the de- 


fendant in a suit against Jeusison, from making out i case 


by proof aliunde. 

It cannot be assumed that Jemison would be liable to the 
defendant should the plaintiff succeed in this action. For 
any thing appearing to the contrary, the defendant and Jemi- 
son may have adjusted the matter between themselves, so 
that the latter would in no event be liable to the former. 
But if the plaintiff should fail to recover, could he not still 
proceed against Jemison notwithstanding the verdict and 
judgment in favor of the defendant, without being prejudic- 
ed in such action by that judgment? If this be so, it is too 
much to assume as a legal conclusion, that Jemison was in- 
terested for the plaintiff’s success. In every view, we think 
that the interest of Jemison, so far as shown by the record be- 
fore us, was in the question.merely, and therefore it cannot 
be said he was disqualified from testifying for the defendant. 
‘The other questions raised upon the record, are either em- 
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braced by those considered, or will. not, if what has been 
said, is observed, arise upon a future trial. 

We have but to add, that the judgment of the Circuit Court 
is reversed, and the cause remanded. 

GOLDTHWAITE, J.—In my judgment, the witness, 
Jemison, was incompetent to testify, under the circumstan¢egg 
in evidence. In other respects, I concur in the ontaick 
pressed. ms, * 


BELL, usr, &c. v. MOORE. 


1. When a declaration on a note states its loss, it must, under the act of 
1824, be accompanied with an affidavit that the statement of the loss is 
true; and the omission of the affidavit is available on demurrer to the de- 
claration. - 


Error to the Circuit Court of Cherokee. 


Assumpsit by Bell, suing for the use of Croach, as the as- 
signee of a prom#sory note made by Moore, and payable to 
one Mangum, or order. The declaration is in the usual form, 
except that after the super se assumpsit is this allegation : 
“ Which said promissory note the said plaintiff has since lost, 
and to the loss of which said note, the said plaintiff did, on 
the 29th April, 1841, make oath in due form of law, in such 
case made and provided.” The writ was issued 8th Novem- 
ber, 1841. 

The defendant demurred—the court ‘sustaining the de- 
murrer, final judgment was given for the defendant. 


This is now assigned as error. 


.* «- 
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A. J. Wavxer, for the plaintiff in error, argued the plaintiff 
might have declared without stating the loss of the note. 
[Chitty on Bills, 294; Digest, 382, ¢ 9; Chaudron v. Hunt, 
3 Stewart, 31.] And therefore the allegation may be con- 
sidered as mere surplusage. 








, Moore, for the defendant, insisted that although the party 
was not compelled to declare on the note, as a lost instru- 
ment, yet when doing so he is bound to subjoin the affidavit 
required by the statute. [Dig. 333, ¢ 112.] 


GOLDTHWAITE, J.—It has been repeatedly held in this 
court, that the act of 1828, giving the courts of common law 
jurisdiction of suits on lost notes, (Dig. 382, $ 9,) is merely 
an affirmance of the common law. [Chaudron v. Hunt, 3 
Stewart, 31; Porter v. Nash, 1 Ala. Rep. N.S. 452.] It is 
true, if the party chooses to risk the consequences, he may 
declare in the ordinary mode, although the instrument is lost, 
but we apprehend if he will so declare he-would be within 
the 8th rule of practice, providing for the production, upon 
notice, of any instrument declared on as the foundation of the 
action. [Dig: 610, $8.] It is in this view that the act of 
1824 bears on the declaration. That provides no- declara- 
tion, plea, or replication, which sets forth or states any obli- 
gation, or instrument of writing, under which such party 
claims a benefit, and which is alledged to be lost, and not 
in the power of the party to produce said instrument, &c., in 
court, shall be received in any of the courtsef this State, un- 
less such party shall make oath of the truth of such state- 
ment, in his declaration, plea, or replication, as the case may 
be. [Dig. 333, $ 112.] In Robinson v. Curry, 6 Ala. ReB. 
842, we say, with reference to this statute, that its object is, 
to furnish information to the other party of the loss of the in- 
strument; and we might have added, that it was enacted 
chiefly to prevent an abuse which then prevailed of pleading 
a lost release, which, by the Bar and Circuit Judges general- 
ly, was considered necessary to be denied by the plaintiff ’s 
oath. When taken in connection with the rule of practice, 
it seems to us, the statute renders it necessary the declaration 
should be“accompanied by an affidavit of the fact, whenever 
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the loss. is stated in it, because the effect of such statement 
must be to prevent the operation of the rule. When an affi- 
davit is required to verify a plea, the omission is available on 
demurrer. [Martin v. Dortch, 1 Stewart, 479.] | And the 
same rule must be extended to declarations under. this sta- 
tute. 

The result of what we have said is the affirmance of the 

* judgment. 


ALEXANDER v. HUTCHISON. 


1. It is no justification that one suing out an attachment, has good reason to 
believe the fact to be as he states it in his affidavit. Ifthe causes alledged 
do not exist, he is answerable to the defendant in attachment, for all the 
injury he sustains by the suing out of the attachwent. 


Error to the Circuit Court of Coffee. 


Ts was an action brought upon a bond given by the de- 
fendant in error, upon suing out an attachment against the 
plaintiff in error, upon an affidavit that ie was about to re- 
move his property out of the State, so that thereby the plain- 
tiff in attachment would probably lose the debt, or have to 
sue for it in another State. 

Upon the trial, the court charged the jury, that if the de- 
fendant, when he made the affidavit, had good reason to be- 
lieve the fact to be as he stated it, in his affidavit, such belief, 
founded on sufficient reason, in law justified the suing out 
the attachment, and in that event the jury should find for the 
defendant, to which charge the plaintiff excepted, and which 


he now assigns as error. 
104 
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Bororp, for plaintiff in error. The statute which takes a- 
way the right to plead in abatement, the falsehood of the 
cause for suing out the attachment, gives a remedy on the 
bond for wrongfully suing it out. To the maintainance of 
an action 6n the bond, to recover damages, malice is not ne- 
cessary ; in this respect it is wholly dissimilar to an action 
for a malicious prosecution. 





Wirey & Sayre, contended, that the existence of proba- 
ble cause for suing out an attachment, was a complete de- 
fence to the action. They cited 4 Mass. 433; 17 Id. 190. 


ORMOND, J.—In Kirksey v. Jones, 7 Ala. 622, the ques- 
tion presented upon the record was elaborately considered by 
this court, and it wasthen held, “that whenever an attach- 
ment is wrongfully sued out, and damage is thereby caused 
to the defendant in the suit, he is entitled to recover for the 
actual injury sustaied, by force of the statutory provision.” 
If in addition to being wrongfully sued out, that is, if the 
facts do not exist which are the alledged cause for resorting 
to this extraordinary remedy, it is maliciously, or vexatious- 
ly sued out, it will aggravate the damages. 

It is evident from this statement, tHat the court erred in 
its charge to the jury, which is in effect, that if the attach- 
ment was sued out in good faith, upon the belief that the al- 
ledged cause existed, it was a defence to the action. The 
evident design of the legislature was, that one suing out an 
attachment, did so at his peril, and if the alledged cause for 
suing it out did not exist, he was answerable for all the in- 
jury thereby resulting to the defendant in attachment. 

Let the judgment be reversed and the cause remanded. 
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HALL, er au. v. THE STATE. 


1, The omission of a party’s name in the body of a recognizance will not 
make it inoperative as to him, if he has regularly acknowledged it, 

2. It is not indispensable to the validity of a recognizance which the recog- 
nizor has entered into before some court or officer authorized to take his 
acknowledgment, that it should be sealed by him. 

3. Quere ? Where a recognizance is signed by several recognizors, and 
seals set opposite the names of some of them, if a seal be necessary to its 
validity, may not those upon the paper be referred to all who subscribed 
the obligation, and thus make the execution sufficient. 

4, Where a judgment nisi has been rendered against joint and several re- 
cognizors, some of whom have regula rly executed and acknowledged the 
recognizance, the question whether the others are bound as recognizors, 
cannot be raised upon v joint demurrer to a scire facias against all the par- 
ties to the judgment nisi. 

5. Semble, that oyer is not demandable ofa record, unless itbe a deed enrolled, 
letters of administration, &c.; the misrecital of a record must be taken ad- 
vantage of by plea of nul tiel record ; but if a record be correctly set out 
in a scire facias issued upon it, and does not show the liability of one of a 
plurality of defendants, perhaps a several demurrer at his instance should 
be sustained. jest ° 

6. A recognizance, by which the recognizors stipulate that the principal 
shall appear and answer a charge to be exhibited against him on behalf of 
the State for carrying concealed weapons, is sufficient, although the offence 
is not described in the terms of the statute. 

7. In Badger and Clayton v. The State, 5 Ala. Rep. 21, the judgment of the 
Circuit Court was reversed upon the ground that there wasa variance be- 
tween the recognizance and judgment nisi; the remark in respect to the 
sufficiency of the recognizance must be regarded as a mere dictum, 


Writ of Error to the Cireuit Court of Tuskaloosa. 


Ar the term of the Circuit Court, holden in September, 
1844, a judgment was rendered in favor of the State against 
the plaintiffs in error, William J. Hall, Lewis Christian, Eli- 
hu Turner, Joseph H. Williams, and Thomas Clements, stat- 
ing that Hall being called to come into court to answer the 
State “of a charge preferred against him by indietment for 
carrying concealed weapons, (as he was bound to do) came 
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not, but made default,” and his co-obligors (whose names are 
recited above,) being called to come into court, and bring 
with them the body of their principal to answer, &c., came 
not, &c. “It is therefore considered by the court the said 
plaintiff recover of” the recognizors (naming them) “ the 
sum of three hundred doliars, the amount of said recogni: 
zance, unless they and each of them appear at the next term 
of the court, and show good cause why the judgment should 
not be made final and absolute ; and it is ordered that a scire 
facias issue to each of the said defendants to appear and show 
cause accordingly,” &c. 

Writs of scire facias were accordingly issued and duly ex- 
ecuted upon each of the recognizors who appeared, craved 
oyer of the recognizance and demurred. 'The recognizance 
is the joint and several obligation of the recognizors, in the 
yenal sum of three hundred dollars; conditioned that Hall 
appear at the Circuit Court, “to answer a charge to be exhi- 
bited against him on behalf of the State of Alabama for car- 
rying concealed ‘weapons, against the peace and dignity of the 
State,” &c. The recognizance was thus executed and at- 
tested, viz: ‘“‘W. J. Hall, (Seal,) Lewis Christian, (Seal,) 
Elihu (his ~ mark) Turner, (Seal,) J. H. Williams, (Seal, ) 
Thomas Clements: Atfest as to the signature W. J. Hall, 
Elihu Turner’s mark, and J. H. Williams. Daniel Cribbs, 
sheriff, test. Robert Maxwell, test.” 

The demurrer was overruled, and the defendants declining 
to plead over, the judgment nist was made final and absolute. 








E. W. Pecx and L. Crark for the plaintiff id error, made 
the following points, viz: 1. The interlocutory and final 
judgment is joint against all the recognizors, and if erroneous 
as to one is reversible as to all. It cannot be supported as to 
Clements, because he never exetuted the recognizance. The 
judgment cannot be supported because Hall, the principal was 
not recognized to answer an offence known to thelaw. See 
Clay’s Dig. 436; 1 Ala. Rep. N. 8.113; 5 Ala. Rep. 22. 


Arrorney-GrneraL for the State.—It is not necessary that 
the names of the obligors should appear in the body of the 
recognizance. The name of Clements distinctly appears at 
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the foot of it, not as an attesting witness, but as a party, the 
judgment nisz, and the seire facias, proceed upon this hypo- 
thesis, and if it was untrue in point of fact, the plea of won 
est factum should have been interposed in the Circuit Court, 
and the objection cannot now be raised. Ifsuch a plea was 
not necessary, certainly the plea of nud tiel record should 
have been pleaded ; for on a demurrer, the question of the 
execution of the recognizance could not be raised. 

It is not necessary ina recognizance to describe the offence 
specifically, or with as much particularity as it is charged in 
an indictment. Browder v. The State, at this term; 2 
Hawks. P. C. 183; 4 Monr. R. 130; 7 Cow. Rep. 141; 10 
Wend. Rep. 431-464; 17 id. 252; 1 Chit. Cr. L. 33, 105; 
19 Pick. Rep. 127. 

The recognizors stipulate that their principal should appear 
and answer for the offence stated, and it is net allowable for 
them to object that it is not described in the terms of the law. 
The sureties are bound to have the accused forthcoming to 
answer what is objected against him. Bac. Ab. 361; Hawk. 
Pl. C. b. 2, ch. 15, § 84; 10 Wend. Rep. 431; 17 id. 252. 
Thedecisions of this court, which have been cited for the 
plaintiff in error, turn upon the variance between the recog- 
nizance and judgment nisi. 


COLLIER, C. J.—In the posture in which this case is pre- 
sented, we do not think it material to inquire whether it can 
be assumed as a legal conclusion from the fact that the name 
of Thomas Clements does not appear in the body of the re- 
cognizance with the others who subscribed it, that he is not 
one of the recognizors. ‘The omission to affix a seal to the 
name of each one who subscribes a recognizance, which is re- 
gularly acknowledged before a court, or some officer author- 
ized to take the acknowledgment, we should think cannot 
impair its validity, or make it lesseffective. A recognizance 
as such, does not derive its efficacy so much from the form 
of its execution, as from the occasion upon which it was ta- 
ken, the object of it and the competency of the tribunal or of- 
ficer who takes the acknowledgment of the recognizors. 15 
Jacob’s L. Dic. 393 ; 2 Black. Com. 341; 1 Chitty’s Cr. L. 
90; 2 Step. Com. 187.] But if a seal be necessary may not 
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one seal be referred to the names of all who subscribe the ob- 
ligation, and thus make the execution sufficient. [1 Caine’s 
Cases, 1; 9 Johns. Rep. 784 ; 3 Monr. Rep. 376.] 

The omission of the names of the parties from the body of 
a recognizance cannot affect its validity, and the only rea- 
son, it would seem, that an inspection of it in the present 
case suggests why Clements is not a party, is because no 
blank was left for the insertion of his name, and the names 
of the other recognizors are inserted. [3 Dane’s Ab. 599, 
and cases there cited; 5 Mass. Rep. 538; 5 Taunt. R. 707; 
5 Dane’s Ab. 294, and cases cited.} But the question wheth- 
er Clements joined joined in the recognizance could not be 
raised by a demurrer. <A general demurrer is a confession of 
all facts informally stated, or which, though informally plead- 
ed, are helped by the statutes of amendment. It does not 
however confess all matters of fact, but only such asare well 
and sufficiently pleaded. [Mansel.on Dem. 96, 97.) By a 
demurrer, a question of law is raised between the parties and 
referred to the court for its decision, viz: whether the decla- 
ration discloses a good cause of action, or the plea an avoid- 
able bar. [Step. Plead. 54; Mansel on Dem. 5.] And where 
an issue of law is thus made up, the court must give judg- 
ment for one party or the other. [Mansel on Dem. 94; 2 
Cond. Rep. U. 8. 132.] 

We have frequently held, that where a general demurrer 
is interposed to an entire declaration, containing good and 
bad counts, that jt must be overruled; because it cannot be 
affirmed upon the entire case, that the plaintiff has no right 
torecover. Upon the same principle, if no other, the de- 
mutrrer could not be sustained in this case, even conceding 
that the recognizance furnished intrinsic evidence that one of 
the defendants in the scire facias was not a party to it. In 
Robinson aud another v. The State, 5 Ala. Rep. 706, it was 
said, that the proceeding by scire facias, on a forfeited recog- 
nizance is not governed by the rules which apply to actions 
prosecuted by individuals. That although the statute de- 
clared, that every joint judgment, bond, &c., should, in legal 
effect be joint and several, and process might be sued out a- 
gainst any one or more of the parties liable thereon, yet if 
all were sued and served with process, the action could not 
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be discontinued as to any one, without putting an end to the ’ 
entire case. We said further, that “this enactment has nev- 
er been considered applicable to a recognizance of bail ina 
criminal case, whether joint or several, nor has the more 
stringent rule of the common law, which regulates proceed- 
ings on contracts between individuals, been held to inhibit 
the prosecution of a scire facias, and the recovery of a judg- 
ment against any one or more of several recognizors. The 
scire facias is regarded as a mere notice, to the parties to the 
recognizance, to show cause why they should not be subject- 
ed to the payment of its penalty ; the State may call upon 
such of the parties as its prosecuting officer may select, to 
show cause, and allow the proceedings to be silently discon- 
tinued as to the others.’”’ See also, Howie and Morrison v. 
The State, 1 Ala, Rep. 113. Here is an authority conclu- 
sive to show, that although some of the defendants against 
whom a judgment isi is rendered, may resist a recovery, by 
proving that they were not recognizors, yet this is no answer 
to the scire facas as it respects their co-defendants ; and as to 
these, the jvdgment may be made absolute. In the case be- 
fore us, if the recognizance imposes a legal obligation upon 
those who executed it in the usual form, the demurrer it is 
clear, should not have been sustained ; for the effect of al- 
lowing it, would have been to defeat a recovery in doto, as a 
demurrer in a case at law cannot be sustained in part, and 
‘overruled as to the residue, where it goes to the entire cause 
of action. 

According to the modern practice, oyer is not demandable 
of arecord, unless it be a deed enrolled, letters of administra- 
tion, &c. [Step. Plead. 68-9; 3 Ala. Rep. 26.] The pro- 
per mode to take advantage of a misrecital of a record in 
pleading, is by plea of nul tiel record, concluding with a 
prayer that the same may be inspected by the court. A de- 
murrer in such case would not avail the defendant, because 
the record misrecited does not become a part of the proceed- 
ings in the cause, until it is made such by bill of exceptions, 
[Step. Plead. 101; 3 Ala. Rep. supra; 2 Saund. on PI. & Ev. 
754-5; 7 Pick. Rep. 232; 1 Blackf. Rep. 16; 8 Sergt. & R. 
R. 239; 1 Saund. R. 291, C. N. C. The scire facias, in the 
case at bar professes to set out the recognizance and judgment 
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necessary, if they are correctly copied to give to the defend- 
ants the benefit of any legal question which may arise upon 
. theirinspection. If the recognizance upon its face indicated 
that it was not the act.of the defendant, Clements, then perhaps 
he might have filed a several demurrer, instead of uniting with 
his co-defendants. But if this was a matter of doubt upon 
an inspection of the record, an issue should have been sub- 
mitted to a jury to determine whether that defendant joined 
in the recognizance. 

The recognizors stipulate that Hall, the principal shall ap- 
pear and “answer a charge to be exhibited against him on 
behalf of the State of Alabama, for carrying concealed wea- 
pons,” &c. 

This charge, it is insisted, is not an offence known to the 
laws of this State, and the recognizance does not impose a 
legal obligation either upon the principal or his sureties. In 
The People v. Blackman, 17 Wend. Rep. 255, the court say, 
‘‘ Tt is not necessary to set forth the offence in the warrant, 
mitlimus, or recognizance, with all the particularity, or detail 
required in an indictment. Mr. Chitty lays down the doc- 
trine that it is not necessary to set down the charge or of- 
fence at all in the warrant to arrest; and he seemsto be ful- 
ly supported by authority ;” it was concluded that the recog- 
nizance is valid, if the offence be charged substantially, 
though not in the words of the statute creating it. In Brow- 
der against the State, at this term, the recognizance required 
the principal to “appear, §*c. and answer the charge of the 
State against him for resisting process.”” The offence de- 
nounced by the statute is, for knowingly, or wilfully resisting 
or opposing any officer of this State, in serving, or attempt- 
ing to serve, or execute any legal writ, or process, whatsoever. 
The court said, ‘“ We think the terms, resisting process, are 
sufficiently significant in a recognizance to indicate the of- 
fence intended to be charged.” Again; “‘ Here the offence is 
merely designated in the recognizance, the terms of which 
are adopted by the judgment. This we think is quite suffi- 
cient ; it cannot be admitted that the same precision in this 
respect, is required in a recognizance as in an indictment.” * 
The act under which the recognizance in the case at bar 
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was taken, is as follows: “‘ Every one who shall hereafter 
carry concealed about his person, a bowie knife, or knife or 
instrument of the like kind or description, by whatever name 
called, dirk, or any other deadly weapon,” &c. “unless such 
person shall be threatened with, or have good cause to ap- 
prehend an attack, or be travelling, or setting out on a jour- 
ney, shall on conviction,” Sc. [Clay’s Dig. 436, $ 4.] We 
think the conformity of the recognizance to the statute in 
this case, is quite as near as,in Browder v. The State, at 
this term, and the offence charged is indicated as clear- 
ly in the one case as inthe other. In the one, the place 
and mode of concealing the weapon is not expressed, 
nor is the character of the weapon shown; in the other, the 
description of the process, by whom and when issued, and in 
whose hands it was placed for execution does not appear. 
These are matters to be amplified in the indictment, while 
in each case we think the recognizance sufficiently particu- 
larizes the offence. 

It is supposed by the counsel for the defendants, that the 
case of Badger and Clayton v. The State, 5 Ala. Rep. 21, is 
conclusive to show, that the recognizance is defective, in not 
stating the principal recognizor was required to answer an 
offence known to the law. The condition of the recogni- 
zance in that case, required the accused to answer a charge 
of the State, ‘‘ exhibited against him for exhibiting a circus 
for pay, without first obtaining a license from the clerk of the 
county court,” &c. The judgment nisi recites that he was 
called to answer a charge exhibited against him for exhibit- 
ing a circus without first obtaining a license according to law, 
came not, but made default. Upon the authority of Howie 
and Morrison v. The State, 1 Ala. Rep. N. S. 113, that the 
judgment nisi could not be made absolute, because it did not 
conform to the recognizance. It was also “added, that the 
judgment is not defective, for a misrecital of the charge a- 
gainst the principal recognizor, but as the scire facias can 
only be sustained by a valid judgment, it is defective in not 
stating any legal charge.” ‘This latter remark is a mere dic- 
tum, and was so considered by us in Browder v. The State, 
supra; it-was not a point necessary to be decided, for the 
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opinion of the court clearly shows, that the judgment of re- 
versal was rested upon the ground that there was a variance 
between the recognizance and judgment nisi. We mention 
this, that an opportunity may again be afforded of declaring 
that we cannot treat the obiter dicta of this, or any other 
court as authoritative. Whether the dictwm referred to, is 
adverse to the view now taken, we will not stop to inquire. 
We have but to add, that the judgment of the Circuit Court 
is affirmed. 





WALTERS v. ROGERS. 


1. Where no diminution is shown, but a record of forcible entry before a jus- 
tice is entered, according to the truth of the case, a certioruri ought not to 
awarded ; but, quere? if a refusal to award a certiorari is reversible by writ 
of error. 

2. The omission in a complaint for a forcible entry of the estate of the plain- 
tiffin the premises, is perhaps demurrable, but it is certainly so when the 
complaint does not show the plaintiff was in possession at the time of the 
entry. 

3. In such a complaint, evidence that the defendant entered peaceably is 
proper. . 


Writ of Error to the Circuit Court of Talladega. 


Suir commenced before a justice of the peace by Walters 
against Rogers, for a forcible entry and unlawful detainer. 
The complaint is in these words, to wit: 


The State of Alabama, Talladega County. 

Mr. John Wood—Dear Sir—This is to inform you, that 
on or about the 19th day of July, 1843, one J. N. Rogers for- 
cibly took possession of my premises, and unlawfully detains 
the same. Said premises may be knownas some houses that 
were built by William McPherson, and occupied by him in 
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the first instance, and lastly by Samuel Favors, until the un- 
dersigned got possession of them. The premises may be fur- 
ther known as some houses and other improvements that 
stand mostly on a lot or parcel of ground that was sold to 
Claiborne Hall, by William McPherson ; said lot or parcel of 
ground isa portion of section 2, 'T’. 22, R. 2, east, in the Coosa 
land district. Said house is standing near where McPher- 
son’s old mill now stands, on Cedarcreek. Said houses and 
improvements in or near the town of Fayetteville. Said. 
house is standing on or near the township line, dividing town- 
ships 21 and 22. Said house may be further known as be- 
ing inclosed in a field cultivated the present year, by James 
M. Jemison, in or near the town of Fayetteville ; there is 
thought to be a small portion of the improvements on the W. 
1-2 of the S. E. 1-4 of S. 35, T. 21, R. 2, East, in the Coo- 
sa land district. 'These are therefore to notify you to en- 
force the law against the said J. N. Rogers, as the law directs, 
in such case made and provided. September 4, 1843. 
, Harpin WatTeRs. 

The defendant demurred to this complaint, and the court 
overruled the demurrer. 

He then pleaded not guilty, and after two successive mis- 
trials, a verdict was returned, finding the defendant guilty of 
a forcible entry and detainer, as charged in the complaint. 
On this judgment was entered, that the plaintiff recover of 
the defendant his possession in and to the premises aforesaid, 
in manner and form by the jury found, and all the-costs, Se. 

At the trial, the defendant offered to prove that he took 
possession of the part of the premises occupied by him, and 
held the same peaceably, under a lease from one William 
McPherson, made about June, 1843 ; and that he went peace- 
ably into possession, and held the same peaceably, when the 
plaintiff ’s complaint was made. 

He further offered to prove by McPherson, that he, Me- 
Pherson, purchased said land at a sale made under a decree 
in Chancery, and offered to produce the deed. All this was 
excluded. 3 . 

The defendant then offered to prove by McPherson, that 
previous to the defendant’s coming into possession of any 
part of the premises, he, McPherson, leased the portion occu- 
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pied by the defendant, at the time of the complaint, to the 
defendant, about June, 1843, and that the defendant then 
took peaceable possession, under the lease, and held the same 
peaceably ever since. ‘All this was objected to by the plain- 
tiff, and excluded by the justice. The defendant also offer- 
ed to prove, that McPherson rented the land and premises in 
question to one Blount, in the forepart of 1843, and that 
Blount held possession under McPherson for the year 1843, 
by renting the premises in question to one Jemison, after 
Blount had rented the same from McPherson. ‘This was re- 
jected by the justice. 

The justice charged the jury, that neither payment for the 
land, nor the payment of the money for rent, was testi- 
mony. 

The cause was removed to the Circuit Court by certio- 
rari, and there errors were assigned on the record certified 
by the justice. 1. In overruling the demurrer. 2. In ex- 
cluding the testimony stated in the return. 3. In the char- 
ges given to the jury. 

The plaintiff moved the Circuit Court to award a certiorari 
to the justice, and showed as cause therefor, by affidavits, that 
after the original certiorari was issued, and after the justice 
had made his return of the transcript, the record was taken 
out of court by an individual who, with other persons 
went to the justice and procured him to insert in the tran- 
script the overruling of the demurrer, and the statement of 
the eviderrce rejected, and charges given to the jury. He 
also offered to show, the entries @f these matters were made 
on the docket of the justice, some months after the trial, and 
after the allowance and issuance of the original certiorari. 
These facts were made to appear by the affidavit of the jus- 
tice, whoalso stated the recitals in the transcript were true, 
and that such proceedings were had at the trial of the cause 
befére him, and if another certiorari was awarded, he could 
only return the same matters. 

The court refused the certiorari, reversed the judgment of 


the justice, and awarded a procedendo to the justice to award 


a venire de novo. 
All the questions raised in the Circuit Court are opened by 
the assignment of errors. 
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Waite, for the plaintiff in error. 
J. Wacker and W. P. Cuiton, contra. 


GOLDTHWAITE, J.—1. We doubt whether the refu- 
sal of an inferior court to award a certiorari to amend or per- 
fect a record, is the subject of revision by writ of error; but, 
however this may be, we think it was properly refused un- 
der the circumstances of thiscase. The statute makes it the 
duty of the justice to enter upon his minutes, or docket, the 
admission of evidence objected to, and the rejection of evi- 
dence offered, (Dig. 253, $§ 16,) and the party ought not to 
be prejudiced by his omission, especially when afterwards he 
enters it in conformity with the statute. In this case there 
seems no reason to suppose that any matter was introduced 
improperly upon the justice’s minutes, and therefore another 
certiorari would have produced no other than the same re- 
cord. No diminution of the record being shown, there was 
no ground to award a certiorari. 

2. The complaint is perhaps defective in omitting to show 
the estate which the plaintiff claimed in the premises; and 
certainly is so, in not showing that the plaintiff had the actu- 
al possession at the time of the defendant’s entry. [Childress 
v. McGehee, Minor, 131.] This defect in the complaint 
made it demurrakle, and the justice, instead of overruling the 
demurrer should have sustained it, and dismissed the com- 
plaint if not amended. As an amendment will be necessary 
for this cause, it will be well for the party to consider wheth- 
er the description of the premises may not be rendered more 
precise and certain. 

3. Much of the evidence rejected was admissible. The 
party complains of a forcible entry and unlawful detainer, 
and it was entirely competent for the defendant to show in 
answer to the first part of the charge, that his entry was peace- 
able. The distinction in the statute between forcible entries 
and forcible and unlawful detainers, is adverted to and dis- 
cussed in Botts v. Armstrong, 8 Porter, 57; Wright v. Lyle, 
4 Ala. Rep. 112; Stinson v. Gosset, Ib. 172, and other cases ; 
but these citations will suffice to show the evidence was ad- 
missible in this view. If the party entered peaceably, and 
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there was no evidence to show an unlawful or forcible de- 
tention, there is no pretence for the action. 

What we have said is sufficient to show, the Circuit Court 
was right in its conclusion, and its judgment is therefore af- 
firmed. 





NAPIER v. COOK. 


1. Whena levy has been made by the sheriff, on preperty for which he was 
afterwards sued, by one claimjng it under a deed of trust from the grantor, 
and which he subsequently sold and applied to the payment of one of the 
creditors of the grantor, thereby incapacitating him from being a witness 
inthe suit: Held, that this was not within the rule, which prevents a par- 
ty to the suit, by any act of his, from incapacitating one from being a wit- 
ness against him, 


Error to Franklin Circuit Court. - 


DetinveE by the plaintiff in error, for two slaves and two 
horses. 

The defendant pleaded not guilty, and a special plea that 
he seized and sold the property by virtue of legal proéess, 
against A. M. Degraffenreid, upon which issue was taken. 

In the progress of the trial, the plaintiff offered in evidence 
a deed exeeuted by B. Degraffenreid, M. Degraffenreid, and 
A. M. Degraffenreid, to James C. Kennerly, in trust, to pay 
certain debts of A. M. Degraffenreid. The deed was not wit- 
nessed, but was acknowledged for registration before a justice 
of the peace. A deed was also read from Kennerly to the 
plaintiff, transferring the legal estate by virtue of a clause in 
the deed. 

The plaintiff then offered A. M. Degraffenreid as a witness, 
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to prove the execution of the deed, and the debts it was 
made to secure. The defendant objected to the competen- 
cy of the witness, and’ to show his incompetency, produced 
in evidence an attachment, which issued at the suit of F. W. 
Bynum, against the witness, which was levied on the proper- 
ty conveyed by the deed, and which had been subsequently 
sold under a fieri facias, and the proceeds applied to the cre- 
dit of the witness. It further appeared that the deed of trust 
was made before the attachment issued, but was levied be- 
fore the transfer from Kennerly to the plaintiff, and the sale 
under the fieri facias was made after the commencement of 
the suit. Under this state of facts, the court rejected the tes- 
timony of the witness, and the plaintiff excepted. 

This is the matter now assigned as error. 


L. P. Wavker, for plaintiff in error. The witness De- 
graffenreid was entirely competent before the sale of the pro- 
perty by Cook, the sheriff. [1 Stewart, 419; 4 Porter, 63 ; 
3 Ala. Rep, 455. | 

After the sale, he was incompetent, unless the action of 
Cook, in selling the property, takes the case out of the gen- 
eral rule. His act in selling, after suit brought, creates an 
exception tothe general rule. [1 Littell, 107 ; 3 Greenl. 165; 
Cook’s Rep. 115; 178. & R. 409; 2 Root, 406; 3 Johns. 
Ca. 234; 4S. §& R. 222.] 


Wm. Coorer,contra. Degraffenreid, the witness, was di 
rectly interested, because the property had once been sold 
under execution to pay his debts, and his testimony would go 
to subject it again to the payment of another creditor. [1 
Porter, 101; 4 Id. 63.] He wasinterested because respon- 
sible to the trustee for costs and damages. [3 Ala. 629; 19 
Johns. 284; 5 Binney, 441; 6 Johns. 5; 2 Id. 394; 1 Mun. 
600; 4 Esp. 164; 15 Johns. 240; 51d. 517; 13 Id. 224.] 

The exception relied on dves not apply to this case, as the 
sheriff was acting in due course of law. 

The transfer of the deed of trust being a mere chose in ac- 
tion was unlawful. 


¢ 


ORMOND, J.—The witness, Degraffenreid, was not acom- 
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petent witness at the time he was offered. He was called to 
sustain the deed, by which certain property was conveyed to 
one in trust, to pay certain of his creditors, when the same 
property had been previously levied on and subsequently sold 
by the sheriff, under execution, and had been applied to the 
payment of his debts, in due course of law. It is therefore 
clear, that he did not stand indifferent between these credi- 
tors. ‘The execution creditor being satisfied by the sale made 
by the sheriff, the witness had a direct interest in sustaining 
the deed, and thus make the property pay the debts of both 
creditors. ~ 

This proposition is not contested, and it is admitted, that 
the witness was incompetent when he was called to testify, 
but it is insisted, that he was competent when the suit was 
brought, and only became incompetent by the act of the de- 
“fendant in selling the property ; and the argument is, that 
the defendant shall not avail himself of a disability caused by 
hit own act. 

A witness must be competent to testify at the time he is 
called asa witness. This is very strongly put in the case of 
Jones v. Scott, 2 Ala. 62, where it was held that the deposi- 
tion of a witness who was competent to testify when it was 
taken, could not be read upon the trial of the cause,he hav- 
ing become interested in the event of the cause afterwards. 
In this case, it will be observed, the witness was called to 
testify in behalfof his own interest, the deposition being a 
‘mere substitute for the personal appearance of the witness ; 
but a witness cannot, by his own voluntary act, by acquiring 
an interest disqualify himself from being a witness. or deprive 
any one of the benefit of his testimony. Still less will he 
be entitled to exemption from giving testimony, when his in- 
terest has been acquired by the contrivance, or assent of the 
party against whom he is called. The rule is thus laid 
down by Kent, Justice, in the case of Woodhull v. Ramsay, 
3 Johns. C. 235, “The interest which will exclude the 
witness, must not have arisen after the fact to which he is 
called to testify happened, and by his own act, without the 
interference or consent of the party by whom he is called, 
because in that case, it would be in the power of the witness, 
and even of the adverse party, to deprive the person wanting 
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his testimony of the benefit of it.” See also Burgess v. Lane, 

3 Greenl. 165; McDaniel’s will, 2 J. J. M. 332; Bent v. Ba- 

ker, 3 D. & E. 33; Blann v. Beal, 5 Ala. 363; Bennet v. 

Robinson, 3 S. & P. 240. 

This case does not come within these principles. Here 
indeed, the witness has done no act whatever. He is incom- 
petent, not because by any act done by himself, he has be- 
come interested in the event since the suit was institut- 
ed, but because by the sale of the property in contro- 
versy by the sheriff, under execution, and the applica- 
tion of the money to the discharge of the debt of one credi- 
tor, the equilibrium of interest, which previously existed be- 
tween the witness and both hiscreditors has been destroyed. 
If it were conceded that this result, if produced by the volun- 
tary act of the creditor, against whom he is called, would not 
be any just cause for excluding the witness, it does not ap- 
ply to such a case as this. The property was levied on and in 
the hands ofthe sheriff before the suit was breught, and the 
law cast on him the necessity of proceeding to the consum- 
mation of the act by a sale; and if the consequence of the 
sale and proper application of its proceeds, disqualifies the 
witness, it is the act of the law, and not of the sheriff. He 
cannot be responsible for, or be affected by, any consequence 
such act may have on the interest of the witness, because 
in no just sense can an act be called voluntary, which by law 
he is required to do. See Leiper v. Gewen, at the last, and 
Hodge v. Thompson, at the present term. 

Let the judgment be affirmed. 
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MEACHAM v. WILLIAMS, er at. 


1. A bill is multifarious where several defendants are charged with distinct 
wrongful acts relative to different slaves to which the complainant had an 
exuitable title, although the title was precisely the same to all the slaves, 
and the general chargeof fraudulent combination between the several de- 
fendants is not sufficient to authorise a joint suit. 


Appeal from the decree of the Court of Chancery for the 
15th District. 


Tue case made by the bill may be thus stated. 

The complainant, Leah Meacham, a feme covert, sueing 
by her prochein amie, asserts that she is entitled to the sepa- 
rate use, possession and control of certain slaves, to-wit: Sa- 
rah and her children Spencer and Young, under the terms of 
a deed of gift executed by her mother Nancy Renwick, on 
the 4th of October, 1819, in the State of South-Carolina. 
This deed is exhibited, and its habendum is in these words : 
‘¢ which said three negroes, and the future increase of the 
said Sarah, I lend to the said Leah during her natural life, to 
her sole, separate and exclusive use and behoof, and after her 
death I give and grant the said negroes, and the future in- 
crease of the said Sarah, to the children lawfully begotten of 
the said Leah, share and share alike, as tenants in common, 
without any right of survivorship.” 

At the time of the execution of this deed, the complainant 
was the wife of John Mecham, who was living when the 
bill was filed, and both then resided in South-Carolina, but 
at the filing of the bill, in this State. After the delivery of 
the slaves named in the deed, Sarah, the woman, has had in- 
crease, a girl named Ann, (who also has children, whose 
names are unknown,) George, commonly called Pompey, and 
Dick, together with other children. In February, 1843, one 
Thomas Williams and James H. Meacham, ason of the comr 
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plainant, confederating together, fraudulently contrived to 
obtain possession of the slaves, Young, Dick, and Ann, who 
since has had a child, and for the purpose of defrauding the 
complainants, run the same slaves to Sumter county, aud 
there caused them to be sold on some pretended claims or 
executions which Williams carried with him from Benton, 
with the intention and for the purpose of perfecting the fraud, 
designed by him and Mecham. Williams became the pur- 
chaser, and left the slaves with one William N. Wyatt, of 
Perry county. ‘The bill then charges that John Gooden and 
Lawson McKee, with citizens of Randolph county, holding 
some pretended claims against said James H. Mecham, and 
combining with him to defraud the complainant, sued out an 
attachment against said Mecham, and caused the same to be’ 
levied by one Richard Wheaton, who is said to be a bailiff of 
Randolph county, on the slave George, commonly called 
Pompey, and took the said slave out of the complainant’s 
possession. That Wheaton, combining with Gooden, McKee, 
and said Meacham to defraud the complainant, exposed the 
said slave to sale at an hour not authorised by law, and after 
the usual sale hour; that McKee bid one hundred dollars for 
the slave, and in pursuance of the fraudulent combination, 
and to prevent the complainant from interposing a claim, the 
said Wheaton immediately knocked him down at that sum, 
when in point of fact the slave was reasonably worth seven 
hundred dollars ; that McKee, immediately after it was an- 
nounced he was the purchaser of the slave, took him into pos- 
session, and placed him with one William Brown, who is 
charged as a confederate with McKee and Gooden, and the 
slave by him was carried to parts unknown, and as the com- 
plainant believes, is in the possession or under the control of 
the said Gooden, McKee, or Brown. 

The bill further charges, that the slave Spence has been ta- 
ken from her possession, by her husband John Mecham, and 
carried to parts unknown, and that he is, as the complainant 
believes, under the control of the said Williams. 

The slaves are all charged to be family slaves, to whom the 
complainant is greatly attached, as the gift of an aged mother, 
and as having raised most of them. That for these reasons, 
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as well as others stated in the bill, she cannot be compensa- 
ted in damages for the conversion of the slaves. 

It further charges that Williams and Wyatt, as the com- 
plainant has reason to believe, will, in further consumation 
of their united fraud, carry the slaves Dick, Young and Ann, 
with her child, to parts unknown, beyond the jurisdiction of 
the court, unless restrained by injunction. And that Good- 
en, McKee, and Brown will do the same with the slave 
George. 

The bill then charges a general combination between Wil- 
liams, Wyatt, Gooden, McKee, Brown, Wheaton, and James 
H. Mecham, to wrong and defraud the complainant, and 
prays process as to them and John Mecham, her husband. 

The bill prays that the defendants may be compelled to 
restore the specific slaves, for an injunction against removing 
them out of the State, and for general relief. 

The chancellor dismissed the bill, on motion, as contain- 
ing no equity. 1. Because the complainant had an adequate 
remedy at law. 2. Because it is multifarious, in joining dif- 
ferent defendants, who have no connexion with each other 
in the matters complained of. 

The complainant appealed from this decree, and it is now 
assigned as error. 


B. M. Autuison, with whom was S. F. Rice, for the ap- 
pellants, made the following points: 

1. By the terms of the deed of gift, the slaves are given 
to the complainant for life, to her sole and separate use. It 
is therefore an equitable estate, which a court of equity will 
sedulously guard and protect. (2 Story’s Eq. 608 ; Calhoun 
v. Cozens, 3 Ala. Rep. 502; Harkens v. Coalter, 2 Porter, 
476; Bell v. Hagan, 1 Stewart, 536, Swift v. Fitzhugh, 9 
Porter, 39; ib.59; Thomas v. Davis, 6 Ala. 113 ; ib. 362.) 

2. The action of Trover or Detinue would not afford an 
adequate remedy, even if the complainant was at liberty to 
bring either of them. (Hardeman v. Sims, 3 Ala. R. 747 ; 
Baker v. Rowan, 28. & P. 371.) 

3. A demurrer for multifariousness will hold only when 
the bill claims several matters of different nature ; but when 
one general right is demanded, though the defendants have 
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separate and distinct rights, a demurrer willnot hold. (Mit- 
ford’s Plead. 239, 241; Turner v. Stone, 3 Ala. Rep. 485 ; 
Kennedy v. Kennedy, 2 ib. 609; P. & M. Bank v. Walker, 
7 ib. 949.) 

4. If a bill charge combination, it cannot be considered as 
multifarious on demurrer. (Mitford’s Plead. 239; Bryant v. 
Peters, 3 Ala. Rep. 161; Moore v. Armstrong, 9 Porter, 700. ) 


E. W. Peck, for the appellees, declined to argue the point 
that the bill was defective on account of having a remedy at 
law, but conceded the allegations of the bill conferred juris- 
diction on the equity court. 

But insisted the defect of multifariousness was apparent on 
the most casual inspection. Williams and Wyatt have no 
connexion whatever with McKee, Gooden and Brown. Their 
acts, with respect to the different slaves, have no conwexion, 
and if a demurrer will not lie in a case like this, a feme 
covert, with a separate estate, may join as many defendants 
as she has distinct articles of property. 


GOLDTHWAITE, J.—In our judgment, this bill is mul- 
tifarious. By a reference to the statement of the cause, it 
will be seen that the complaint is of three distinct and seve- 
ral wrongful acts, in regard to the slaves sought to be reco- 
vered. The defendants Williams and Mecham, the son, are 
charged as the active agents in the abduction of the slaves, 
Young, Dick and Ann, with which Wyatt is afterwards con- 
nected by receiving the possession of the slaves. They thus 
constitute the first class of wrong doers. The second 
consists of Gooden, McKee, Meacham the son, Whea- 
ton, and Brown, who in this connexion are charged only with 
regard to the slave George ; and the last class includes only 
Mecham, the husband, charged as the active agent in the ab- 
duction of the slave Spencer, and Williams who controls the 
possession. ‘There is then no act charged in which all these 
individuals have participated in-committing a wrong upon 
the equitable estate of the complainant, nor do they derive a 
title, or are they shown to claim through a common source, 
affected with the complainant’s equities. 'The only matter 
in the case common to all, is that the complainant asserts a 
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paramount equitable right against each of them. Is this suf- 
ficient to enable her to grasp them as defendants in the same 
bill; when the only connexion is the general charge of com- 
bination ? 

It is said by Lord Redesdale that a demurrer to a bill for 
multifariousness, must so far answer it as to deny the combi- 
nation. [{Mitford, 240.j This rule is denied in modern prac- 
tice in the English Chancery. [Berkes v. Whitworth, 1 Madd. 
57 ; Cooper’s Plead. 183.] The modern practice is entirely 
consonant with the reason of the thing, as a demurrer for this 
cause, if sustained, must produce the same effect, without the 
denial as with it, inasmuch as the cause would not be re- 
tained on the charge of combination alone. We may then 
lay out of view the general charge, as not in any way affect- 
ing the question. 

None of the cases referred to by the counsel, from our own 
Reports, sustain the position of the complainant. That of 
Cummings v. McCullough, 5 Ala. Rep. 324, is supposed to 
extend as far as any other. In that case the allegation of the 
bill was that Clare was the purchaser cf certain real estate 
from Cummings, and that the note sued for was in Cooper’s 
hands. The general object of the bill was to obtain the de- 
claration that a deed of trust executed by Cummings to Coop- 
er, of all his property, choses in action, &c., was fraudulent 
and void. ‘The assignment being general, it could not be 
known until the answer and hearing how far Clare was con- 
nected with the deed of trust, as that might cover his notes 


as well as others. Hence the propriety of making him a par- 
ty, and if such had been the fact, the deed of trust was the " 


bond of union between all the defendants. 

A reference to a few decided questions will perhaps suffice 
to show, there must be some other connection between the 
defendants to a bill, than their several interference with the 
complainant’s equitable rights. Thus it has been held that 
when one whose copy right is infringed cannot maintain a 
joint bill against several book-sellers, each taking copies of 
the spurious edition for sale. [Dilly v. Doig, 2 Vesey, Jr. 
487.] Then the Chancellor said, if the defendant against 
whom the injunction was allowed had transferred the books 
to another, it would be permitted to follow the subsequent 
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wrong doers. In aiswer to the argument that the bill was 
founded on and to establish a general right, he said these 
cases were allowed when the general right was liable to in- 
vasion by all the world, as a bill to establish the custom of a 
mill, &c. In Harrison v. Hogg, 2 Vesey, Jr. 323, a bill was 
held demurrable because the plaintiffs were not jointly inter- 
ested in the objéct of the suit in all respects, or in other words 
joint and several demands were joined. The objection was 
illustrated by the condition of the case, if one of the parties 
‘ should die. In Gaines v. Chew, 2 Howard, 619, all the de- 
fendants claimed through the will, which it was the object 
of the bill to set aside, and that was the common ligament of 
the suit. It isconceded even there, that a bill like this would 
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be multifarious. In connection with the same subject, we 
refer also to Marriott v. Givens, 8 Ala. Rep. 694; and Col- 
burn v. Broughton, at this term. 

We have only to add, that the case before us does not seem 
distinguishable in any important respect from Dilly v. Doig, 
before cited, and which seems admitted in all the subsequent 
cases. 

Decree affirmed. 


WILSON v. THE BANK OF ORLEANS, er at. 


1, The Bank of Orleans obtained a judgment against an accommodation in- 
dorser, and levied an execution upon his property. The drawer of the 
bill proposed to the bank to pay the judgment, by instalments of ten per 
cent. every sixty days. The bank consented and suspended the execu_ 
tion. The first instalment only was paid. Held, that the surety was not 
discharged by this agreement. 


Error to the Chancery Court at Montgomery. 


Tue bill was filed by the plaintiff in error, and charges, 
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that he was the accommodation indorser of a bill of exchange 
for $5,194 10, drawn by Whitman & Hubbard, and dis- 
counted for their benefit by the Bank of Orleans. That the 
bill was protested for non-payment, and judgment obtained 
thereon against complainant, in the name of Nisbet, an offi- 
cer of the Bank. That after judgment, and whilst execu- 
tibn was running against all the parties, it was agreed be- 
tween the bank and Whitman, that the execution should be 
staid, and that Hubbard and Whitman should pay ten per 
cent. on the amount of the judgment every sixty days, until 
. the whole was paid. That the executions were in fact staid, 
and some of the instalments paid. That the complainant did 
not know, or assent to the arrangement, and that the Bank 
knew he was a mere accommodation indorser. ‘That the 
Bank is now about to coerce the money from him by execu- 
tion, &c. 

The Bank answer, and admit the judgment, &c.; that Hub- 
bard & Whitman being utterly insolvent, applied to the Bank 
to pay the judgment, upon which execution was then levied 
on the property of complainant, by instalments; that the 
Bank agreed verbally to receive payment of the debt by in- 
stalments of ten per cent. every sixty days, but denies that 
there was any agreement to stay the execution, or give time, 
by relying upon the promise of Whitman, and believing it to 
be a hard case upon the complainant, the Bank did in fact 
stay the execution, without any agreement to that effect, 
and that the promise of Whitman to pay by instalments was 
merely verbal. That complainant was informed of, and con- 
sented to the arrangement. ‘That one instalment only was 
paid which was credited. 

Nesbit, the Cashier, answered to the same effect. 

On the Ist May, 1838, the Cashier of the Bank, wrote the 
following letter to the agent in Montgomery. 

Bank or Orteans, New Orleans, 1 May, 1838. 

Dear Sir—I understand that the property of the indorser 
on Whitman & Hubbard’s bill, which was placed in the 
hands of an attorney for collection, by miy request, is adver- 
tised for sale, on the seventh instant, to satisfy the judgment 
obtained in that suit, as Whitman has made arrangements for 
the settlement of the claim here, you will please instruct Mr. 





JANUARY ‘TERM, 1846. 849 
hee Wilson v. Tne Bank of Orleans, et al. 
Goldthwaite, the attorney, to stay the execution, and te- 
serve to the Bank all the benefit derived from the judgment. 

‘The testimony of Whitman was taken, who states, that 
after making the arrangement with the Bank of Orleans, he 
wrote to complainant informing himof it. That he received 
from the Cashier of the Bank the following letter, dated July. 
6th, 1838 : ‘ 

“ Dear Sir—On the 30th April last, the board of directors 
of the Bank consented that the suit instituted for the recove- 
ry of the debt due by Whitman.& Hubbard, should be, sus- 
pended, on condition that ten per cent. of the amount, should 
be paid every sixty days. _Asno paymenthas yet been made, 
I am,compelled to inform you, that directions will be for 
warded to Montgomery to prosecute the suit, unless payment 
be made in accordance with your promise.” 

This note Whitman forwarded to the complainant, inform- 
ing him that he could not pay it. He adds, “I told. you 
when last in this place, that if the first payment was made, I 
would be able to pay the balance. I regret as much as you 
can, that I have been unable to meet the payment, and, that 
it should subject you to any inconvenience, as the amount 
could have been paid at such times as would have been easy 
for you, and me, and your property could have been saved, 

In reply to this letter, he received from complainant a cer- 
tificate of deposit of $500, in the Bank at Montgomery. He 
states there was no consideration for the agreement, and no 
note or new security executed, and further states, that. com+ 
plainant was indebted to him at the time he requested him to 
advance the $500 to pay the first instalment. 

Other evidence was taken, which it is not necessary. to set 
out. 

The Chancellor, considering that the arrangement entered 
into between Whitman and the Bank was not binding. on 
the Bank, for want of consideration, and that if it was, com- 
plainant knew, and assented to it, dismissed the bill. 

From this decree this writ is prosecuted, and is now as- 
signed as error. 











T. WituiaMs, for plaintiff in error, contended, that., there 
was a sufficient consideration for the agreement entered into 
107 
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between Whitman and the Bank. That the judgment was 
obtained in Montgomery in this State, and if the money had 
been made by asale of property, the Bank would have been 
compelled to transport it to New Orleans, which, by the a- 
greement, was to be done by Whitman. ‘This being with- 
out the consent of the surety, discharged him from his lia- 
bility. 








Bexser and Exmore, contra. The agreement to wait un- 
til the debt could be paid, was without consideration, and 
therefore not binding on either. They cited, 2 Land. 323 ; 
4 Id. 104; 15 Johns. 433; 12 Wheaton, 556; 3 J. J. M. 
526; 4 Leigh, 622; 2 Cow. 139; 2 Bibb, 27; 12 Johns. 
426; 2 Hall, 185; 2 Vermont, 536; 6 Ala. 482. 

If a binding contract was made, it was assented to by the 
complainant, 3 Bibb, 467; 5 Ohio, 207; 5 Ala. 388; 6 Id. 
718; 1 Mason, 339. 


ORMOND, J.—The defence set up in discharge of the 
judgment, is one which has frequently been presented in this 


eourt of late years,—that the surety has been discharged 
by the act of the creditor, giving time to the principal debtor, 
without his consent. 'T'o the success of this defence, it is 
necessary to establish, that a valid, binding contract has been 
made between the creditor and the principal debtor, without 
the consent of the surety, by which the contract to which 
he was a party, has been altered ; as, where the time of pay- 
ment is prolonged. This discharges the surety, because it 
not only increases his risk, and compels him to guarantee the 
ability of his principal for an additional period of time, but it also 
deprives him of the right of requiring the creditor to sue dur- 
ing the time so given for payment, and also of the privilege 
of paying the debt himself, and proceeding at once against 
his principal. The foundation of all this doctrine, which, as 
has been frequently observed, savors not a little of subtlety 
and refinement, is, that by the contract made without his 
consent, the risk of the surety has been, or may be in- 
creased. 

A contract, to discharge the surety, must be on sufficient 
consideration, for if the delay be actually given, if the prom- 
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ise to delay was without consideration, the surety isnot dis- 
charged. [Brickwood v. Annis, 5 Taunton, 614; Agee:v! 
Steel, at the present term. ] 

The law as above stated, is also applicable where the debt 
is reduced to judgment, and the creditor precludes himself 
by a contract with the principal debtor, from proceeding to’ 
realize the fruits of his judgment for a ‘stipulated period. 
[Carpenter v. Devon, 6 Ala. 724.] With this brief statement 
of the law applicable to such cases, we proceed to fhe exam- 
ination of the agreement in this case, relied on as a discharge. 
of the surety. 

The principal debtor it appears was insolvent, and a judg- 
ment had been obtained against the complainant, the surety, 
execution levied on his property, and advertised for sale. In 
this state of things, the Bank agreed to stay proceedings up- 
on the execution, and to receive payment from the principal 
debtor, by instalments of ten per cent. every sixty days, un- 
til the debt was paid. 

If by this arrangement, the Bank had released the proper- 
ty of the principal debtor from sale, there would be great 
reason. in the argument urged, but this is clearly an indul- 
gence to the surety, and not to the principal, and we are not 
aware that it has been held, that such a contract would re- 
lieve him from his obligation. 

Again, if this were not so, the agreement is without con- 
sideration. It wasa favor granted at the importunity of the 
principal debtor, for which he says himself, in his deposition, 
there was no consideration. It is now urged, that by the a- 
greement, the money was to be paid in New Orleans, ‘whilst 
in the ordinary course of things, the payment would be made 
in Montgomery, which, it is supposed, would be a beneficial 
arrangement for the bank, as it would be saved the expense 
and trouble of transporting the money. It does not appear 
very clearly, that the contract was,express to this point, or 
that there was any distinct understanding upon the subject, 
No writing was entered into by the parties, and it is very im- 
probable, if this was the inducement to the change of the 
contract, that it was not expressly understood. The parties 
to the contract, when they came to execute it, did not so un- 
derstand it, for we find, that the first, and only instalment 
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was paid, not in New Orleans, but in Montgomery, to the 
Bank there, as the agent of the Bank of Orleans, and it does 
not appear that the latter objected to receiving it, on that ac- 
count, -but that in fact it was received. 

But if such was the agreement, we are unable to perceive 
how that would vary the case. Specie in Montgomery, has 
the same actual value, as it has in New Orleans; whether it 
would be worth more to the Bank in New Orleans, than it 
would be at Montgomery, depends upon factitious cireum- 
stances. If the Bank wanted funds in Montgomery, or if 
from the course of trade, the exchange between these two 
places was in favor of Montgomery, it would clearly be the 
interest of the Bank to have it paid in Montgomery. How 
the fact is, we-are unable to say, as the record furnishes no 
means for the solution of the question. Norcan it admit of 
doubt, from the entire record, that this matter did not enter 
into the consideration of the parties, when the indulgence was 
given. 

If it were necessary, it would not be difficult to show, that 
the surety was apprized of the arrangement, soon after it was 
made, and assented to it. Whitman says he informed him 
of the arrangement by letter, as soon as it was made ; and the 
letter of Whitman to him in July, affords internal evidence, 
that he had previously conversed with the surety about the 
arrangement, not to mention the admissions of the latter to 
the cashier of the Montgomery Bank. Nor would it require 
stringent proof to show the assent of the surety to an ar- 
rangement which released his property from execution, and 
afforded a hope of the payment of the debt by his prin- 
cipal. 

It is however unnecessary to consider this question, for on 
the other points of the case it is clear there is no equity in 
the bill, and that the decree of the Chancellor must be af- 
firmed. 
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BRANCH BANK AT DECATUR v. DOUGLASS, 


1. The clause in the charter of the Decatur Branch Bank, which makes it 
unlawful for a member of the general assembly to become indorser for 
any other person, does not discharge a member from liability on a note to 
which he is a surety. 

2. The act of 1840, only makes it unlawful for a member to be the indorser 
or surety of a note discounted by the State Bank or any of its Branches, 
which is not his own paper, or for his own benefit, and a plea in avoidance 
of a note, signed by a member, as surety, is bad, if it does not negative 
these facts. 


Writ of Error to the County Court of Morgan. 


Motion by the Bank, to have judgment against Douglass 
for the amount of a promissory note dated at Florence, Ala. 
October 14, 1840, payable to the Bank six months after its 
date, for $802 80, executed by one Bromley as peangt and 
by Douglass and one Carrol as sureties. 

The defendant pleaded—1. Non assumpsit. 2. Actionon, 
because he says that he, the defendant, at the time of mak- 
ing, &c. to wit: on the 14th day of October, 1840, was a 
member of the General Assembly of the State of Alabama, 
to wit: a member of the House of Representatives of the 
- General Assembly of the State of Alabama, from the county 
of Lauderdale in said State, and this he is ready to verify; 
wherefore, &c. 

The Bank demurred to the last plea, and the court over- 
ruling the demurrer, gave judgment for the defendant. 

This is now assigned as error. 


L. Pryor, for the plaintiff in error, ‘insisted that the sta- 
tute which prohibits members of the assembly from. be- 
ing sureties, is directory only, and does not avoid the ‘se- 
curity. 
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GOLDTHWAITE, J.—1. Our attention has not been spe- 
cifically called by the counsel on either side to the enactments 
supposed to bear on this cause; but we presume the tenth 
section of the charter of the Decatur Branch, and the act of 
1840, are those referred to. The first of these provides; that 
‘it shall not be lawful for the President, directors, or cashier, 
or other officer of said Branch Bank, or any member of the 
general assembly, to become indorsers for each other, or any 
other person or persons, to the said Branch Bank.” [Dig. 96, 
§ 10.] The other directs—1. That “it shall not be lawful 
for any member of the general assembly to become indorser, 
or acceptor of any bill; negotiable at the Bank of the State of 
Alabama, or any of the Branches thereof, unless on his own 
paper, and for his own benefit. 2. No member, &c. shall be 
security or indorser, except as prescribed in the first section 
on any note discounted by the said State Bank, or any of 
the Branches thereof.” [Dig. 111, $$ 41, 42.] 

The section quoted from the charter, may be. dismissed 
with the remark, that it does not im terms, include a mere 
surety, and therefore the cpnstruction, when invoked to des- 
troy a contract, must be, that only such as are specified were 
intended to be prohibited, even if it was conceded this pro- 
vision of the charter would discharge a member of the assem- 
bly, or other of the designated officers, from liability upon a 
note or bill indorsed by them: In Bates v. The Branch B*k 
at Mobile, 2 Ala. Rep. 689, we held that sureties and in- 
dorsers were not equivalent terms, within the acts for the 
relief of sureties, and the reason is équally strong against con- 
sidering them so in the present case. 

2. Independent of this, it is very clear the act of 1840 re- 
peals, to some extent, the inhibition of the charter, while at 
the same time it extends the prohibition against members of 
the assembly becoming sureties or indorsers, unless on paper 
Sor his own benefit; but then only when the paper is discount- 
ed by the bank. Ifthen, it issupposed the principle decided 
in Bates & Hines v. The State Bank, 2 Ala. Rep. 451, does 
not cover this case, as to which, at this time we express no 
opinion, it is evident the plea is defective in not averring that 
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the note was discounted by the Bank, and not executed by the 
defendant as his own paper, and for his own benefit. The 
only fact averred is, that at the execution of the note, the de- 
fendant was a member of the general assembly, but this alone 
does not entitle him to raise the question of invalidity, (if it 
is conceded he might do so under particular circumstances, ) 
because the note may have been received in some other way 
than being discounted, or it may have been his own paper, or 
for his own benefit. 'The demurrer to the plea, instead of 
being overruled, should have been sustained. 

Judgment reversed and remanded. 








JAMES v. STEWART & RAINEY. 


1, Where a married woman sues alone, in a case where she might join in 
the action with her husband, the objection can only be taken by plea in a- 
batement; if she has no legal right whatever, she may be non-suited. 

2. Quere? Does not a husband abjure the realm, so as to confer on his wife 
the rights of a feme sole, when he departs from the State, with the inten- 
tion of permanently abandoning her. ° 


Error to the Circuit Court of Limestone. 


Trespass guare clausum fregit, by the plaintiff, against 
the defendant in error. 

_ The defendant pleaded not guilty, iberwm tenementum, 
and justification. 

From a bill of exceptions, it appears, that the defendant 
offered to show that the plaintiff was a feme covert, which 
was objected to under the pleadings, but admitted by the 
court, and the plaintiff excepted. Evidence was then offered, 
that the plaintiff was the wife of Ambrose James, but that in 
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the spring of 1843. a separation took place between them, and 
that in the fall of the same year, a short time previous to the 
trespass complained of, the husband left the State, and has 
been heard of but once since, and was then in the State of 
Missouri. The plaintiff then proposed to show, that he had 
left the State, with the avowed intention of never returning, 
or living with her again, and that he had abjured the State, 
which evidence the court declared immaterial, and on mo- 
tion of the defendant non-suited the plaintiff; to all which 
the plaintiff excepted, and now assigns as error. 


Jones, for plaintiff in error. Whenever a feme covert may 
or should be joined with her husband, the coverture must be 
pleaded in abatement, and not in bar. [1 Chit Pl. 387.] 
For all torts done to the wife, and all contracts with her, she 
should be joined with her husband. [10 Johns. 49; 6 Term 
265; 1 Strange, 230; 1 Coke Lit. 350, aN. 1; Cro. Eliz. 61; 
Cro. Jas. 644; 1 Chit. P. 20, 37; 1M. & S. 180; 2 Id. 393; 
7 Ala. 525.] 

When a married woman is abandoned by her husband, and 
he has abjured the State, she may sue, and be sued alone, as 
a feme sole. [1 Peters, 108; 1 Vernon, 104; 1 Aikin, 174; 
2 Esp. 554; 4 Ib. 27; 1 Hill S. C.8; 2 Kent’s Com. 154; 
4 McC. 148; 1 B. & P. 359.] 


W. Cooper, contra. 


ORMOND, J.—It is laid down by Mr. Chitty in his Plead- 
ings, 1 vol. 23, that where a married woman sues alone,, but 
might be joined in the action with her husband, the objec- 
tion can only be taken by plea in abatement; but that when 
a feme covert improperly sues alone, having no legal right of 
action whatever, she will be non-suited. ‘This doctrine is 
fully sustained by the cases of Milner v. Milnes, 3 Term, 627, 
and Caudell v. Shaw, 4 Id. 361. According to these author- 
ities, the court erred in non-suiting the plaintiff. It does not 
to be sure appear, what was the nature of her interest in the 
lands, for a trespass upon which the suit was brought, but 
the necessary inference from the record is, that she had a le- 
gal interest in the premises, as otherwise there would have 
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been.no necessity for resorting to this objection, the fact of 
her coverture, as it appears, having been brought out by the 
defendants, after she had made out a prima facie case. 'To 
justify the non-suit, it should have appeared upon the re- 
cord, that she had no legal right of action wharever. ~ 
The question, of what willconstitute abjuretion from the 
State, was somewhat considered in Arthur & Corprew v. Broad- 
nax, 3 Ala. 557, but it was not necessary to be decided, as the 
point did not necessarily arise upon the record. There can 
be no doubt, that where the husband has abjured the realm, 
the wife may sue, or be'sued, as a feme sole. What willcon- 
stitute such abjuration, is a matter of great consequence in a 
government like ours, consisting of separate, independant 
States, united under one Federal head. It could not be tol- 
erated that the mere departure of the husband beyond the 
line of the State, (frequently an imaginary one,) should con- 
fer on the wife the right of a feme sole, or expose her to its 
disabilities. So on the other hand, it would seem, that in 
our wide spread empire, the husband might, by departure from 
the State, as effectually abjure the realm, for all the purposes 
of this question, as if he had gone into voluntary exile, in a 
foreigncountry. Perhaps the true solution of the question, 
will be a matter of fact for the jury under all the circumstan- 
ces of the case, depending nof on the fact whether the hus- 
band has merely crossed the line of the State, or goye in 
quest of adventure, to the wilds of Oregon, but upon the 
intention of permanent abandonment of the wife, accompa- 
nied by departure from the State, with the design of not a- 
gain returning. But as it is not absolutely (necessary that 
the point should be decided, in this case, at the present time, 
we prefer to leave it on this footing. 
Let the judgment be reversed, aud the cause remanded. 
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CARLISLE v. DAVIS. 


1. When the time stated in acommon count, or an account stated, is subse- 
quent to the title of the declaration, the defect 1s immaterial, and cannot 
be reached by demurrer. 

2. A count, on an account stated, is good, if it states the accounting of the 
defendant with fhe plaintiff, and the indebtedness thereby for a spocific 


sum, tollowed by a super se assumpsit. 

3. A writing acknowledging.a sum of money to be due for corn and fodder, 
used by, the party, may be declared on as a promise to pay that sum imme- 
diately, and without noticing that it was due for corn and fodder. 

4, A writing in the possession of the plaintiff, purporting to be indorsed to 
the defendant, but not shown ta have been ever held by him, is not ad- 
missible to raise a presumption against him, although the maker’s and en- 
dorser’s signatures are proved. 


Writ of Error to the County Court of Perry. 


Assumpsir by Davis against Carlisle. The declaration con- 
tainstwo counts. 1. Ona due bill in writing, made by Car- 
lisle, on the 12th of October, 1842, whereby he promised to 
pay the plaintiff immediately the sum of seventy-five dollars. 
2. For that the defendant, onthe 12th day of October, 1843, 
was indebted to the plaintiff in the further sum of seventy- 
five dollars, for money found to be due from the defendant to 
the plaintiff, on an account then and there stated between 
them. It concludes with a super se assumpsit. 'The decla- 
ration is entitled of February term, 1843, and the suit was 
commenced 28th January, 1843. ‘The defendont demurred 
to the declaration, and his demurrer being overruled by the 
court, he then pleaded non assumpsit, payment and set-off. 

At the trial, the plaintiff read in evidence an instrument in 
these words: 

‘‘ Due Wm. C. Davis, on settlement, for the corn and fod- 
der used by me in farming this year, seventy-five dollars. 
October 12th, 1842. 


“ Rospert CaRLisLe.”’ 
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This was admitted without other proof, against the defen- 
dant’s objection specially made upon each count of the decla- 
ration. ; 

In the progress of the trial the defendant offered evidence 
tending to show a payment by him for the plaintiff of about 
forty dollars to one Barney ‘Johnson. The plaintiff, to dis- 
prove the correctnes of the claim of set-off, introduced a wri- 
ting as follows, to-wit . 


“ Union Town, 31 May, 1842. . 

*¢ Rec’d of B. Johnson, by the hands of J. G. Johnson, an 

account on Wm C. Davis, made in 1841, for 39 92-100 dol- 
lars for collection. 


Signed, J. R. Joun, J.P.” 
On the back of which was endorsed, 


* June 8th, 1842. 
Esq. John—Sir: Mr. Carlisle has arranged Mr. Davis’ 
debt to B. Johnson, by giving his note, and you may stop 
further proceedings. I assign the receipt to Mr. R. Carlisle. 
Signed, Joun G. Jonnson.” 


The signatures of John and Johnson were proved, but 
there was no evidence that the writing ever was in the pos- 
session of the defendant ; but it was handed, after the com- 
mencement of the suit, by the plaintiff to his counsel, in 
court. 

On this state of proof, the court charged the jury, that the 
possession of this writing by the plaintiff was presumptive 
evidence that the plaintiff had repaid to the defendant of said 
attachment case in favor of B. Johnson—{ Quere, is it not re- 
paid the receipt in favor of B- Johnson,) but which might be 
rejected by other evidence in the cause. The defendant ex- 
cepted, as well to the admission in evidence of the due bill, 
as to the charge. 

Both excepfions are assigned as error, as is also the over- 
ruling of the demurrer to the second count of the declaration. 


A. Grauay, for the plaintiff in error. 


H. Davis, contra. 
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GOLDTHWAITE, J.—1. It is said by Mr. Chitty, that 
care must be taken, in framing the declaration, that no part of 
the cause of action shall appear to have accrued after the time 
to which the declaration, by its title, refers, and that if it is 
otherwise, it will be subject to ademurrer. [Chitty’s Plead. 
289.] But so stringent a practice has never been sustained 
with us, and indeed, when it is considered, the statement of 
time, except when made as matter of description of a written 
contract, may always be under a scilicit, and is immaterial; 
there seems no sufficient reason for sucha rule. It is far bet- 
ter that time, when immaterial, shall not be the cause of de- 
murrer, even when improperly stated, than that a mere error 
in this particular should cause delay or expense to the party. 
. The more especially as no cause of action, provable under a 
general count, would be allowed to be proved, originating af- 
terthe commencement of the suit. Such is the decision of 
other courts, and the rule by them adopted, is more consonant 
with our general practice. [Bemus v. Faxon, 4 Mass. 263 ; 
Crouse v. Miller, 10 S. §& R. 155.] The demurrer to the se- 
cond count of the declaration was therefore properly over- 
ruled. 

2. If the generality of the count was the matter intended 
to be reached by the demurrer, we think it unobjectionable 
on that score, as although brief, it contains all that is neces- 
sary to shew the account received the assent of both parties, 
which we take to be the essential matter. 

3. The due bill admitted in evidence to the jury, in legal 
effect, answers to that described in the declaration. It admits a 
sum of money to be due, and as no time is fixedfor its payment, 
it becomes so immediately. The circumstance that the mo- 
ney was due for corn and fodder, was immaterial to be stated. 
The written contract being declared on, it was admissible 
under the common count, without further proof, unless the 
special count was met by the plea of non est factum, as was 
held in Hartwell v. Houston, January term, 1846. 

4. The remaining question to be examined is the one upon 
the charge to the jury. In this we think there is error. It 
appears the defendant had given evidence tending to sustain 
his plea of set-off, and for the purpose to rebut this, the 
plaintiff introduced a receipt given to Barney Johnson, for 
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an account to be collected from the plaintiff, indorsed with a 
direction to the justice of the peace, who gave it, to stop the 
proceedings, and assigning» the receipt to the defendant. The 
objection to this evidence is, there is nothing shown in the 
bill of exceptions to connect the defendant with the receipt, 
or to shew that Carlisle ever held it under the indorsement ; 
or if it was so held, that he ever relinquished it to tne plain- 
tiff; nor was it shown how this party acquired any right to 
it. It was improper therefore to charge the jury that the re- 
ceipt in possession of the plaintiff, furnished a presumption 
that he had repaid the defendant the sum sought to be set off. 
We remark, the exception is scarcely intelligible as it is sta- 
ted, but it would be sheer nonsense, without the construction 
we put on it, as referring to the set-off previously established 
by the defendant. 

For this error the judgment must be reversed, and the cause 
remanded. 
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POWELL v. OLDS. 


1. The declaration of a father-In-law, made during the interval which elaps- 
ed, between the marriage of his daughter, and her leaving his house with 
her husband, to commence housekeeping, explaining the nature of the ti- 
tle he intended to make to slaves, which his daughter was to take as her 
portion, are competent evidence to show, what title he intended his son-in- 
law should have inthem. Declarations must afterwards would not be evi- 
dence for him. : 

2. The court cannot exclude the testimony of a witness, because in the opin- 
ion of the court, he denies on his cross-examiuation, what he had sworn to 
upon the examination in chief. 

3. No demand is necessary in trover, where the defendant had employed a 

slave for some time previous to the suit, in the ordinary domestic avoca- 

tions, and upon the trial asserts a title in himself. 
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Error to the Cirenit Court of Dallas. 


Troyer, by the defendant, against the plaintiff in error, 
for a negro girl. 

From a bill of exceptions, it appears, that the plaintiff in- 
termarried with the defendant’s daughter, in August, 1840, 
and about the last of January, 1841, went to housekeeping, 
about which time the defendant sent to their new residence, 
three slaves, Daniel, Susan aud Amanda, the last only being 
in controversy. The slaves remained with the plaintiff un- 
til August, 1841, when the girl accompanied the wife of 
plaintiff to her father’s house, where she died, and the girl, 
Amanda, has since remainded in possession of defendant. 

The plaintiff contended that the slave was an absolute gift, 
whilst the defendant maintained they were loaned to him until 
he could make a settlement of them, or others, upon his 
daughter, to her separate use. 

The defendant offered the ‘deposition of a witness, his 
daughter, who deposed, that before the boy Daniel was sent 
to plaintiff, she heard her father say he did not intend to 
part with him—that he had lent the boy Daniel to Mrs. 
Olds, until he could put another in his place—that he intend- 
ed him for her—that he had not entailed the negroes, because 
he intended to put others in their place, as these were family 
negroes, at which time he intended to entail them. He said 
she was not to keep Daniel, but to keep Susan, if she liked 
her. He told witness when he entailed property on her, that 
he intended to dispose of all his property in the same way, 
and she must not think hard of it. Heard him say this be- 
fore Mrs. Olds, was married, and afterwards Mrs Olds told 
witness that hér father had given her choice of Susan’ and 
Nancy, and she would take Susan on trial until Christmas, 
and if she did not like her return her, and take Nancy. Heard 
her mother tell Daniel to return at a certain time and get his 
clothes. This constituting a part of the deposition of the 
witness was on motion of plaintiff rejected. 

Another daughter of defendant deposed, that she heard her 
father say, before and after the negroes were sent, the reason 
he did not entail them, was, that he did not intend to give them 
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; away. Heard Mrs. Olds say, that what property her father 
gave her, he intended to entail. This was also excluded. 

The defendant to discredit a witness of the plaintdf, who 
, had been examimed on a former trial, relating to this transac- 

tion, called witnesses to prove, that he had testified differ- 
- ently on the previous occasion, viz: that on the former trial, 
| he had not said, that the defendant, in declaring to the plain- 
tiff the terms on which he would send the negroes, stated, 
that he intended toentail them, or settle them on his daugh- 
ter. ‘To support the witness, the defendant called one of the 
jurors who had sat upon the former trial, who testified, that 
to the best of his recollection, in substance, the testimony of 
the witness was the same on both trials. On cross-examina- 
tion, he admitted he could not say positively, that the witness 
did use the language referred to, on the former trial. That 
he was confident such evidence was given, bnt whether by 
the witness or some other, he could not say, nor could he say, 
that any other witness had used the language. The court, 
on motion, excluded the juror’s testimony. 

The defendant offered to prove, by Seymour Powell, that 
a short time after the negroes were sent to the defendant, the 
witness applied to him, to procure the boy Daniel, which de- 
fendant refused, and said he did not intend Olds and wife, or 
any one else should have him. -Also, that after the marriage, 
but three or four months before the negroes were sent home, 
defendant declared, that he did not intend to give property 
absolutely, to any of his sons-in-law, but intended to settle it 
on his daughters. This was also excluded. 

The defendant then offered to prove, by Abraham Powell, 
that about the 25th December, 1840, he handed witness a 
deed, in which he had settled property to the separate use of 
a married daughter, and directed witness to make a copy of 
the deed, with a view of settling the property he indended 
for Mrs. Olds, in the same manner, and that defendant then 
so declared to witness his intention, On motion of plaintiff, 
the court refused to permit the testimony to go to the jury, 
upon the ground, that the declaration was not sufficiently near 
the time of sending the negroes, and defendant excepted. 

There was no evidence of a demand and refusal to deliver 
the slave, but it was in proof, that the defendant employed 
her in picking out cotton, and other domestic employments, 
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from Mrs. Olds death until this suit was commenced. The 
defendant moved the court to charge, that these facts were 
not sufficient to establish a conversion, without a demand 
and refusal, which charge the court refused, and charged, 
that these facts, if proved, would dispense with the necessity 
of proof of a demand, to which the defendant excepted. 

These matters are now assigned as error. 








R. Sarrotp, for plaintiff in error. 


Epwarps, contra, cited, 7 Ala. 652; 8 Pick. 165; 24 Id. 
35, 242; 4 1d.378; 1 Phil. Ev. 231; 2 Id. 154, 157, 585; 
118. & R. 320; 1 Starkie Ev. 47, 50.] 


ORMOND, J.—We think the decision made by this court 
in Olds v. Powell, 7 Ala. 652, determines most, if not all the 
questions of evidence raised upon this record. ‘That case, 
and this, arise out of the same transaction. In both, the 
question is, what did the father intend, when the slaves 
were sent home to the son-in-law? Did he design to make 
an absolute, or a qualified gift? To ascertain this fact, it 
was decided, that the declarations of the father-in-law, at, 
or about the time, explanatory of his intention, was com- 
petent testimony. It was not intended to limit the period 
of making these declarations, to the precise ‘point of time 
when the slaves were sent. It would generally happen in 
such cases as the present, that some discussion would be had 
in the family, before the property was lent, or given. When 
the property consisted of slaves, it is reasonable to suppose, 
that the wishes of the child would to some extent be con- 
sulted, as they would generally have a preference. 

Such appears to have; been the case here what negroes the 
son-in-law was to have, and the nature of the title he was to 
get to them, appears to have been fully discussed in the fam- 
ily, in the interval between the marriage in August, 1840, 
and the succeeding January, when the plaintiff and his wife 
commenced housekeeping. The declarations therefore of 
the father, during this interval, explaining the nature of the 
title he intended to give, made in reference to the loan or 
gift of these slave to the plaintiff, or his wife, would be 
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competent evidence of his intention. What he said after- 
wards, when the act was consummated, was not competent 
evidence for him, as he could not then alter, limit, or change 
the title he had made. 

The deposition of Mrs. Gilmer, the first witness, was pro- 
perly rejected, as it appears to relate, so far as it is pertinent, 
to a period anterior to the marriage; as where she speaks of 
what her father said when she received her own portion ; and 
to a time subsequent to the delivery of the slaves, when she 
states the reason her father gave, why “he had not entailed 
them.’? ‘This appears to point to atime subsequent to the 
delivery, and was properly rejected. 

That portion of Frances Powell’ s deposition which relates 
to the defendant’s-declarations before the negroes were sent, 
should have been admitted—what she states of what he said 
after they were sent, does not vitiate the previous part, which 
evidently points to declarations after the marriage, and relates 
to this particular slave, and the character of the title the 
plaintiff was to get, when she was sent. 

The deposition of Seymour Powell, for reasons already 
given, was properly excluded; it does not appear that the 
declarations were in relation to these slaves. 

The evidence of Abner Powell falls within the rules here 
laid down. The conversation with defendant, deposed to, 
was in relation to these slaves, and to the nature of the title 
the defendant intended to make to them, to the plaintiff. It 
was some time after the marriage, being the latter part of 
the year 1840, and but a short time before the slaves were 
actually sent home to the plaintiff; it was therefore compe- 
tent testimony of the intention of the defendant, to give the 
plaintiff a qualified, and not an absolute right to the slaves. 

In reference to all these declarations of intention, prior to 
the actual delivery, it is proper to remark, that they are weak- 
er in proportion as they recede from the time of the delivery, 
and will be entirely valueless, if at the time of the delivery, 
a contrary intention was expressed, or if from any other fact 
attending the transaction, it could be presumed the intention 
previously formed, had been abandoned. 

The court erred in excluding the testimony of the juror, 
called to sustain the witness, whose credit had been im- 
109 
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Turner, et al. v. Brown. 








peached. ‘The admissions made by him on the cross-exami- 
nation, may have shown to the jury, that his recollection of 
what transpired on the trial, was too imperfect to be relied 
on; but that was a matter which the court could not deter- 
mine. It was peculiarly the province of the jury to decide, 
what weight his testimony was entitled to, in support of the 
witness. . 

The facts proved, were doubtless quite sufficient to estab- 
lish a conversion of the slave. The employment of her by 
the defendant for such a length of time, in the ordinary avo- 
cations of a domestic, and as part of his own household, is 
quite sufficient to require explanation from him, showing 
why he retained the possession. Instead of which we find 
he is now asserting title to the slave, and denying that the 
plaintiff ever had any right to her. In such a case, as it is 
clear a demand would have been met by a refusal, no de- 
mand is necessary. 

Let the judgment be reversed, and the cause remanded. 





TURNER, er au. v. BROWN, er at. 


1. A variance between the writ and declaration, must be pleaded in abate- 
ment, or in a proper case may be reached upon the trial by an objection 
to the testimony, for a variance. The court is not bound to strike the de- 
claration from the file for this cause. 

2. After judgment, all defects of form, not previously objected to, are cured 
by the statute of jeofails. 


Writ of Error to the Circuit Court of Butler. 


Assumpsrt by the defendants, against the plaintiffs in 
error. ‘The writ is sued out by Angus Brown and George 
Reese, who sue forthe use, &c. The declaration is in the 




















JANUARY TERM, 1846. 867 


- Turner, et al. v. Brown. 








name of Angus Brown, who sues, §c. To which the plea 
of non assumpsit was filed. 

After the cause had been put to the jury, the defendants 
moved for leave to withdraw their plea, which the court grant- 
ed. They then moved the court to strike the declaration 
from the file of papers in the cause, which the court refused, 
and the defendants excepted; and declining to plead, the 
court, rendered judgment by nél dicit, in favor of Angus 
Brown and George Reese for the use, &c. 

The assignments of error are in refusing to strike the decla- 
ration from the files, it being unauthorized by the writ. 

2. Inrendering judgment on an insufficient declaration. 

3. In rendering a judgment not authorized by the decla- 
ration. 





T. J. Juper, for the plaintiff in error, contended, that it 
was not of universal application, that a variance between the 
writ and declaration must be pleaded in abatement—but that 
the court would, on motion, where there was. a departure 
from the writ, direct the execution to be taken from the files. 
He cited 1 Ala. 74; id. 525; 3 id. 154; 4 id. 118. 


Warts, contra.—The variance between the writ and de- 
claration, can only be taken advantage of by plea in abate- 
ment. 9 Porter, 195; 3 id. 741. 

The judgment is aclerical mistake, which may be amend- 
ed here, at the costs of the plaintiff in error. 1 Ala. 205. 

The motion to take the declaration from the files, was ad- 
dressed to the discretion of the court, and is not revisable. 
9 Porter, 136. See also 7 Ala. 788, 829. 


ORMOND, J.—T he motion to strike the declaration from 
the files, for a variance between that and the writ, was ad- 
dressed to the discretion of the court below, and cannot be re- 
vised here. 'The appropriate mode of taking advantage of 
such an omission, or defect, is, by plea in abatement, if that 
is not done the court is not under an imperious necessity, of 
acting in this summary way. 

The omission in the declaration, to insert the name of one 
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of the plaintiffs, could, as already observed, have been taken 
advantage of by plea in abatement, or afterwards upon the 
trial of the cause, by an objection to the admissibillty of the 
evidence for the variance between the note declared on, and 
the one offered in proof. But when the defendant, as in this 
case, permits judgments to be taken by mé/ dicit, all such cle- 
rical omissions, or mistakes, are cured by the statute of jeo- 
fails. That statute declares that ‘“‘ No summons, writ, dec- 
laration, return, process, judgment, or other proceedings, shall 
be abated, quashed, or reversed, for any defect or want of 
form, &c. &c., or any mistake in the christian name, or sir- 
name of either party, sum of money, §c., in the declaration, 
or pleading, the name, sum, &c. being right in any part of the 
record, or proceedings ; and may at any time, permit either 
of the parties to amend any defect in the process, or plead- 
ings, upon such conditions as the said courts respectively shall, 
in their discretion, and by their rules prescribe.”” (Clay’s D. 
321, $ 50.) 

The obvious and acknowledged design of this healing sta- 
tute, was to extirpate all unnecessary litigation, by authoriz- 
ing the amendment of any mistake of form, which was dis- 
tinctly pointed out, in the process or pleadings, whilst the 
cause was in progress. If the opposite party lies by,-and per- 
mits a judgment to be rendered, he cannot be heard after- 
wards to object toa matter of form, which was amendable, 
whilst the cause was in fierit. After judgment, the statute 
amends all defects of mere form, if the entire record furnish- 
es the means of doing it. : 

In this case, if the objection had been taken in the Court 
below, it could have been amended, so as to make the decla- 
ration correspond with the writ, it being evidently a mere 
clerical omission. It cannot be taken after judgment. 

Let the judgment be affirmed. 
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BABCOCK v. HUNTINGTON. 


1. A package containin¥ a deposition taken in Texas, upon which is a cer- 
tificate purporting to be made by the post master at Richmond, Texas, 
to the effect that it was deposited in his office by one of the commission- 
ers, which is post-marked, Richmond, Texas, the word ship printed on the 
envelope, and addressed to the Clerk of the Circuit Court of Dallas coun- 
ty, Cahawba, and also post-marked New Orleans, if the package reaches 
its destination without any mark of violence, it is prima facie evidence 
that it was fairly transmitted. 

2. One who had purchased a slave, paid the principal part of the purchase 
money, and afterwards rescinded the contract, and retained possession of 
the slave by a contract of hire, is a competent witness for the vendor, ina 
suit by him against one who purchased the slave at a sale by execution, as 
the property of the witness. His*competency does not depend upon the 
fact of the vendor having repaid the purchase money, upon the rescission 
of the contract. 

3. What was said or done by either party, upon the rescission of the cou- 
tract, is a fact, and may be proved as such, when the fact of a rescission 
comes in question. 


Error to Dallas Circuit Court. 


Trover by the-defendant, against the plaintiff, for the con- 
version of a slave. 

Upon the trial, as appears from a bill of exceptions, the 
plaintiff produced and offered to publish, a packet, containing 
a deposition received by the clerk, through the post office at 
Cahawba. Upon the envelope was an indorsement, purport- 
ing to be made’by the post master at Richmond, Fort Bend 
county, Texas, to the effect that the package was deposited 
in the post office at that place, by one of the commissioners. 
It was post-marked, ‘“‘ Richmond, Fort Bend county, Texas,” 
and addressed to the Clerk of the Circuit Court of Dallas 
county, Cahawba. The word “ship,’’ was printed on the 
envelope, and the post-mark of the New Orleans post office 
stamped. Both the post-mark at Richmond and at New Or- 
leans bore the date of 184 . There was no other evidence 
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of the mode of transmission. The defendant objected to the 
publication of the testimony, which the court overruled, and 
he then objected to the reading of it, which the court also 
overruled, and he excepted. 

The deposition was made by one Stephen Miller, and the 
slave in question had been sold under execution, as* his _pro- 
perty, and purchased by the defendant. Mliller proved, that 
some time previous to the sale, a conditional sale of the slave 
had been made to him by the plaintiff, the terms of which 
were, that no title was to vest in him, until he had completed 
the payment. That the condition not having been complied 
with, the bill of sale was delivered up to plaintiff, and the sale 
cancelled. That after this rescission, the slave remained in 
the possession of Miller, on a contract of hire, until he ab- 
sconded. ‘This was all previous to the levy, or sale of the 
slave. The defendant moved to exclude the testimony, 
which motion the court overruled and he excepted. 

One Borden, a witness for the defendant, testified that a 
bill of sale, absolute in its terms, was made by the plaintiff to 
Miller, and which was produced in evidence, and conveyed 
the slave for the consideration of $450, was about a month or 
six weeks before Miller absconded, brought to witness by 
Miller, and the plaintiff—that they stated that Miller not hav- 
ing paid all the purchase money, was not entitled to it, and 
wished to deposit it with witness, who had been the agent of 
the plaintiff to receive hire for the slave. At the time of 
these statements, the slave was in possession of Miller—the 
defendant was not present. 

The counsel for the defendant moved to exclude from the 
jury, the declarations of Miller, which was refused, and he 
excepted. : 

‘There was evidence tending to show, that ‘the slave re- 
mained in Miller’s possession from the time of his purchase 
until he absconded, controlling him as his own, and was re- 
puted to be his owner. Also, that Miller had paid all the 
purchase money but seventy or eighty dollars, and that Mil- 
ler had obtained possession of the bill of sale by mistake. A 
knowledge of all these facts was brought home to the de- 
fendant before he purchased. 

‘The court charged the jury, that if they believed, that the 
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contract between the plaintiff and Miller, was, that the title 
of the slave should not pass out of the plaintiff, until the pay- 
ment of the whole of the purchase money—and if it had not 
all been paid, and the contract was rescinded before the levy 
and sale of the slave under execution, or before any lien at- 
tached, that then, although the proof might show that the 
whole of the purchase money, except seventy or eighty dol- 
lars, had been paid, the plaintiff was entitled to recover the 
value of the slave. To this charge the plaintiff excepted, 
and now assigns all these matters as error. 


R. Sarrotp, for plaintiff in error, contended, that the de- 
position was improperly received, and that there was no gua- 
ranty against fraud, and imposition, in the mode here adopt- 
ed for its transportation from Texas. 

That the witness, Miller, was incompetent from interest, 
being directly interested to sustain the title of the plaintiff, 
as otherwise he could not recover from him, the purchase 
money paid on account of the slave. [3 Phil. Ev. C. & H. 
Notes, 1531-36 ; 6 Paige, 76.] 

T e declarations of Miller, were improperly received, not 
only because it contradicted the deed, but also , because twee” 
was evidently collusive. “ 

The charge ofthe. Burt “wan manifestly wrong. _ Conced- 
ing that his title was @onditional, such as it was, it was lia- 
ble to be sold for his debts. [2 Stew. 276.] 


G. W. Gaye, contra, cited, 1 Ala. 660; 3 Id. 123, 440; 
4 Id. 336. 


ORMOND, J.—Our statutes authorize the taking of depo- 
sitions asa mode of adducing testimony, but there is no sta-~ 
tute, or rule of court prescribing the mode of transportation, 
when the deposition is taken at a distant place. As it would 
be exceedingly inconvenient, and expensive, to send a special 
messenger, the mail has been adopted as a proper mode of 
conveyance, and when the package bears the post mark of 
the U. S. mail, and no marks of violence appear on the en- 
velope, our practice has been to consider it as prima facie ev- 
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idence, that it was in the condition in which it came from the 
hanps of the commissioner. 

In the case of Innerarity v. Mims, 1 Ala. 665, the question 
was presented as to the proper mode of bringing a deposition 
to the notice of the court, taken beyond the limits of the U. 
States. It was there held, that it would be sufficient for the 
commissioner to certify upon the deposition, that he had 
placed it on board some vessel, naming it, destined to some 
place in the United States, or in some post office, to be sent 
by mail, to some post office in the U. States, and if it came 
to hand post-marked accordingly, the presumption, in the ab- 
sence of proof to the contrary, would be, that the statement 
was true. 

In this case, the post-master in Texas, has certified that he 
received it from the commissioner. It bears the post-mark of 
his office, and that of the post-office at New-Orleans, and ar- 
rives according to its direction at the post-office in Cahawba, 
without any marks of violence, or any circumstance attend- 
ing it, calculated to awaken suspicion of unfair dealing. In 
our opinion, this is sufficient evidence, prima facie at least, 
that the deposition has been fairly transmitted. The evi- 
dence of its fairness is such, as would be acted on without 
doubt, in any of the ordinary transactions of life, and we can 
perceive no reason, in the absence of a°positive regulation re- 
quiring the observance of particular forms, why it should not 
also be acted on in courts of justice. In our opinion, the 
mode of certifying the deposition in this case, is quite as sa- 
tisfactory as the mode indicated in the case referred to. 

We will take notice of the usual mode of intercourse be- 
tween this and other countries, and if it is by vessels, the pre- 
sumption is, that the post-master of the foreign country, 
places it on ship board, and on the arrival of the ship at its 
place of destination, it will by the proper officer be again put 
in the post-office, which will be indicated by the post-mark 
at that place. 

That this letter was designed to be transported in part by 
sea, is indicated by the word “ ship,’ marked upon it; and 
we judicially know, that from Texas to New-Orleans, the 
usual route is by water. (See the case already referred to, 1 
Ala. 665.) 
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The objection to the witness Miller, rests upon the ground 
of interest. The facts that he deposed to, were, that he had 
purchased the slave in question from the plaintiff, and had 
paid the principal part of the purchase money, when he and 
the plaintiff agreed to rescind, and did rescind the contract, 
after which, and until he left the country, he hired the negro 
from the plaintiff. After this, the negro was sold under ex- 
ecution against him, and purchased by the defendant. He 
is supposed to be interested, because, if the plaintiff does not 
succeed, he will not be able to recover back the purchase mo- 
ney he had paid the plaintiff before the rescision of the con- 
tract. 

The answer to this, is, first, that-it does not appear that 
the plaintiff has not paid him already ; such would be the 
natural presumption, in the absence of proof. But secondly, 
if he still owes him the money, he cannot avoid the payment 
of it, because the slave has been sold for the payment of Mil- 
ler’s debts. Surely, it would be no answerto Miller, sueing 
for his debt, that a stranger had seized the property of Hun- 
tington, and appropriated it to the payment of a debt Miller 
owed a third person. If, as the argument supposes, he still 
owes Miller the four hundred dollars, he cannot avoid the pay- 
ment of it, by.the payment of a debt Miller owes another, ei- 
ther voluntarily or involuntarily, by a trespass committed on 
him. 

It might, indeed, perhaps, well be doubted, whether he 
had not an interest directly adverse to the party calling him. 
The effect was to discharge a debt, which he owed, by the 
sale of the slave; andif this sale is declared invalid, it might 
subject him, to an action, at the suit of the purchaser, for 
the recovery of the money, as so mtich paid to his use. Be 
this as itmay, he certainly had no legal interest in swearing 
in favor of the plaintiff, and if from his condition, he may be 
presumed to have a bias in favor of either, it would go to his 
credit. 

The objection to the testimony of Bowden, is, that it re- 
lates to the declarations of Miller. The declarations, here 
referred to, is the conversation, which took place at the time 
of the rescision of the contract. This is, properly speaking, 
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afact. It is difficult to imagine, how the rescision could be 
established, but by proving what the parties said, and did, 
when it took place, and as it regards the hiring of the slave 
by Miller, the witness says he was the agent of the plaintiff. 
If however they are considered as the mere declarations of 
Miller, being declarations in regard to his title to property 
then in his possession, and made against his interest, they 
would be admissible. [Willes v. Farley, 3 Carr. § P. 395; 
Garey v. Frost & Dickinson, 5 Ala. 640; Bliss v. Winston, 
1 Ala. 344, and many subsequent cases] 

We need not enter upen the enquiry, whether it was ad- 
missible to prove, that the bill of sale though absolute in its 
terms, was intended to be conditional, and that the title was 
to remain in the vendor, until the purchase money was paid, 
because it seems to us wholly immaterial. Whether the sale 
was absolute, or conditional, if it was cancelled before the 
lien of the execution attached, under which the defendant 
claims as purchaser, he has no interest in the question, as in 
either event he could not derive title through the execution. 

This transaction has certainly a very suspicious appear- 
ance ; but with the bona fides of the matter, we have no con- 
cern ; that was exclusively for the consideration of the jury. 
If the contract between Miller and the plaintiff was in fact 
rescinded, the title to the slave immediately revested in the 
plaintiff; and if he was then and still remains indebted to 
Miller, for the purchase money which had been paid previous 
to the rescission of the contract, that could not affect his title 
to the slave, or subject it to the payment of Miller’s debts, un- 
less whilst he owned it, a lien had been acquired upon it, a 
question upon which the jury have passed. 

This was the law, as given by the court to the jury, and 
its judgment must therefore be affirmed. 
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WHETSTONE v. THE BANK AT MONTGOMERY. 


1. The decision in the case of Crocheron v. The Bank at Montgomery, 5 
Ala. 251, reconsidered and affirmed. 

2. A witness who is a director of a bank, cannot be asked whether the other 
directors of the bank and himself, knew with what intention a rail road 
company issued certain bills or notes. 


Error to the Circuit Court of Montgomery. 


Morton by the Bank for judgment against the plaintiff in error, 
as indorser of a bill of exchange for $4000, and judgment for the 
Bank. 

Upon the trial, as appears by a bill of exceptions, the de- 
fendant read to the jury, the second section of the charter of the“ 
Montgomery Rail Road Company—a communication from Chas. 
T. Pollard, its President, dated 28th February, 1838—the report 
of acommittee of the Directors of the Bank, dated 7th March, 
1838, upon said communicatidn—a contract between the Bank 
and the Rail Road Company, made shortly after the report was 
adopted by the Bank—the remonstrance of certain Bank Com- 
missioners, addressed to the President and Directors of the Bank 
—the report of a committee of the Directors upon the remon- 
strance, and certain engraved notes or bills, resembling ordina- 
ry bank notes or bills, used for circulation, issued June, 1838, un- 
der the seal of the Montgomery Rail Road Co., in sums of three 
and and twenty‘dollars respectively, issued by the Rail Road Co. 
payable twelve months after date, to divers persons respectively, 
at said bank, signed by N. E. Benson, as Secretary, and Charles 
T. Pollard as President ; and proved that the notes and bills were 
engraved at an expense of not less than $500, the blanks being 
filled up with a pen. These papers were read from a printed 
pamphlet, by consent, and made part of the bill of exceptions. 

It was also proved by Pollard, that the communication, report, 
contract, &c. related to the same transaction—that the notes, or 
bills read to the jury, issued by the company, were the « bills of 
credit,” « notes,” « bills,” « promissory notes,” and « paper of the 
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company,” referred to in the said communication, repor t, and 
contract—that the notes, bonds, or bills, were issued in no in- 
stance, except to pay debts due by the company, and then only 
to their creditors. ‘That the notes or bills were made payable to 
the creditors respectively, who were bona fide creditors, for 
work and labor done and materials furnished. 

The defendant proved by the cashier of the Bank, that the 
notes of the Rail Road Company, were received by the Bank in 
payment of the debts due the Bank from its debtors, and did not 
receive any from «the company—that these notes were the only 
consideration for the bill sued upon, and certain other bills, dis- 
counted by the Bank at the same time. That the Wetumpka 
and Coosa Rail Road Company, made several applications to the 
Bank for a large loan, which the Bank rejected. That the same 
company, then requested the loan of $20,000 in the notes or bills 
of the Montgomery Rail Road Co., which the Bank had in its 
vaults, stating that it would answer them as well as Bank paper ; 
and that accordingly the loan was made onthe security of bills 
drawn by individuals of the company. 

He further proved, that the Bank, before it received the notes 
of the Montgomery R. Road Co. in payment of debts, was se- 
cured against loss, by promissory notes deposited with it by the 
Rail Road Co. and also by a mortgage upon the road and its fix- 
tures. 

The defendant further proved by Silas Ames, that he was a 
Director of the Bank in the year 1838, and proposed to ask him, 
whether the Directors of the Bank knew that the paper which 
was to be issued by the Rail Road Co. under the contract with 
the Bank, was intended by the Company as current Bank bills, 
or as a circulation in the community. The plaintiff objected to 
the question, and the court sustained the objection. 

The defendant then proved, that the notes of the company cir- 
culated as money in the community, sometimes at par, and some- 
times under par in small amounts. It was also in proof, that the 
plaintiff did not receive the Rail Road notes on deposit, and that 
at the time of the arrangement between the plaintiff and the Rail 
Road Co., the latter was greatly embarrassed, but in consequence 
of the arrangement was enabled to resume the work, and carry 
it on to its completion. 

This being all the testimony, the court charged the jury, that 
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they must consider all the facts and circumstances before them 
and ascertain the intention with which the Montgomery Rail R 
Co, issued the said notes or bills. That the question of intention 
was a matter peculiarly for their determination—if they, were 
convinced that the Rail Road Co. issued these notes, or bills, to 
pay their debts, and at the same time to circulate in the commu- 
nity as current bank bills, and if the Bank knew they were so is- 
sued, then if they were the consideration of the bill sued on, they 
must find for the defendants, unless they were satisfied by affir- 
mative proof that the Bank had received the notes, or bills, of the 
Rail ‘Road Company in a regular business transaction, from a 
bona fide holder, who had received them without knowledge of 
the intefition to circulate them as money. That if the Bank so 
received them, or from one who had received them from some 
bona fide holder, ignorant of such intention to circulate them as 
money, they must find for the plaintiff. 

The defendant prayed the following instructions: 1, That 
though the creditors of the Rail Road Company, to whom the 
Company paid these notes, or bills, did not know they were in- 
tended to circulate as money, yet if they were received by the 
Bank from one who knew they were issued by the Company to 
circulate as money, and were received by the Bank under the 
contract to circulate them as money,they must find for the defend- 
ant; which the court refused. 

2. That the communication of the Rail Road Co, to the Bank 
—the report of the committee of the Directors of the Bank upon 
that proposition, the contract between the Bank and the Rail 
Road Company, if founded upon the said communication and re- 
port, together with the report of the committee of the Directors 
upon the remonstrance of the Bank Commissioners, and the form 
and appearance of the notes or bills of the Rail Road Co., are 
sufficient evidence that the Bank knew that the notes and bills 
of the R. Road Co. were issued to circulate as money, and that no 
recovery can be had on this bill, if the R. Road Co. notes formed 
its only consideration ; which the court refused to give. 

3. That if the communication, report, contract, and other facts 
and circumstances set out in the preceding prayer, were sufficient 
to put the plaintiff on inquiry, to ascertain the intent with which 
the Rail Rgad Co. issued these notes, or bills, and if the notes or 
bills were issued to pay debts, and circulate as money, and form- 
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ed the consideration of the bill sued on, they must find for the de- 
fondant; which the court refused. 

4. That ifany thing contained in any of the papers, or docu- 
ments read to them, or the form or appearance of said notes, or 
bills, was calculated to cause the plaintiff to suspect, or believe 
that the notes or bills were issued, as well to circulate as money 
as to pay debts, then the plaintiff was bound to inquire into the 
intention with which they were issued, and if the purpose was to 
circulate them as money, as well as to pay debts, and they form- 
ed the consideration of the bill sued on, the plaintiff could not re- 
cover. 

5. That if the words “promissory notes,” used in the first, 
fourth, and eighth paragraphs of the contract between the Bank 
and the Rail Road Co., and the word * bills,” in the fifth para- 
graph, mean the same thing, or were intended to apply to the 
same papers, or issues of said Company, then said contract and 
the notes, bills and bonds, of the Company, issued pursuant to 
the contract, were utterly void ; and if these bills, or notes, consti- 
tuted the consideration of the bill sued on, they must find for the 
defendant ; which the court refused. 

6. That if the communication of Pollard, the report of the 
Bank Directors, founded upon it, and the contract between the 
Bank and the company, form parts of an entire transaction, be- 
tween the Bank and the Rail Road Company, or that the contract 
-was founded upon the communication and report, and that the 
terms “ promissory notes,” and bills, contained in the contract, 
mean the same thing, as the words « bills of credit,” in the said 
communication, and the words « bills,” “notes,” “ paper of the 
company,” in said report—then the said contract between the 
Bank and the Company, was void ; and if the bill sued upon, was 
received by said Bank, in consideration of said notes, bills or 
bonds of said company, issued in pursuance of said contract, to 
circulate as money, they must find for the defendant ; which the 
court refused. 

7. That if the Rail Road Co. stated to said Bank, that the 
Company proposed to issue their notes, or bills, in payment of 
debts due by the Company, and to circulate as money—that the 
Bank agreed to receive the notes in payment of debts due to said 
Bank, and pay out the same as circulation—that said Company 
then issued their notes, bills or bonds, bearing the form and simil- 
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itude of bank notes for circulation—that in pursuance of said 
contract, the Bank received said bills, bonds or notes, and that 
said bills, bonds or notes constituted the consideration of the bill 
sued on, then they must find for the defendant; which instruc- 
tion the court refused to give. 

8. That ifthe Rail Road Co. issued their notes, bills or bonds, 
to pay their debts and circulate as money, that said bonds, notes, 
or bills, bore the similitude of ordinary bank bills, used as circu- 
lation—that the said bonds, bills, or notes, were received by the 
said bank, with the intention to issue them as a circulation a- 
mongst the people, and that said bonds, bills or notes, constitut- 
ed the consideration of the bill sued upon, they must find for the 
defendant; which the court refused. To all which the defend- 
ant excepted. 

Judgment being rendered against him, he now ‘assigns for 
error— 

1. The refusal to permit the witness, Ames, to answer the 
question propounded to him. 

2. The charge given to the jury. 

3. The refusal to charge as moved for. 


Pryor and Hayng, for plaintiffin error. The witness, Ames, 
should have been required to answer the question, which was 
not, what the intention of the Rail Road Co. was, in emitting the 
the paper, but whether the Bank had knowledge of any such in- 
tention This was a fact, susceptible of a definite answer. Ifit 
be said the contract of the parties was the best evidence of their 
intent, then the charges moved for should have been given. 

The instruction given to the jury was clearly erroneous, and 
calculated to mislead them, as there was no evidence of the in- 
tent with which the notes were emitted. It was also erroneous 
in the assertion that there could be innocent holders of paper not 
negotiable, so as to shut out an inquiry into the consideration. 
[2 Gall. 560.] 

Since the act of 1837, the title to a promissory note, can only 
pass by indorsement—and the fact that they were not indorsed 
was notice. 

The form and appearance of the notes was such, that no one 
could take them without actual, or constructive notice that they 
were intended to circulate as money. [12 Pick. 545; 14 Pet. 
318; 1 Hill, 11, 17; 2 Ib. 241; 9 Paige, 471; 4 Hill, 442.] 
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All the instructions prayed for ought to have been given, be- 
cause it was the duty of the court to construe the written evi- 
dence, which was clear and explicit, and in accordance with the 
opinion of this court, when this question was here before. [5 
Ala. 251.] 

The payment of the Rail Road notes on the discount of this 
bill of exchange, was merely the consummation of the contract 
made by the Bank with the Company, by which it agreed to re- 
ceive and give circulation to its notes, and having received them 
with this intent, the notes in the hands of the Bank were void, 
without reference to the contract, and could not form a valid con- 
sideration for any contract. For a- case expressly in point, see 
2 Hill, 451, 458. 

The notes having been illegally issued, were not binding on 
the Rail Read, and were void in the hands of all who knew of 
the illegal intent, and of this the form of the bill was sufficient to 
show they were intended to circulate as money, and the Compa- 
ny was not estopped from making this defence. [8 G. & J. 
248.] 

It is a general principle, applicable to all contracts, that what- 
ever may be fairly inferred from its terms, is in judgment of law 
contained init. [14 Wend. 114; 5 Hill, 147; 10 Bing. 107; 7 
Wend. 34; 7 Port. 497; 2 Ala. Rep. 425; Ib. 451; 1 Ib. 160, 
436,] 

They also cited 9 Porter, 39, 67; 1 Ala. 607,622; 4 Peters, 


410. 


Exvmore and Beuser, contra. There is no variance in the 
testimony now, and when this case was here before, and the 
charge of the court is in direct conformity with the opinion of this 
court. [5 Ala. 251.] 

The Bank having under its contract received these notes in 
payment of debts, could have recovered them from the R. Road 
Co., as their contract with the R. Road Co. was to receive such 
notes only as the Company could lawfully issue, and having ex- 
changed this paper, for that of the defendant, may recover from 
him. [9 Peters, 378.] 

But if the contract between the Bank and the Rail Road Co. 
was illicit, it is no defence to the defendant. [3 Rand. 136; 8 
Wheaton, 349 ; 2 Ala. 486; 9 Mags. 423; 16 Id. 94; 10 Peters, 
344] 
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The true test, whether a demand connected with an illegal 
transaction is capable of being enforced at law, is, whether the 
plaintiff requires any aid from the illegal transaction to establish 
his case. [7 Taunton, 426; 2 Marsh. 542; 1 Caine’s, 104; 6 
Ohio, 21; 11S. @ R.164; 15 Eng. C, L. 559; 3 Vesey, 612; 1 
H. & M. 577; 3 Dess. 135.] 








ORMOND, J.—In the Bank of Montgomery v. Crocheron, 5 
Ala. 251, we considered the principal questions presented by the 
record in this case. There, as in this case, the controversy grew 
out of a contract entered into between the Bank at Montgomery 
and the Wetumpka and West Point Rail Road Company, by 
which the former agreed to receive in payment of debts, and put 
into circulation, such bonds, or notes, as the Rail Road Compa- 
ny might lawfully issue. ‘The Bank accordingly received some 
of the paper emitted by the Rail Road, and again loaned it out in 
the purchase of bills of exchange, upon one of which this suit is 
brought, and the payment resisted, upon the ground, that the 
contract between the Bank and the Rail Road was illegal. 

In the case referred to, this court held, that the contract was 
not illegal upon its face, as it only stipulated, that the Bank should 
receive such bills, or notes, as the Rail Road Company might 
lawfully issue under its charter. But if this contract was a mere 
contrivance to aid the Rail Road Company in evading the prohi- 
bition contained in the proviso to the second section of the char- 
ter, forbidding it to “emit any notes or bills for circulation,” it 
would be unlawful, and would vitiate a contract made by the 
Bank, of which the paper of the Rail Road constituted the con- 
sideration. : 

It was then the intention with which this contract, between 
the Rail Road and the Bank, was entered into, by which its le- 
gality was to be ascertained, and this was a question of fact, to 
be determined by the jury, taking into consideration all the facts 
of the case. It was because the court undertook to pass upon 
this intent,as matter of law, apparent upon the contract, that 
the case referred to was reversed in this court. Its aspect is 
not materially changed in this case. An analysis of the numer- 
ous charges moved for, developes the same effort, to withdraw 
the consideration of the intent from the jury, and by grouping 
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together the attending circumstances, to get the opinion of the 
court as matter of law. 

Thus the communication of the President of the Rail Road to 
the Bank, proposing to enter into the contract—the report of the 
directory of the Bank upon the proposition—the report of the di- 
rectory of the Bank in answer to the remonstrance of the exam- 
ining committee appointed by the executive, and the appearance 
of the paper of the Rail Road, are all presented in various forms, 
and the court asked to instruct the jury, either that if these facts 
existed, they must find for the defendant—or that they were suf- 
ficient to put the Bank upon inquiry, as to the true character of 
the paper of the rail road—or affected the bank with notice of its 
true character, in either of which events it could not recover, if 
the rail road paper was in fact illegally issued. 

A very slight examination will show, that none of these facts 
here relied on, took the case out of the rule laid down in 
his court, in the case already referred to—that it was a 
question of fact, as to the intention of the contracting par- 
ties. The proposition of the rail road company, and the an- 
swer of the Bank acceding to it, were consummated by the 
contract, which was afterwards made, and in which they are 
all merged. How far they might be looked to, to explain 
an ambiguity in the contract, is not a question here. It is 
not contended that the contract is ambiguous, but it is insisted 
in the charges moved for, that they demonstrate its true mean- 
ing. Not that they are facts, from which the jury might ascer- 
tain the inducement to the contract, and infer the intention of the 
parties toit, but that the existence of these facts, in law, ascer- 
tains the intent. ' 

It is doubtless the province and the duty of the court,to expound 
all written instruments of evidence when called on to do so, and 
to determine the intention of the parties, from the language em- 
ployed by them, and that this court has done, in regard to this 
contract, in the case so frequently referrred to. The accompa- 
nying facts here referred to, preceding the contract, might be 
very persuasive with a jury, as to the true intent of the parties in 
entering into it; but as they are not a part of the contract, and 
do not necessarily indicate what the intention was, it was not 
the province of the court to pronounce upon their effect as mat- 
ter oflaw. They were peculiarly questions of fact, for the con- 
sideration of the jury. 
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The correspondence between the directors of the Bank, and . 
the examining committee appointed by the executive, took place 
subsequent to the making of the contract, and if entitled to any 
weight at all, can only be considered as admissions on the part of 
the Bank. Itis true that the directory do contend, that the rail 
road company had the right to emit its obligations for the pur- 
pose of-cifculation, ifissued by it in payment of its debts, but it 
by no means follows from this argument of the directory, that 
when the contract was made,the bank not only intended to affirm 
the existence of this power, but also intended to aid the rail road 
company in carrying it into effect. However strong the infer- 
ence may be, from this admission, that what the Bank supposed 
the rail road company might lawfully do, it intended by its con- 
tract to aid it in doing, it is not sucha necessary consequence as 
to be matter of law, which the court can pronounce. It is not 
an admission of the intent, with which the contract was made, but 
is what it purports to be, a defence of the contract after it was 
made. 

As to the appearance of the paper issued by the rail road com- 
pany, resembling bank notes, it would doubtless be a strong ar- 
gument of the intention of the rail road company to make their 
paper circulate as money, yet unless the bank participated in 
this unlawful design, it would not be affected by the act of the rail 
road. Nor, as was held by this court, would the appearance of 
the bill affect any one, who might receive it, with notice of the 
unlawful intention, or put them upon inquiry as to the purpose,or 
design of the emission, 

These remarks apply to all the charges moved for, except the 
first, which, under different aspects, and modifications of the facts, 
present substantially the same question- 

We come now to consider the effect of the charge given by 
the court, and the first charge refused. 

It is clearly established, that no court will lend its aid to one, 
who founds his action upon an illegal or immoral act. Ifthe con- 
tract sought to be enforced is malum in se, or forbidden by sta- 
tute, no court will aid in enforcing it. As, therefore, the emission 
of paper by the rail road, to circulate as money, was contrary to 
the charter, any one aiding in the unlawful design, and being thus 
particeps criminis, could not recover of the rail road company. 
But although the legislature may have forbidden the doing a 
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particular act, a party not privy to it, or involved in the guilt of 
the transaction, may recover of the guilty actor, unless the le- 
gislature, from considerations of public policy, has declared the 
act itself void, as in the case of usury,and gaming. In these ca- 
ses the security itself is contaminated, by the guilt of the transac- 
tion, and is void in the hands of an innocent holder for value. 

In this case, as the legislature has not thought proper ‘to de- 
clare the obligations of the rail road void, though illegally issued, 
they will not be so in the hands of an innocent holder. To hold 
otherwise, wauld be to enable the rail road company to profit by 
its own violation of the law, and to make the penalty fall upon 
the innocent. [Faikney v. Reynous, 4 Burr. 2069; Lightfoot v. 
Tenant, 1 Bos. & P. 552; Seidenbender v. Charles, 4 S. & R. 
159; Bayley v. Taber. 5 Mass. 286; Biddis v. James, 6 Binn. 
321.] 

The more difficult question, arising out of the charge of the 
court, given to the jury, and the first charge refused, remains to 
be considered. It may be conceded, for the purposes of this 
case, that if the bank co-operated with the rail road company in an 
unlawful emission of the paper of the latter, with the intent to aid 
in its circulation as money, the paper so issued would be void in 
its hands, no matter how it was received. But this question is 
not presented upon the record. From the manner in which the 
charge is given.to the jury, they were not instructed to inquire 
whether the bank participated in the unlawful act of emitting this 
paper as a circulating medium, but it is the “knowledge” of the 
bank of such unlawful emission, which they were instructed would 
prevent a recovery, unless the paper of the rail road given in ex- 
change for the bill in suit was received in a regular business trans- 
action, from a bona fide holder. In this we think there was no 
error. ~ The knowledge of the bank, of the illegal character of the 
emission, is entirely consistent with the entire absence of any 
co-operation on the part of the bank, with the rail road in the vi- 
olation of the law. We have already seen that a bona fide hold- 
er could maintain a suit against the rail road on the paper, and 
this right he could transfer to any one, not implicated in the guilt 
of the original transaction. 

If the banks instead of negotiating this paper, by exchanging it 
for the bill in suit, had brought suit against the rail road, upon 
what grounds could a recovery have been resisted? Ifthe bank, 
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in order to recover, had been compelled to rely upon an illegal 
contract, the case would have been very different. The contract 
by which it acquired the paper, was perfectly legal, having re- 
ceived it in payment of debts, and the knowledge which it had at 
the time, (if such was the fact,) that the paper had been illegally 
emitted, could not avail the rail road company. This point was 
thus ruled in Farmer v. Russell, 1 B. & P. 297. It was there 
held, that money paid to one for the use of another, upon an illegal 
contract, could be recovered by the person for whose use it was 
paid, upon the ground that his action was not founded upon the il- 
legal contract. See also, Tenant v. Elliott, Ib. 3,and Faikney v. 
Reynous, Burr. 2069. In all these cases, there was a full know- 
ledge of the illegal act, but as the plaintiffdid not deduce his title 
through the illegal act, he was permitted to recover. 

The case of Smith v. Strong, 2 Hill, 241, and The Bank of the 
United States v. Davis, Ib. 451, have been strenuously urged upon 
us, as conclusive of this case. The first of these cases, was by 
an indorsee, against the indorser, of a bill of exchange issued by 
a bank, contrary to a law of the State of New York. The part 
of the case supposed to be analagous to this, is that part of the 
opinion of the court, which holds, that if the indorsee, when he 
took the bill, knew of its illegality, he could not recover of the in- 
dorser. This question, it will be observed, was between the 
parties to the illegal contract—they were both privy to, and aid- 
ing in the violation of a public law, and it therefore falls directly 
within the principle of the cases referred to, inthe preceding part 
of this opinion. 

In the other case, the Pennsylvania Bank of the United States, 
had discounted a bill, with the paper of the old U.S. Bank, and 
the question was, whether these bank notes, thus put into circula- 
tion, had been received by the bank, putting them into circulation, 
in payment of debts, or had been procured by it, from the old bank 
for the purpose of being again.re-issued. In the latter case, as the 
notes of the old bank could not, after-the expiration of its charter, 
be re-issued, in judgment of law they were of no value, and no re- 
covery could be had on the bill. The-court held that the defend- 
ant must show this affirmatively, and as the testimony of the 
cashier left the matter in doubt, there could be no recovery. 

Upon this case we remark, that it differs from the one at bar, 
in this important particular, that the notes of the rail road, though 
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issued by it illegally, were not necessarily of no value, but would 
be valid in the hands ofa bona fide holder. Further,that it shows 
that the affirmative of the proposition was held by the defendant. 
The only proof in the record, upon this point of the case, is, that 
the bank received the rail road paper in payment of debts due to 
it, and never reccived any on deposit, or acquired it in any other 
mode; and as the rail road company might lawfully emit its obli- 
gations in payment of debts, non constat that it ever received a 
rail road obligation, which was not Jawfully emitted by it. The 
charge was therefore, upon this point of the case, abstract, and 
the court would have been justified in refusing it altogether. 

To authorize the defendant to succeed in this action, because 
of the illegality of the consideration in the purchase or discount 
of this bill of exchange, he should have shown, that the bank, by 
the contract entered into with the rail road company, intended to 
aid, and assist the latter in the unlawful emission of its paper— 
that the paper was, pursuant thereto unlawfully emitted by the 
rail road company—and lastly, that the paper with which this bill 
was purchased, constituted a part of such unlawful emission. To 
maintain the illegality of this contract, these facts must all be 
proved affirmatively by the defendant, by evidence either positive 
or circumstantial, to be ascertained by the jury, and not as is as- 
sumed in most of the charges asked for, decided as matter of law 
by thecourt. We have been thus particular, in the hope, that the 
law as here laid down, will suffice for the decision of these cases, 
should any more exist undetermined. 

The question put to the witness, Ames, whether the directors 
ofthe bank knew that the paper which was to be issued by the 
rail road company, under the contract with the bank, was intend- 
ed by the company as current bank bills, or as a circulation in the 
community, was correctly refused. 

Evidence, to be competent, must consist of facts, of which the 
witness has personal knowledge, Ifthe question in this case had 
been, whether the witness, being a director of the bank, did not 
know what the intention of the rail road company was, in mak- 
ing the contract, it is difficult to conceive how he could have giv- 
en a legal answer to it, as his answer must necessarily have been 
either a deduction from facts known to him, from which he infer- 
red the intention of the rail road company, in the act in question, 
or he must have derived it from the information of the directors 
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ofthe rail road. The first would have been inadmissible, because 
it would have been reasoning to the jury, instead of stating facts, 
and the last would be at least mere hearsay, if not also, his own 
reasoning founded upon such hearsay testimony. 

But the question proposed, is more objectionable than this, as he 
is called on to state what others knew, as well as himself, of the 
intention of the rail road company. It is most obvious, that no 
answer which ingenuity can devise to this question, would have 
been competent. The other directors could not themselves have 
given their own opinions of the intention of another, in doing a 
particular act. Still less could another witness state, what opin- 
ion was entertained by them. 

The intention, or secret purpose of the mind,is usually mani- 
fested by the acts, and declarations of the actor, when the act is 
done, and may be, and most usually is, inferred by the jury, from 
the nature of the act, in connection with the surrounding circum- 
stances. It cannot be established by the reasonings, opinions, or 
inferences of witnesses. This question has been before consider- 
ed by us, and the same conclusion attained as in this case. [Bor- 
land v. The P. & M. Bank, 5 Ala. 546 ; Peake v. Stout, Ingoldsby 
& Co. 8 Ala.] 

Let the judgment be affirmed. 


CRAWFORD v. SLADE, ADM’R. 


1. A pending attachment for the same debt, cannot be pleaded in abatement 
of the writ, but to suspend further proceedings in the cause for the pre- 
sent. The prayer of the plea is, not that the writ be quashed, but “ whether 
the court will compel further answer.” 

2. The same object may be accomplished by a suggestion to the court of 
the pendency of such suit, which will thereupon suspend further proceed 
ings until the attachment suit is determined ; and this suggestion may be 
made after judgment rendered, when the court will direct a stay of execu- 

tion pending the attachment suit. 
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3. A demurrer to a plea in abatement, does not open the previous pleadings 
as it goes to the action of the writ, and does not reach the declaration. 








Error to the Circuit Court of Mobile. 


AssumpsitT on promissory note, by the defendant, as admin- 
istrator of Thomas Few, against the plaintiff in error. 

The declaration alledges the making of the promissory 
note sued on by the plaintiff in error, to James B. Slade, or 
bearer, for $730 90, negotiable’ and payable at the Branch 
Bank at Mobile, by whom it was indorsed to the plaintiff’s 
intestate, and alledges a promise by the defendant, to pay 
him the amount of the note, &c. 

To this plea the defendant in proper person, filed his plea 
in abatement, “that on the 16th April, in the year 1838, at, 
&c. he made and delivered the said promissory note, upon 
which the said action is founded, to one David Jones, late of 
the county aforesaid, and that on the 29th July, in the year 
1839, a writ of garnishment issued from the Circuit Court of 
the United States, in and for.the ninth judicial circuit, at the 
instance, and in the name of Waldron, Thomas & Co. com- 
manding the said William Crawford, to appear at the next 
term of the said Circuit Couft, to be holden in the city of 
Mobile, and answer on oath, what he was indebted at that 
time to the said David Jones, to whom. the said note was 
made and delivered, and to William S. Aubrey, lately trading 
under the firm of D. Jones & Co. ; that the said David Jones, 
the partner in the mercantile firm of D. Jones & Co. is the 
identical D. Jones, to whom the.said promissory note was made 
and delivered, and that he is the same David Jones, against 
whom, together with the said William S. Aubrey, the said 
Waldron, Thomas & Co. obtained judgment in the said Cir- 
cuit Court of the United States. And that upon that judg- 
ment the said writ of garnishment issued to the said William 
Crawford, and that the said writ of garnishment was served 
on the said defendant before the return day thereof, and was 
duly returned to the said court, and that the debt due from 
the defendant on the said note, was then and there attached, 
and placed in the custody of the law, and that the said gar- 
nishment and attachment are still pending and undetermined 
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in the said Circuit Court of the United States; and he fur- 
ther saith, that the said note was transferred to the said Thos. 
Few after its maturity, to wit: after the 20th October, 1838, 
all of which he, the said William Crawford, is ready to veri- 
fy, wherefore he prays judgment of the writ, and that the 
same may be quashed.” The plea was verified by affi- 
davit. 

To this plea the plaintiff demurred, and the court sustain- 
ed the demurrer, and required the defendant to answer fur- 
ther to the declaration, and issue being joined thereon, the 
jury found for the plaintiff, $1051 27, for which the court 
rendered judgment. 

The assignments of error are— 

1. The judguient of the court on the demurrer to the plea. 

2. The want of profert of letters of administration. 

3. In stating the liability of the defendant to arise from a 
promise to the plaintiff, when the note was assigned to the 
-intestate in his lifetime. 

4. The promise is not made to him as administrator, and 
is without consideration. 

5. In not alledging that the money was not paid to the in- 
testate in his lifetime. 

6. In rendering judgment for the amount of the note and 
interest, when it is shown by the plea that the debt was at- 
tached. 








W. Crawrorp, pro se, submitted an elaborate argument, in 
which he contended, that as the Circuit Court of the United 
States had jurisdiction to issue garnishee process, and as it 
had taken jurisdiction in this case, it could only be inquired 
into by an appellate court. That the Courts of the United 
States, though courts of limited jurisdiction, were not inferi- 
or courts in the common law sense of the term, and their 
judgments binding on all other courts, when brought in 
question collaterally. 


LeEssEsNeE, contra, relied upon the decision in the case of 
Crawford v. Clute § Mead, 7 Ala. 157, as authority that the 
plea was bad. In addition he insisted, that the conclusion of 
112 
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the plea was bad; as the plea sets up only a temporary disability, 
the prayer should have been, not that the “writ be quashed,” 
but that the suit remain without day, until, §c. [1 Com. 
Dig. Abatement, 137; 1 Chitty P. 450, 12 Modern, 400; 3 
Levinz, 208; 1 Lutw.-19; 1 Str. 521; 3 Inst. C. 18; 2 
Saund. 201, note 1.] 

The three succeeding assignments of error, do not appear 
to require any notice. As to the fifth assignment it is only 
necessary to say, that a demurrer to a plea in abatement, 
does not open the previous pleadings, unless the same matter 
could have been pleaded in bar. [1 Chitty P. 457; 1 Com. 
Abatement, I. 14, b. 143; Salk. 212; 2 Lutro, 1592 ; Carth. 
172; Willes, 478; 1 Bac. Ab. 182:] 

Conceding that this objection would have been good on a 
demurrer to the declaration. It is if defective aided by the 
verdict. [1 Chitty Pl. Id.; 1 Lord Raymond, 284; 1 Vent. 
119; 2 Rich. C. P. 293; 2Johns. 442; Ib. 283; 1 Day, 30; 
1 Wash. 89; 6 Com. Di. 254, $31.] 

The plea being disposed of by the demurrer, the facts there 
alledged cannot be noticed for any purpose. 


————— a 








ORMOND, J.—The principal question presented in this 
case, which arises upon the sufficiency of the plea in-abate- 
ment, was determined by this court in Crawford v. Clute & 
Mead, 7 Ala. 157, in which it was held, that such a plea as 
this was bad, because it does not show that the garnishment 
was properly sued out, by an allegation of those facts which 
authorize the clerk of the court to issue the process. 

The argument principally urged in support of the plea is, 
that although the Courts of the United States are courts of 
limited jurisdiction, they are not inferior courts in the sense 
of the common law, and that their judgments, though erro- 
neous for want of jurisdiction, are not void, until reversed by 
an appellate court, and until thus declared void, are binding 
on all other courts when coming in question collaterally. 

In our opinion, no question of jurisdiction arises, as we do 
not call in question the right of the Federal Courts to issue 
garnishee process, as a means of satisfying their judgments. 
Conceding that they have such power, it must be exerted 
according to the law of this State, and will be effectual, or 
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nugatory, according as the provisions of the statute law are 
observed, or disregarded. 'The fact that the process issued 
from the Circuit Court of the United States, can have no in- 
fluence upon the decision of the question. The inquiry 
would be the same, if it had issued from a court of co-ordi- 
nate jurisdiction, in the same State. In either case, the only 
question is, whether the attaching creditor has obtained a 
lien upon the debt, the solution of which depends upon the 
fact, whether the proceedings have been had pursuant to the 
directions of the statute. This is a question of fact, and not 
of jurisdiction, and conceding for the present, that the matter 
4s pleadable in abatement of the writ, not a case it is appre- 
hended can be found, in which it has been held, that the facts 
must not be alledged in the plea, showing that a lien exists 
upon the debt by virtue of the attachment. - . 

In Embree v. Collins, 5 Johns, 101, where the right to 
plead a pending attachment is admitted, no question arose 
upon the constituents of the plea, but all the reasoning of the 
court proceeds upon the ground, that ‘the attaching credi- 
tors had acquired a lien upon the debt, binding on the de- 
fendant.’’ Nor did any question arise in Brock v. Smith, 1 
Salkeld, 280, as to what the plea must alledge, nor indeed 
did the point arise in the case, whether such matter was 

_pleadable in abatement, though there is a dictum of Lord 
Holt, ‘that if the attachment only be before the writ pur- 
chased, it ought to be pleaded in abatement of the writ.” 

As to what should constitute a sufficient plea, all the au- 
thorities say that the plea must set out the proceedings in the 
attachment suit at large, and show that all the requisites of 
the custom have been complied with. See the authorities 
collated by Comyn, 1 vol. 726, Attachment, H. I., and Mor- 
ris v. Ludlam, 2 H. B. 362. In Fisher v. Lane, 3 Wilson, 
297, it was held, that a recovery in foreign attachment was 
no protection to the garnishee, unless the creditor had been 
notified of the pending attachment. ‘These decisions it will 
be observed, are made in reference to executed judgments in 
attachment, and @ fortiori must the same rule prevail, where 
no judgment has been obtained, and a lien only is asserted. 

If it be admitted that a pending attachment may be plead- 
ed in abatement, it by no means follows that it should be 
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pleaded in abatement of the writ. In general, a plea in a- 
batément gives a better writ, and in such a case, the appro- 
priate conclusion is, a prayer of judgment of the writ, and 
that it be quashed. But where matter can only be pleaded 
in abatement, and yet a better writ cannot be given, as the 
writ does not abate, the prayer of the plea is, “‘ whether the 
court will compel further answer.” [Com. Dig. Abatement, 
I. 136; 1 Chitty P. 451; Symonds v. Parmenter, Salkeld, 
1268. | 

Pleas which neither barred the action, or abated the writ, 
were well known to the common law; an example of these, 
is aid prayer in real actions. Excommunication was als 
pleadable to the disability of the plaintiff, but did not abate 
the writ, because the plaintiff might obtain absolution. [1 
Bac. 4 B. 2.] The parol demurrer, was also a plea of this 
description. All these, and others which might be named, 
did not abate, or destroy the writ, but merely suspended the 
action, until the temporary disability was removed. See for 
the classification of pleas in abatement, 5 Bac. Ab. Pleas 
and Pleading, 326, A., and 1 Com. Dig. 25, Attachment, 
B. 1. 

To this class, which does not abate or destroy the writ, 
but mercly suspends the further prosecution of the action for 
the present, must this plea belong, if it can be sustained, be- 
cause it does not give a better writ, and leaves the matter in 
uncertainty, whether the plaintiff will ever be able to main- 
tain the action. ‘The prayer then of the plea, should not 
have been that the writ be quashed, but that the defendant 
be not required to give any further answer. 

The greatest precision being necessary in these pleas, an 
improper conclusion is fatal to the plea on demurrer ; indeed, 
it is the conclusion of the plea which is looked to, to ascer- 
tain its true character. ‘Thus a plea which begins in abate- 
ment and concludes in bar, may be considered a plea in bar. 
[1 Com. Dig. 140, Abatement, I. 12, and the authorities, 
Also, Jenkins v. Pepoon, 2 John. Cas. 231; Schoonmaker v. 
. Elmendorf, 10 Johns. 49; 1 Chitty Pl. 450.] 

Independent of this reasoning, upon the structure and ef- 
fect of the plea, there are many reasons why an attachment 
pending, should not be pleaded in abatement of the writ. 
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The entertainment of such pleas, would lead to the most del- 
icate and embarrassing questions of jurisdiction, and in the 
conflict, an error committed by either court, would lead to 
the injury of one of the parties litigant. Either the garni- 
shee might be compelled to pay the debt twice, or the credi- 
tor might be injuriously affected. All these consequences 
are avoided, by considering it as cause for suspending the ac- 
tion of the creditor, until the attachment against his debtor 
is determined, when it can be certainly known what the rights 
of the parties are. When, therefore, the fact of an attach- 
ment pending, for the same debt, ismade known to the court, 
wheré the creditor of the garnishee has brought suit, it will 
either suspend all proceedings until the attachment suit is de- 
termined, or render judgment with a stay of execution, which 
can be removed, or made perpetual, in whole or in part, as 
the exigency of the case may require. And as this course is 
equally safe, and productive of less delay, it would seem to 
be the most eligible. 

In the case of Galego v. Galego’s Ex’r, 2 Brock. 285, the 
defendant, by his answer, insisted that $1600 of the sum 
claimed by the bill, had been attached by process from the 
Chancery Court of Richmond. The court decreed against 
the defendant, according to the prayer of the bill, and as to 
the money attached in the Chancery Court, left the cause 
open, until that matter was there disposed of ; and upon the 
decree of that court being made, finally disposed of the case, 
This is a case precisely in point, except that it was a cause 
in Chancery, and the present is at law. This does not affect 
the principle. ‘The power of a court of law is entirely ade- 
quate for this purpose, and in modern times has been most 
beneficially exerted for the protection of suitors. 

In the case of Crawford v. Clute & Mead, already referred 
to, we intimated that such a stay of execution would be di- 
rected by the court after judgment, and after an ineffectual 
attempt to plead the matter in abatement. Such is still our 
opinion, although the court may have adjourned before the 
application was made. 

There is nothing in the other assignments of error. The 
objection that profert was not made of the letters of admin- 
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istration, cannot be taken after verdict. [Coopwood v. Tay- 

lor’s adm’r, 7 Porter, 33.] ; 

The 3d, 4th and 5th assignments of error, are answered by 
the statute of jeofails. [Clay’s Dig. 322, $ 53.] ‘The ob- 
jections raised, if available, should have been taken before 
‘erdict and judgment. The demurrer to the plea in abate- 
uient, does not open the previous pleadings. The objection 
raised by the plea, goes to the action of the writ, and not to 
the sufficieney of the declaration. See the authorities on 
the brief of the defendant in error. 

The answer to the last assignment of error is, that the 
facts presented by the plea in abatement, after a demurrer 
sustained to it, conld not be considered by the jury, or look- 
edt for any purpose in the court below. But if it were 

», that the jury rendered 4 verdict for too great an amount 

. could not be redressed in this mode. The application 
should have been to the court below for a new trial. 

Let the judgment be affirmed. 














